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UNITED  STATES  DISTRICT  COURT  EOB  THE  DISTRICT  OF  COLUMBIA 

No.  1690- ’52 


Smiths  America  Corporation,  et  al. 


V. 

Bendh  Aviation  Corporation 
Action  on  Sealed  Contract — $2,000,000.00 

Nei£on  Moore 
William  D.  Hall 
803  Bing  Bldg. 
Gordon  W.  Paisley 
700  -  10th  St,  N.  W. 
E.  H.  Hudson 


1952 

Apr.  16 — Complaint,  appearance  and  exhibit  filed 

Apr.  16 — Summons,  copies  (1)  and  copies  (1)  of  Complaint 
issued  serv.  4^21-52; 


July  8 — ^Answer  of  deft,  to  complt.  &  counter-claim  Ser. 
ack.  7-8-52 ;  exhibits  1  thru  8  inclusive ;  filed 


Dec.  10 — Amendment  of  deft  to  counter-claim  &  service 
acknowledged  by  atty.  for  pltf;  &  exhibits  #1  & 
#  10.  filed 

Dec.  10 — Stipulation  of  counsel  amending  complt;  exhibits 
C-1  thru  C-11;  pltf’s  exhibits  D-12  thru  D-22.  filed 
Dec.  10 — ^Eeply  of  pltf.  to  deft’s  counter-claim;  ser.  ac¬ 
cepted  12-10-52.  filed 

Dec.  10 — Calendared  (N). 
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1954  I 

Jan.  8 — ^Motion  for  snimnary  jndgment;  c/m  1-8-54; 
1-11-54;  P  &  A;  affidavits  (4).  filed  | 

•  u 

•  w  w  w  w  w  m  w  m  \W 

I 

Mar.  3 — ^Motion  of  defts.  for  leave  to  amend  answer  |& 
connter-claim;  service  accepted  3-3-54;  M.C.  3-3-54.  | 

filed! 


Mar.  5 — Preliminary  hearing,  pp.  1-25. 


filed! 


Mar.  8 — Opposition  of  deft,  to  pltf ’s  motion  for  snmmai 
jndgment;  ser.  accepted  3-5-54.  filed ^ 


Mar.  18 — Order  granting  deft,  leave  to  file  amended  a 
swer  as  of  3-17-54.  Schweinhant,  J. 

Mar.  18 — Amended  answer  as  of  3-17-54.  filed 


1955 

I 

Mar.  9 — ^Pltf's  motion  for  summary  jndg^t  withdrawn  |>y 
consent  of  connseL  filedj 

Mar.  9 — Order  denying  deft’s  motion  for  summary  judi’t 
approved  as  to  form  per  atty  for  pltfs  and  atty  for 
deft,  micro  3-10-55.  SchweiiL^ut,  J.  (N)  | 

Mar.  22 — ^Pre-trial  Proceedings.  Holtzoff,  J.  (^7) 


I 

Mar.  30 — Consent  order  directing  issuance  of  Commissibn 
to  persons  designated  to  take  testimony  Abroad  of  .Air 
Vice  Marshal  Robert  Lincoln  Bagg.  Holtzoff,  J.  (k) 

June  2 — Commission  dated  3-30-55  returned  unexecu^ 

i 

(see  accompanying  letter  in  file)  | 


June  9 — Stipulation  of  all  connsel  that  trial  date  be  reset 
for  opening  of  fall  term  (AC/N)  filed 


Oct.  4 — Trial  begun;  respited  until  10-5-55  Reported  by 
T.  Doran.  McLaughlin,  J. 

Oct.  5 — Trial  resumed,  respited  until  10-6-55.  Eep. 

T.  Doran.  McLaughlin,  J. 

Oct.  6 — Trial  resumed,  respited  until  10-7-55.  Bep. 

T.  Doran.  McLaughlin,  J. 

Oct  7 — Trial  resumed,  respited  until  10-10-55.  Eep. 

T.  Doran.  McLaughlin,  J. 

Oct.  10 — ^Trial  resumed,  respited  until  10-11-55.  Eep. 

T.  Doran.  McLaughlin,  J. 

Oct  11 — ^Memorandum  submitted  as  suggested  by  her  Ma¬ 
jesty’s  Ambassador  for  the  United  Kingdom  to  the 

U.  S.  as  amicus  curiae  filed 

Oct  11 — ^Trial  resumed;  respited  until  10-12-55.  Eep. 
Doran.  McLaughlin,  J. 

Oct.  12 — ^Trial  resumed,  respited  until  10-13-55.  Eep. 
Doran.  McLaughlin,  J. 

Oct  13 — ^Trial  resumed,  respited  until  10-14-55.  Eep. 
Doran.  McLaughlin,  J. 

Oct  14 — ^Trial  resumed,  respited  until  10-17-55.  Eep.  by 
T.  Doran.  McLaughlin,  J. 

Oct.  14 — ^Brief  & — ^15  exhibits  in  the  nature  of  a  brief 
amicus  curiae  by  The  United  States  of  America,  filed 

Oct.  17 — ^Trial  resumed,  respited  until  10-18-55.  Eep.  by 
T.  Doran.  McLaughlin,  J. 

Oct  18 — ^Trial  resumed,  respited  until  10-19-55.  Eep.  by 
T.  Doran.  McLaughlin,  J. 


f 


Oct  19 — ^Trial  resumed  and  concluded.  Briefs  to  be  sub¬ 
mitted.  Eept’d.  by  T.  Doran.  McLaughlin,  J^. 

1956  I 

I 

Feb.  17 — ^Memorandum  opinion.  (N)  McLaughlin,  J. 

Mar.  2 — Findings  of  fact  &  conclusions  of  law. 

McLaughlin,  X 

Mar.  2 — Judgment  for  pltfs  vs  deft  Bendix  Aviation  Cj)rp 
for  $1,379,211.95  plus  interest  &  costs  &  further  [or¬ 
dered  that  the  penalty  on  a  supersedeas  bond  is  hereby 
fixed  in  the  sum  of  $1,400,000  and  dismissing  counier- 
claim  of  deft.  AC/N  (N)  McLaughlin, 

i 

Mar.  29 — Supersedeas  undertaking  of  deft  Bendix  Avia¬ 
tion  Corp.  in  amount  of  $1,400,000  with  Seabo^urd 
Surety  Corp.  per  order  3-2-56  filep 

Mar.  30 — ^Notice  of  appeal  by  deft  deposit  by  Hud^n, 
$5.00,  copy  mailed  to  Moore  &  Hall  file^ 

I 

Apr.  13 — ^Designation  of  record  on  appeal,  c/m  4-13-56 ! 

fil^ 

Apr.  16 — ^Plaintiffs-appellees  designation  of  record  on  i  ap¬ 
peal,  c/m  4-16-56  fil^ 

Apr.  16 — Order  directing  Clerk  of  Court  to  transmit  to 
USCA  as  part  of  record  on  appeal,  original  papers  & 
exhibits.  A/N  (N)  McLaughlin,  |r. 

•  •  •  •  •  •  •  • 

May  3— Becord  on  appeal  delivered,  deposit  by  jMr. 
Kerkam,  Jr.  $.50  fil^ 
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UNITED  STATES  DISTRICT  COURT 
DISTRICT  OP  COLUMBIA 


CivU  Action  File  No.  1690- ’52 


Smitlis  America  Corporation,  1200  Eighteenth  St.,  N.W., 
Washington  6,  D.  C. 

S.  Smith  &  Sons  (England)  Ltd.,  Cricklewood  (County  of 
Middlesex),  England. 

Henry  Hnghes  &  Son,  Ltd.,  Barkingside  (County  of  Essex), 
England. 

Kelvin  and  Hughes  Ltd.,  Glasgow,  Scotland. 

Plaintiffs 


vs. 


Bendix  Aviation  Corporation,  1333  G  St.,  N.W.,  Washing¬ 
ton,  D.  C.  Defendant 

Complcmit  on  Seeded  Contract 


To  the  Honorable  Judges  of  said  Court : 

Now  come  Plaintiffs  and  complain  against  Defendant  as 
follows : 


1.  Plaintiff  Smiths  America  Corporation  is  a  corporation 
duly  organized  and  existing  by  virtue  of  the  laws  of  Mary¬ 
land  and  has  an  office  at  12(X)  Eighteenth  St.,  N.W.,  Wash¬ 
ington  6,  D.  C.  Plaintiff  S.  Smith  and  Sons,  (England)  Ltd., 
is  a  corporation  duly  organized  and  existing  by  virtue  of 
the  laws  of  England  and  whose  address  is  CricMewood, 
County  of  Middlesex,  England.  Plaintiff  Henry  Hughes 
and  Son  Ltd.  is  a  corporation  duly  organized  and  existing 
by  virtue  of  the  laws  of  England  and  whose  address  is 

Barkingside  (County  of  Essex)  England.  Kelvin  and 
2  Hughes  Ltd.  is  a  corporation  duly  organized  and 
existing  by  virtue  of  the  laws  of  England  and  whose 
address  is  Glasgow,  Scotland. 

2.  Defendant,  Bendix  Aviation  Corporation,  is  a  corpo¬ 
ration  duly  organized  and  existing  by  virtue  of  the  laws  of 
Delaware  and  has  an  office  and  place  of  business  at  1333 
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G  St.,  KW.,  Washington,  D.  C.,  and  700  Tenth  St.,.  N^W., 
Washington,  D.  C.  j 

3.  This  Court  has  jurisdiction  under  Title  11-306  of  |  the 

District  of  Columbia  Code.  The  amount  claimed  an(^  in 
controversy  exceeds  $3,000.00  exclusive  of  interest  hnd 
costs.  There  is  a  diversity  of  citizenship  between  Plaintiffs 
and  Defendant.  Plaintiff  Smiths  America  Corp.  is  a  co^j^K)- 
ration  of  Maryland,  U.  S.  A.,  and  the  other  Plaintiffs  |  are 
corporations  of  Great  Britain,  whereas  Defendant  is  a  cor¬ 
poration  of  Delaware  and  maintains  offices  in  the  District 
of  Columbia  and  may  be  found  within  the  jurisdiction  of 
this  Court.  i 

4.  On  or  about  August  21,  1936,  Plaintiff  S.  Smith|and 
Sons,  (England)  Ltd.,  formerly  known  as  S.  Smith  &  ^ons 
(Motor  Accessories)  Ltd.  on  behalf  of  itself  and  its  Sub¬ 
sidiaries  including  Henry  Hughes  and  Son,  Ltd.,  ent^ed 
into  a  contract  with  Defendant  and  its  subsidiaries  Pioneer 
Instrument  Co.  Inc.,  Bendix  Marine  Products  Company, 
Inc.  and  Julian  P.  Friez  &  Sons,  Inc.,  which  is  set  oiit  in 
Exhibit  A,*  attached  hereto.  This  contract  was  under  IseaL 

I 

3  5.  Since  the  execution  of  said  contract,  Plairitiffs 

S.  Smith  and  Sons  England  Ltd.  and  its  subsimary 
Henry  Hughes  and  Son  Ltd.  acquired,  inter  alia,  the!  fol¬ 
lowing 

Letters  Patent  of  the  United  States :  i 

Patent  No.  Be :  22J.84  granted  January  31, 1939  to  Henry 
Hughes  &  Son  Ltd.,  assignee  of  Philip  Francis  Evoritt, 
Beissue  of  2,145,347 

Patent  No.  2440,579  granted  December  20, 1938  to  Hsurold 
E.  Gray.  i 

Patent  No.  2,252,341  granted  August  12,  1941  to  Philip 
Francis  Everitt,  et  ah  I 

pertaining  to  sextants.  i 

j 

6.  The  patents  listed  in  paragraph  5  above,  and  eabh  of 
said  patents,  included  *  technical  information  relative  to  the 


*  For  Exhibit  A,  see  page  684. 
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design  of  instruments  for  the  marine  and  aviation  fields” 
within  the  meaning  of  paragraph  1  of  said  license  agree¬ 
ment  forming  said  Exhibit  A  of  thiR  Complaint.  Hiese 
patents,  and  each  of  them,  were  of  such  character  and  were 
addressed  to  such  subject  matter  that  they  were  included 
in  the  license  grant  of  paragraphs  2  and  3  of  said  contract. 

7.  Upon  information  and  belief  Defendant  has  manufac¬ 
tured  and  sold  instruments  used  in  the  Marine  and  Aviation 
fields  embodying  the  inventions  of  said  patents,  and  each  of 
them.  These  instruments  were  of  a  type  coming  within  the 
definition  of  “instrument”  set  forth  in  paragraph  1  of  said 
contract,  and  fell  under  the  terms  of  the  license  granted  in 
paragraphs  2,  3  and  16  of  said  contract 

4  8.  The  “instruments,”  referred  to  hereinabove 

as  having  been  sold  by  the  Defendant  without  pay¬ 
ment  of  royalty,  include  the  so-called  averaging  sextants 
manufactured  by  Defendant  which  were  substantially  the 
same  as  those  which  were  included  in  their  statement  of 
account.  Exhibit  B*  attached  hereto. 

9.  Defendant  marked  ux>on  many  if  not  all  of  the  sextants 
involved  in  this  suit,  the  number  of  one  or  more  of  plaintiff’s 
patents. 

10.  On  or  about  29  May,  1951,  Defendant  submitted  to 
Plaintiff  S.  Smith  and  Sons  (England)  Ltd.  an  accounting 
under  said  contract,  a  copy  of  which  accounting  is  attached 
hereto  and  marked  Exhibit  B.  According  to  this  accounting 
the  Defendant  sold  only  88  averaging  sextants  during  the 
term  of  the  license  at  an  aggregate  sale  price  of  $37,870.88 
whereas  upon  information  and  belief  Plaintiffs  aver  that 
Defendant  sold  many  thousands  of  sextants  at  an  aggregate 
sale  price  of  many  millions  of  dollars.  Upon  information 
and  belief  Plaintiffs  aver  that  they  are  entitled  to  a  recov¬ 
ery  in  the  order  of  millions  of  dollars.  Plaintiffs  will  utilize 
the  judicial  processes  of  this  Court  to  determine  the  correct 
number  of  devices  sold  on  which  they  are  entitled  to  the 

•  por  Exhibit  B,  see  page  78S. 
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payment  of  royalty  and  to  determine  the  royalty  <^Tie 
thereon,  and  after  having  obtained  that  information 
advise  this  Court  of  the  exact  amount  claimed  |by 
Plaintiffs, 

5  11.  Upon  information  and  belief.  Plaintiffs  ater, 

that  royalty  at  the  rate  of  seven  and  one  half  ^r 
cent  (7%%)  of  the  sale  price  of  said  instruments  became 
due  and  payable  prior  to  the  filing  of  this  Complaint,  j 

12.  No  royalty  whatever  was  paid  by  Defendant  to  Pl^n- 

tiffs.  j 

I 

13.  Plaintiff  S.  Smith  and  Sons  (England),  Ltd.,  hasj  as¬ 
signed  the  income  from  said  contract  to  its  subsidiary 
Smiths  America  Corporation  subsequent  to  the  Aug.  I  21, 

1951,  the  date  of  termination  thereof.  I 

I 

14.  Upon  information  and  belief.  Plaintiffs  aver  that 

Defendant  owes  Plaintiffs  the  sum  of  at  least  two  million 
($2,000,000.00)  dollars.  | 

15.  Plaintiffs,  S.  Smith  and  Sons,  (England)  Ltd.,  jand 

its  subsidiaries  have  fully  performed  all  undertakings  I  and 
obligations  under  said  contract.  | 

Whebefobe,  Plaintiffs  pray  for  judgment  against  |  De¬ 
fendant  in  the  sum  of  at  least  two  million  dollars  tog^er 
with  costs.  I 

Nelson  Moore,  | 

Attorney  for  Plaintiff  I 
Suite  803  Bing  Building, 

1200  Eighteenth  St,  N.W. 
Washington  6,  D.  C.  | 

William  D.  HaU,  | 

Attorney  for  Plaintiff  | 
Suite  803  Bing  Building, 

1200  Eighteenth  St,  N.W. 
Washington  6,  D.  C.  i 


April  16, 1952 


780 


Aznend«d  Aasw«r 


Paragraph  1.  Defendant  is  without  snflScient  knowledge 
or  informatio  nregarding  Smiths  America  Corporation  or 
the  other  plaintiffs  to  form  a  belief  as  to  the  truth  of  the 
allegations. 

Paragraph  2.  Defendant  admits  that  it  is  a  corporation 
duly  organized  and  existing  by  virtue  of  the  laws  of  Dela¬ 
ware,  and  that  it  has  an  office  at  1333  G  Street,  N.W.,  Wash¬ 
ington,  D.  C. 

Paragraph  3.  Defendant  is  without  sufficient  knowledge 
as  to  the  several  plaintiffs  to  form  a  belief  as  to  the  truth 
of  the  allegations  but  admits  that  it  is  a  corporation  of 
Delaware  and  has  an  office  in  this  jurisdiction. 

Paragraph,  4.  Defendant  admits  the  allegations  of  this 
paragraph,  but  states  that  said  contract  was  terminated 
on  August  21,  1951.  Defendant  further  denies  that  its 
manufacture  and  sale  of  averaging  sextants  as  alleged  in 
the  complaint  were  conducted  under  any  license  granted  by 
this  contract,  and  states  that  its  only  license  from  plaintiffs 
or  any  of  them  was  from  plaintiff  Henry  Hughes  &  Son 
Ltd.  and  was  not  xmder  seaL 

ISi.  Paragraph  5.  Defendant  admits  that  U.  S.  Eeissue 
patent  No.  22,184  (reissue  of  U.  S.  patent  No.  2^45,- 
347)  issued  to  plaintiff  Henry  Hughes  &  Son  Ltd ;  that  U.  S. 
patent  No.  2,140,579  was  assigned  to  plaintiff  Henry  Hughes 
&  Son  Ltd. ;  and  that  U.  S.  patent  No.  2,252,341  issued  with 
a  two-thirds  interest  to  Arthur  Joseph  Hughes  and  plain¬ 
tiff  Henry  Hughes  &  Son  Ltd.  Upon  information  and  be¬ 
lief,  defendant  asserts  that  plaintiff  Henry  Hughes  &  Sons 
Ltd.  retained  its  aforesaid  ownership  in  said  U.  S.  patents 
throughout  the  period  of  defendant's  manufacture  and  sale 
of  averaging  sextants  as  alleged  in  the  complaint,  and 
denies  that  plaintiff  S.  Smith  &  Sons  (England)  Ltd.  ac¬ 
quired  any  title  in  said  U.  S.  patents  during  this  period. 

Paragraph  6.  Defendant  denies  the  allegations  of  this 
paragraph.- 
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Fnrther  answering  defendant  says  tliat  the  qxiotat{ion 
from  paragraph  1  of  the  license  agreement  of  Angnst|21, 
1936  is  incomplete  and  inaccurate  in  omitting  the  wo-rds 
“manufacture  and”  before  “design”.  j 

Further  answering  defendant  says  with  respect  to  jthe 
second  sentence  of  this  paragraph  that  the  said  patejnts 
were  not  “included  in  the  license  grant  of  paragraphs  2 
and  3  of  said  contract”  of  August  21, 1936,  that  defendant 
had  no  license  from  plaintiffs  or  any  of  them  with  respect 
to  said  patents  until  May  4, 1942,  and  that  the  license  ^en 
acquired  was  not  under  seal.  | 

Paragraph  7.  Defendant  denies  the  allegations  of  this 
paragraph  except  that  it  admits  that  it  has  manufacti^ed 
and  sold  averaging  sextants  in  the  Marine  and  Aviation 
fields  but  only  after  the  Patent  Interchange  Agreemlent, 
56  Stat.  1594  (Executive  Agreement  Series  24l|  56 
782  Stat.  1433),  went  into  effect  on  January  1,  1942!  be¬ 
tween  the  United  States  of  America  and  the  United 
Bangdom  by  which  Patent  Interchange  Agreement  |the 
United  Kingdom  undertook  to  indemnify  the  United  St^ites 
Government  against  certain  claims  of  British  natio4als, 
and  as  to  which  manufacture  and  sale  defendant  n^ver 
acquired  an  obligation  to  pay  royalties  to  plaintiffs  or  any 
of  them  for  averaging  sextants  manufactured  for  and  sold 
to  the  United  States  of  America.  Defendant  denies  that 
it  acquired  or  accepted  a  license  from  plaintiffs  or  anv  of 
them  under  said  patents  for  any  purpose  prior  to  Ma|y  4, 
1942.  I 

Further  answering,  defendant  says  that  between  Janu¬ 
ary  1, 1942  and  April  8, 1946,  which  was  the  period  o^  the 
Patent  Interchange  Agreement,  all  of  the  averaging  |sex- 
tants  which  defendant  manufactured  and  sold  to  the  Ui^ted 
States  services  were  free  of  royalties  to  the  United  States 
of  America  and  defendant,  whether  they  embodied  the  inven¬ 
tions  of  any  of  said  patents  or  not,  and  that  the  settleibent 
with  plaintiffs  for  this  manufacture  and  sale,  if  any  shjould 
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be  found  to  be  dne,  is  the  responsibility  of  the  United  King¬ 
dom  nnder  the  Patent  Interchange  Agreement. 

Farther  answering,  defendant  says  that  on  May  4,  1942 
it  acquired  a  direct  license  from  plaintiff  Henry  Hughes  & 
Son  Ltd.  under  the  patents  in  suit,  in  addition  to  the  rights 
of  the  United  States  Government,  which  it  had  acquired  as 
above  stated  by  virtue  of  the  Patent  Interchange  Agree¬ 
ment,  when  defendant  wrote  plaintiff,  S.  Smith  &  Son 
(England)  Ltd.,  the  following  letter: 

783  “May  4,  1942. 

Averaging  Sextants  Your  Ref.YJ.. 

Messrs.  S.  Smith  &  Sons, 

(Motor  Accessories)  Ltd., 

CricMewood  Works, 

London,  N.W.  2, 

England. 

Attention:  Mr.  G.  S.  Sturrock,  Patent  Dept. 

Gentlemen: 

Eeplying  to  your  letter  of  January  22,  1942,  we  have 
received  copies  of  the  following  U.  S.  patents  and  patent 
applications  from  your  U.  S.  attorneys,  Hoguet,  Neary  and 
Campbell,  Esqs.,  on  December  31, 1941,  relating  to  averag¬ 
ing  sextants  and  owned  by  Henry  Hughes  &  Son: 

Gray,  Patent  No.  2440,579 

Everitt,  Patent  No.  2445,347 

Everitt,  Patent  No.  2,232,341 

Everitt,  App.  S.N.  222,932 

After  careful  consideration  we  have  decided  to  have  the 
patents  included  in  our  cross-license  agreement  with  you, 
and  also  the  application  when  it  matures  into  a  patent 

In  January,  1939  our  Mr.  Baratoff  advised  that  there  was 
also  an  Everitt  pending  U.  S.  application  Serial  No.  248,564 
relating  to  an  averaging  sextant,  but  we  have  never  received 
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a  copy  of  this  case  and,  therefore,  do  not  know  jnst  what  ilt 
covers.  If  it  has  matured  into  a  patent,  please  let  ns  havfe 
the  patent  nnmber  and  issne  date.  | 

Very  tmly  yonrs,  ! 

PIONEEE  INSTRUMENT 

DIV.  OF  BENDIX  AVIATION  COR]^. 

Stephen  Cerstvik  ! 

Patent  Department.  [ 

SC  :rh  j 

cc:  Messrs.  Hognet,  Neary  &  Campbell,  I 

&  Messrs.  Stanton,  Hunt  &  Isaacs.”  I 

’i 

Defendant  acquired  a  license  under  said  patents  in  ord^r 
to  manufacture  for  commercial  purposes  outside  the  militai^ 
requirements  covered  by  the  Patent  Interchange 
784  Agreement  in  case  it  should  desire  to  use  the  inveh- 
tions  of  said  patents  for  such  commercial  manufac¬ 
ture;  and  that  as  to  such  commercial  manufacture  it  has 
accumulated  royalties  which  it  will  pay  to  such  plaint^ 
or  plaintiffs  as  this  Court  may  direct. 

Defendant  denies  that  any  averaging  sextant  manufac¬ 
tured  and/or  sold  by  it  fell  under  the  terms  of  paragraph 
2,  3  or  16  of  said  contract,  first  because  the  license  acquir^ 
by  defendant  from  plaintiff  Henry  Hughes  &  Son  Ltd.  wjas 
not  under  said  contract  of  August  21, 1936  and  second  be¬ 
cause  said  averaging  sextants  did  not  embody  the  inveln- 
tion  of  any  of  the  patents  in  suit  and  third  because  siiid 
averaging  sextants  were  not  “RA..E.  Bubble  Sextanti” 
referred  to  in  paragraph  16  of  said  contract.  ! 

Paragraph  8.  Defendant  admits  that  the  instrumeilits 
which  it  sold  royalty  free  to  the  United  States  Government 
for  military  purposes  by  reason  of  the  Patent  Interchai^ge 
Agreement  and  those  which  were  included  in  the  statement 
of  account,  plaintiffs’  Exhibit  B,  were  substantially 
same  averaging  sextants.  j 
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Paragraph  9.  Defendant  states  that  after  May  4, 1942  a 
limited  niimber  of  sextants  were  sold  to  the  United  States 
Navy  in  1943  with  a  nameplate  as  follows : 

‘‘Mannfactnred  Under  One  or  More  of  the  Following 
Patents  1,556,994, 1,674,550,  2,140,579,  2,145,347,  2,252,341, 
in  only  the  last  three  of  which  plaintiff  Henry  Hnghes  & 
Son  Ltd.  had  an  interest,  and  all  sextants  that  defendant 
sold  commercially  bore  said  patent  nnmbers,  bnt  that  all 
averaging  sextants  sold  by  defendant  to  the  United  States 
Army  and  most  of  those  sold  to  the  United  States  Navy 
bore  no  patent  numbers  whatsoever. 

785  Paragraph  10.  Defendant  admits  the  accounting  of 
May  29, 1951  and  the  accuracy  of  Exhibit  B.  Defend¬ 
ant  admits  that  it  sold  a  large  number  of  sextants  to  the 
United  States  Government  between  January  1,  1942  and 
April  8,  1946  under  the  rights  set  up  iu  the  Patent  Inter¬ 
change  Agreement,  for  which  defendant  is  not  liable  to 
plaintiffs.  Defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  other  allega¬ 
tions  of  this  paragraph. 

Paragraph  11.  Defendant  denies  the  allegations  of  this 
paragraph  except  that  defendant  admits  that  7%%  royal¬ 
ties  are  due  S.  Smith  &  Sons  (England)  Ltd.  on  sextants 
embodying  the  inventions  of  said  patents  or  any  of  them 
which  defendant  manufactured  and  sold  commercially,  and 
not  to  the  United  States  Government  under  the  Patent 
Interchange  Agreement. 

Paragraph  12.  Defendant  admits  the  allegation  of  this 
paragraph  and  states  that  royalties  have  been  accumulated 
for  commercial  sales  by  defendant  and  will  be  paid  by  de¬ 
fendant  to  such  plaintiff  or  plaintiffs  as  the  Court  may 
direct  if  and  when  a  balance  is  found  by  the  Court  in 
plaintiffs*  favor. 

Paragraph  13.  Defendant  denies  that  plaintiff  S.  Smith 
&  Sons  (England)  Ltd.  could  legally  assign  the  income  from 
said  contract  to  Smiths  America  Corporation  without  the 
consent  of  defendant  under  Paragraph  27  of  the  Agreement 
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of  August  21,  1936  and  in  view  of  the  fact  that  defendant 
declined  to  consent  to  such  transfer.  | 

Paragraph  14.  Defendant  denies  the  allegations  of  jthis 
paragraph.  j 

Paragraph  15.  Defendant  denies  the  allegations  of  this 
paragraph.  ! 

786  For  a  further  and  separate  defense  defendant 
states :  ! 

Paragraph  16.  The  right  of  action  set  forth  in  the  (^m- 
plaint  did  not  accrue  within  three  years  next  heforel  the 
commencement  of  this  action.  [ 

For  a  further  and  separate  defense  defendant  sta[tes: 
Paragraph  17.  The  agreement  of  August  21,  1936  [was 
executed  in  New  York  and  Secs.  47,  48  of  the  N.  Y.  Civil 
Practices  Act  require  that  an  action  upon  a  contract  ob}iga^ 
tion  or  liability  express  or  implied  must  be  commenced 
within  six  years  after  the  cause  of  action  has  acciiied. 
Accordingly  this  Statute  of  Limitations  bars  all  recofery 
prior  to  April  21, 1946  whether  the  agreement  of  August  21, 
1936  is  or  is  not  an  instrument  under  seaL  I 

For  a  further  and  separate  defense  defendant  statds: 
Paragraph  18.  Prior  and  subsequent  to  the  agreement 
of  August  21,  1936  defendant  manufactured  and  sold  a 
sextant  that  did  not  embody  an  averaging  device.  In  |l940 
defendant  began  to  manufacture  and  sell  this  sextant  {with 
the  addition  of  a  paper  cylinder  rotated  by  the  sigljting 
adjustment  and  a  pencil  moved  automatically  by  clockrkork 
in  a  vertical  path  so  that  an  average  altitude  measurement 
could  be  obtained  from  the  curve.  Defendant  did  not 
manufacture  sextants  embodying  automatic  averaging  de¬ 
vices  of  the  type  developed  by  the  British  Eoyal  Aircraft 
Establishment  and  disclosed  in  British  patent  No.  590,164 
until  after  it  received  the  Navy  contract  No.  96,749  of 
January  6,  1942  requiring  the  same  and  after  the  Psitent 
Interchange  Agreement  went  into  effect  on  January  1, 
1942. 
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Paragraph  19.  This  Navy  contract  was  preceded  by 
the  permission  to  mannfactnre  from  the  United 
787  Kingdom  Government  to  the  United  States  Govern¬ 
ment  embodied  in  a  letter  from  the  British  Air  Com¬ 
mission  dated  November  10, 1941  as  follows : 

“BBITISH  Am  COMMISSION 
1785  Massachusetts  Avenue 
Washington,  D.  C. 

Telephone  Hobart  9000 
November  10, 1941 

Office  of  Director  of  Naval  Intelligence 
Navy  Department 
Washington,  D.  C. 

Attention  of  Captain  W.  J.  Heard 
Marie  IX  Sextant 

Forwarded  herewith  is  one  set  of  drawings  for  the  Auto¬ 
matic  Averaging  attachment  for  the  Mark  TXA  Sextant. 
It  would  be  appreciated  if  these  drawings  could  be  passed 
to  Lieutenant  Commander  Clyde  Smith,  U.SJ^.,  of  the 
Instrument  Section  of  the  Bureau  of  Aeronautics. 

Information  has  been  received  from  the  United  Kingdom 
that  a  high  speed  gear  for  the  slow  motion  adjustment  is 
considered  a  very  desirable  if  not  absolutely  essential  modi¬ 
fication. 

The  above-mentioned  drawings,  data,  and  manufacturing 
information  have  been  released  by  the  U.B[.  Government 
to  the  U.S.  Government  and  permission  to  manufacture  has 
been  given,  solely  in  order  to  assist  the  joint  defense  plans 
of  our  respective  Governments  and  upon  the  understanding 
that  the  use  of  such  formation,  etc.,  will  be  strictly  limited 
to  that  purpose  and  to  the  period  of  the  present  war  emer¬ 
gency. 

Furthermore,  the  information  has  been  released  and 
permission  to  manufacture  given  in  reliance  upon  the  gen¬ 
eral  arrangements  agreed  between  our  respective  Govern- 
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ments,  both  in  regard  to  secrecy  and  as  to  the  protection 
of  commercial  rights  in  respect  of  all  information  ahd 
equipment  exchanged.  j 

All  commercial  rights  relating  to  the  Mark  IX  Sextet 
or  to  any  improvement  subsequently  released  (or  otherwise 
based  upon  the  use  of  information  furnished  by  or  uj^n 
the  instructions  of  the  UJSL  Government)  are  hereby 
expressly  reserved.  | 

(Sgd.)  E.  L.  Bagg  i 
Group  Captajin 
for  Eoderic  Hill, 

Air  Marshal 
dd 

cc :  Major  Joseph  T.  Clement  j 

Office  of  the  Chief  of  the  Air  Corps  I 

ENCLOSTJEE”  i 

I 

I 

788  Paragraph  20.  La  this  Navy  contract  No.  96,7(49 
dated  January  6, 1942  there  was  written  the  foUowing 
permission  to  manufacture  by  the  United  Kingdom  Govelm- 
ment  to  the  United  States  Government  and  by  the  United 
States  Government  to  defendant: 

Contract  No.  96749  (Jan.  6, 1942)  Page  2  Note 

Marie  IX  Sextant  j 

I 

“Information  has  been  received  from  the  United  Kijig. 
dom  that  a  hi^  speed  gear  for  the  slow  motion  adjustment 
is  considered  a  very  desirable  if  not  absolutely  essential 
modification.  I 

Drawings,  data,  and  manufacturing  information  for  (the 
automatic  averaging  attachment  have  been  released  by  |the 
U.K.  Government  to  the  U.S.  Government  and  permission 
to  manufacture  has  been  given,  upon  the  understanding  that 
the  use  of  such  information,  etc.,  will  be  strictly  limitec^  to 
that  purpose  and  to  the  period  of  the  present  war  enaer- 
gency. 

The  information  has  been  released  and  permission  to 
manufacture  given  in  reliance  upon  the  general  arrange- 
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ments  agreed  between  the  respective  Governments,  both  in 
regard  to  secrecy  and  as  to  the  protection  of  commercial 
rights  in  respect  of  all  information  and  equipment  ex¬ 
changed. 

All  commercial  rights  relating  to  the  Mark  IX  Sextant 
or  to  any  improvement  subsequently  released  (or  otherwise 
based  upon  the  use  of  information  furnished  by  or  upon 
the  instructions  of  the  U.E[.  Government)  are  hereby  ex¬ 
pressly  reserved.*^ 

Paragraph  21.  Subsequent  to  August  21,  1936  and  prior 
to  May  4,  1942,  G.  S.  Sturrock  on  behalf  of  plaintiff  Henry 
Hughes  &  Son  Ltd.  repeatedly  solicited  Bendix  to  take  a 
license  under  the  Hughes  patents  in  suit  to  manufacture 
and  sell  sextants  embodying  the  averaging  device  of  the 
patents  in  suit.  This  appears  from  the  following  letters  to 
Baratoff  and  Eeichel,  employees  of  defendant,  from  G.  S. 
Sturrock  of  plaintiff  S.  Smith  &  Sons  (England)  Ltd.  for 
plaintffi  Henry  Hughes  &  Son  Ltd. : 

789  “Copy:  Mr.  Cerstvik.  Pioneer  Instrument  Co.  Inc. 

Mr.  A.  Hughes.  Henry  Hughes  &  Sons 
649054P 

12th  December,  1938 

Y.L 

“N.  Baratoff,  Esq., 

c/o  Mr.  Francis  A.  Stanton, 

Counsellor-at-Law, 

51,  Avenue  George  V, 

Paris  Vine. 

Dear  Mr.  Baratoff, 

Mr.  Arthur  Hughes  wishes  to  know  whether  Pioneer  are 
interested  in  Mr.  Everitt’s  Averaging  patents  for  Air 
Sextants,  which  were  sent  to  Pioneer  some  time  ago.  I 
wonder  if  you  could  find  out  for  me  how  this  matter  stands, 
and  whether  Pioneer  are  likely  to  teike  up  this  instrument. 
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I  am  sending  you  herewith  a  copy  of  specification  hj’o. 
480112  which  describes  the  sextant  in  question.  | 

I 

Yours  sincerely,  j 

G.  S.  Sturrock.^’  | 

*  ‘  Crinklewood  Woi[ks 
London  N.  W.  2  ! 

t 

Telephone 
Gladstone  3333 

Telegraphic  Address  | 

Speedofac  Phone  London 

19th  February,  19l40. 

N.  Baratoff,  Esq.,  I 

30,  Cours  de  Pintendance,  j 

Bordeaux,  | 

France.  | 

Dear  Mr.  Baratoff, 

EveriWs  Averaging  Sextant. 

Mr.  Arthur  Hughes  is  very  anxious  to  know  whetier 
your  people  wish  to  take  out  a  license  to  manufacture  bnr 
Averaging  Sextant.  The  basic  patent  on  this  is  U.  S. 

2,145,347.  You  will  remember  that  this  matter  Tras 
790  submitted  to  you  some  time  ago,  and  I  should  be  glad 
if  you  would  kindly  let  me  know  whether  you  have 
yet  received  a  decision.  | 

I 

Yours  sincerely, 

/s/  G.  S.  Sturrock. 

JB^»  ! 

‘  ‘  S.  SMITH  &  SONS  (MOTOE  )  LTD. 

(ACCESSORIES)  j 

Cables,  Speedofac  London;  Codes,  Marconi  Commer<|nal, 
Bentley’s ;  Telephone  Gladstone  3333 ;  Telegrams,  Speeddfac 
Phone,  London.  ! 
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CricMewood  Works 
Edgware  Eoad 
London,  N,  W.  2 

Onr  Eef :  Y.L  18th  November,  1941 

Messrs.  Pioneer  Instrument, 

Div.  of  Bendix  Aviation  Corporation, 

Bendix,  New  Jersey. 

Atteniion  of  Mr,  Reichel. 

Dear  Sirs : 

Mr.  Arthur  Hughes,  of  our  Subsidiary  Company,  Messrs. 
Henry  Hughes  &  Son  Lt.,  has  asked  us  to  get  in  touch  with 
you  in  connection  with  the  various  patents  relating  to  sex¬ 
tants  which  they  own  in  the  States.  It  occurs  to  us  that 
you  may  be  interested  in  acquiring  rights  under  these 
patents.  We  have  patents  covering  the  main  features  of  our 
own  design  of  sextant,  including  the  averaging  device.  In 
addition  we  have  acquired  rights  under  the  Gray  patent 
No.  2,140,579,  which  covers  a  very  simple  form  of  integrat¬ 
ing  device. 

■  We  have  asked  our  British  Patent  Agents  to  instruct 
their  Associates  in  U.S.A.  to  send  to  Mr.  Eeichel  copies  of 
all  relevant  specifications  so  that  you  may  have  an  oppor¬ 
tunity  of  thoroughly  investigating  the  matter.  When  you 
have  done  this  perhaps  you  would  kindly  let  us  know 
whether  you  are  likely  to  be  interested. 

If  you  want  any  information  beyond  that  which  is  con¬ 
tained  in  the  patent  specifications  we  will  try  and  obtain 
the  necessary  permission  to  forward  this  to  you. 

Yours  faithfully, 

for,  S.  SMITH  &  SONS  (Motor  Accessories)  LTD., 

G.  S.  STIJEEOCK, 

ENCL.  Manager,  Patent  Department.” 
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22nd  Jannary,  19^ 


791  “Telephone  Cricklewood  Worfe, 

Gladstone  3333  London  N.  W.  2 

Telegraphic  Address 

Speedofac  Phone  London  | 

i 

Our  Eef :  YA.  22nd  January,  19^. 

Messrs.  Pioneer  Instrument,  I 

Div.  of  Bendix  Aviation  Corporation,  | 

Bendix,  I 

New  Jersey.  | 

I 

Attention  of  Mr.  Reichel.  | 

Dear  Sirs,  | 

Further  to  our  letter  of  the  18th  November,  1941,  in  con¬ 
nection  with  patents  relating  to  Sextants,  we  have  noV 
heard  from  our  American  Attorneys  that  they  have  for¬ 
warded  to  you  copies  of  the  relevant  specifications.  We  trujst 
that  these  have  reached  you  and  hope  to  hear  in  dhe 
course  whether  these  patents  are  likely  to  be  of  interest 
to  you.  Our  Attorneys  are :  Messrs.  Hoguet,  Neary  &  Cam^ 
beU,  of  90  Broad  Street,  New  York,  and  they  have  been 
asked  to  give  you  any  assistance  you  may  require  in  de¬ 
termining  the  value  of  these  patents.  | 

Yours  faithfully,  | 

for,  S.  SMITH  &  SONS  (Motor  Accessories)  LTlj)., 

G.  S.  STUEEOCK,  j 
Manager,  Patent  Department*’ 

Paragraph  22.  Plaintiff  S.  Smith  &  Sons  (England)  L^i. 
was  advised  by  defendant  through  Baratoff  in  Paris  abc|ut 
March  5,  1940  that  defendant  desired  no  license  on  tie 
Averaging  Sextant.  i 

Paragraph  23.  Defendant  states,  on  information  and  Re¬ 
lief,  that  Everitt  averaging  sextants  were  neither  in  produc¬ 
tion  by  plaintiffs  nor  kuown  to  defendant  when  it  execu^ 
the  agreement  of  August  21,  1936;  and  that  the  RA^E. 
Bubble  Sextants  referred  to  in  Paragraph  16  of  the  agrtee- 
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ment  of  August  21, 1936  were  not  equipped  with  averaging 
devices.  Later  plaintiff  Hughes  &  Son  Ltd.  produced 
792  the  Everitt  so-called  6-shot  manual  sextant  of  the 
tyx)e  disclosed  in  the  patents  in  suit;  and  later  the 
Royal  Aircraft  Establishment  automatic  averaging  device 
(Twiney  &  Thomas  British  patent  No.  590,164)  with  which 
the  present  action  is  concerned. 

Paragraph  24.  Between  August  21, 1936  and  May  4, 1942 
defendant  was  not  licensed  under  any  patents  owned  by 
plaintiffs  or  any  of  them  relating  to  averaging  devices  for 
instruments.  After  May  4, 1942  defendant  became  licensed 
by  plaintiff  Henry  Hughes  &  Son  Ltd.  to  manufacture 
and  sell  averaging  sextants  as  described  and  claimed  in  the 
patents  in  suit,  subject  to  a  prior  license  in  the  United 
States  Government  obtained  from  the  United  Eongdom 
Government  for  wartime  manufacture,  use  and  disposal 
under  the  Patent  Interchange  Agreement. 

Paragraph  25.  Lieutenant  Commander  Clyde  Smith, 
U.S.N.  referred  to  in  the  first  paragraph  of  the  letter  from 
the  British  Air  Commission  of  November  10, 1941  delivered 
a  specimen  of  the  British  March  IX-A  bubble  sextant  em¬ 
bodying  the  Royal  Aircraft  Establishment  automatic  aver¬ 
aging  device  (Twiney  &  Thomas  British  patent  No.  590,164) 
to  defendant  on  August  20,  1941,  which  was  the  basis  of 
defendant’s  manufacture  on  which  plaintiffs  are  here  claim¬ 
ing  royalties ;  and  thereafter  defendant  proceeded  to  embody 
the  Royal  Aircraft  Establishment  type  of  averaging  device 
in  its  sextants,  which  production  work  was  completed  about 
March,  1943  when  the  first  delivery  was  made  to  the  United 
States  services. 

Paragraph  26.  By  reason  of  the  foregoing,  the  United 
States  Government  was  licensed  freely  to  make  and  have 
made  devices  of  the  type  which  are  the  subject  matter 
792  of  this  action,  and  all  of  such  devices  manufactured 
during  wartime  for  the  United  States  Government 
were  manufactured  and  sold  by  defendant  royalty  free  pur- 
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snant  to  snch  license  and  not  nnder  the  agreement  of  ^n- 
gust  21, 1936.  i 

Paragraph  27.  Defendant  states,  upon  information  ^d 
belief,  that  the  United  Kingdom  Government,  although 
knowing  of  the  Bendix-Smith  agreement  here  in  issue,  jhas 
recognized  that  defendant's  wartime  manufacture  of  [av¬ 
eraging  sextants  for  the  United  States  Government  yas 
pursuant  to  the  license  of  the  United  States  Govemmfent 
and  not  the  said  agreement,  and  in  accordance  with  itsj  re¬ 
sponsibility  in  connection  with  the  enjojmaent  of  such  licejnse 
by  the  United  States,  has  made  repeated  offers  of  settle¬ 
ment  to  plaintiffs,  or  some  of  them,  which  offers  are  idll 
open.  I 

For  a  further  and  separate  defense  defendant  state^: 
Paragraph  28.  Defendant  is  not  liable  to  plaintiffs  for  ^ny 
royalties  on  averaging  sextants  manufactured  for  and  ^old 
to  the  United  States  Government  because,  during  the  whole 
period  of  defendant's  manufacture  of  such  sextants, !  the 
United  States  Government  had  and  has  a  royalty  ^ree 
non-exclusive  license  from  plaintiffs  under  reissue  pakent 
No.  22,184  as  the  result  of  the  settlement  of  Interference 
No.  75,156,  Everitt  v.  Thurlow.  The  United  States  Govern¬ 
ment  secured  this  license  in  exchange  for  a  concession  of 
priority  of  the  counts  in  issue  in  said  interference.  | 
Paragraph  29.  The  party  Everitt  in  this  interference 
was  the  inventor  for  plaintiff  Henry  Hughes  &  Son  Ltd. 
and  is  the  same  Everitt  named  in  the  three  Everitt  patents 
in  the  complaint.  The  party  Thurlow  was  an  officer  ia  the 
U.  S.  Army  and  is  now  deceased.  I 

794  Paragraph  30.  The  invention  in  issue  in  the  ii|iter- 
ference  was  j 

A  measuring  instrument  having  a  stop  constitutihg  a 
reference  point,  a  totalising  mechanism,  and  means  ojtera- 
tive  only  when  the  instrument  is  moved  forward  from  said 
reference  point  to  a  reading  for  driving  said  totalising 
mechanism  at  a  reduction  ratio  equal  to  the  reciprocal! of  a 
predetermined  number  of  measurements  to  be  averag^ 
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and  the  license  to  the  United  States  nnder  this  claim  entitled 
it  to  make  and  nse  an  averaging  device  in  the  averaging 
sextant  manufactured  by  defendant  for  the  United  States 
military  services  on  which  plaintiffs  are  here  claiming  that 
royalties  are  due  notwithstanding  said  license  to  the  United 
States. 

Paragraph  31.  The  license  to  the  United  States  is  dated 
July  12,  1938  and  was  recorded  in  the  U.  S.  Patent  Office 
on  May  9,  1940  in  Liber  0-183,  page  341.  It  is  executed  by 
Philip  Francis  Everitt  as  the  owner  of  the  ‘‘full  right,  title 
and  interest  in  said  invention’’  and,  on  information  and 
belief,  was  executed  with  the  full  knowledge,  consent  and 
acquiescence  of  plaintiff  Henry  Hughes  &  Son  Ltd.  who 
was  the  record  owner  by  assignment  dated  July  20,  1937, 
recorded  in  the  U.  S.  Patent  Office  on  August  2, 1937  in  Liber 
B-171,  pages  97,  98  and  99.  A  copy  of  said  license  to  the 
United  States  is  attached  hereto  and  marked  Defendant’s 
Exhibit  1  and  a  copy  of  said  assignment,  Everitt  to  Henry 
Hughes  &  Son  Ltd.,  is  attached  hereto  and  marked  De¬ 
fendant’s  Exhibit  2. 

795  Paragraph  32.  U.S.  patent  No.  2,145,347  issued 
January  31,  1939  to  plaintiff  Henry  Hughes  &  Son 
Ltd,  as  assignee  of  said  Everitt  on  the  Everitt  application 
involved  in  the  Everitt  v.  Thurlow  interference  and  claims 
2  and  13  therein  are  the  counts  of  the  Everitt  v.  Thurlow 
Interference  No.  75,156  under  which  the  United  States  had 
and  has  a  free  non-exdusive  license  from  plaintiffs.  A  copy 
of  said  Everitt  patent  No.  2,145,347  is  attached  hereto  and 
marked  Defendant’s  Exhibit  3. 

Paragraph  33.  Thereafter  on  July  16,  1940  plaintiff 
Henry  Hughes  &  Son  Ltd.  through  said  Everitt  filed  an 
application  for  a  reissue  of  said  Everitt  patent  No.  2,145,347, 
and  reissue  patent  No.  22,184  issued  on  September  29, 1942. 
This  reissue  patent  No.  22,184  contains  claims  to  the  same 
subject  matter  as  that  defined  in  the  claims  under  which  the 
United  States  was  and  is  licensed.  The  said  reissue  did  not 
limit  or  impair  the  rights  of  the  United  States  freely  to 
make  and  have  made  devices  pursuant  to  its  license  under 
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patent  No.  2445^7,  and  the  United  States  enjoys  a  license 
for  that  purpose  under  the  reissue  patent.  A  copy  of  s^d 
reissue  patent  No.  224-84  is  attached  hereto  and  marted 
Defendant's  Exhibit  4.  j 

Paragraph  34.  The  ri^ts  of  the  United  States  under  ^e 
above-mentioned  license  freely  to  make  and  have  made  ^e 
devices  which  are  the  subject  matter  of  this  action  coxjild 
not  be  and  were  not  abridged  by  any  subsequent  act !  of 
the  plaintiffs  or  any  of  them.  ! 

Paragraph  35.  Plaintiff  S.  Smith  &  Sons  (England)  litd. 
filed  suit  in  the  Court  of  Claims,  No.  49,669,  chargmg 
796  the  United  States  with  infringement  of  said  reissue 
patent  No.  22,184  without  any  reference  to  the  lice^ise 
issued  to  the  United  States. 

Paragraph  36.  Defendant  alleges,  on  information  hnd 
belief,  that  plaintiff  Henry  Hughes  &  Son  Ltd.,  having  foil 
knowledge  of  the  scope  and  legal  implications  of  the  licehse 
to  the  United  States  dated  July  12, 1938,  avoided  the  diiject 
execution  of  the  license  to  the  United  States  and  had  its 
inventor  the  said  Philip  Francis  Everitt  execute  the  license 
to  the  United  States  well  knowing  that  the  said  Everitt  ijiad 
completely  divested  himself  in  favor  of  plaintiff,  Hetiry 
Hughes  &  Son  Ltd.,  of  all  rights  in  said  invention  by  spd 
assignment  dated  July  20,  1937  and  that  said  Everitt 
not  “vested  with  full  right,  title  and  interest  in  said  invfen- 
tion^^  as  alleged  in  said  license.  Accordingly,  the  plaintiffs 
are  estopped  to  deny  the  continuing  validity  and  effective¬ 
ness  of  said  license  executed  by  Everitt.  | 

Paragraph  37.  By  reason  of  the  foregoing,  the  United 
States  Gk)vemment  was  and  is  licensed  freely  to  make  tod 
have  made  devices  of  the  t3rpe  which  are  the  subject  matter 


of  this  action,  and  all  of  such  devices  manufactured 


for 


the  United  States  Government  were  manufactured  and  sold 
by  defendant  royalty  free  pursuant  to  such  license  and  not 
under  the  agreement  of  August  21,  1936.  | 

For  a  further  and  separate  defense  defendant  stated : 
Paragraph  38.  Under  Section  5  of  the  agreemenli  of 
August  21, 1936,  plaintiffs  agreed  to  refrain  from  granting 
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licenses  for  Marine  and  Aviation  instmments  in  the  United 
States  unless  defendant  consented  thereto.  Contrary  to  said 
covenant,  royalty  free  licenses  were  granted  to  the 
797  United  States  Government,  without  the  consent  of 
defendant,  to  make,  have  made  and  nse  averaging 
sextants  under  the  patents  enumerated  in  paragragh  5  of 
the  complaint  herein,  or  some  of  them. 

CoiTNTEBCIiAIM 

Pursuant  to  agreement  reached  with  plaintiffs’  counsel, 
defendant  will  not  rely  on  any  of  the  paragraphs  of  the 
original  counterclaim  and  accordingly  omits  the  same  from 
its  amended  answer. 

Wherefore  defendant  denies  that  plaintiffs  are  entitled 
to  the  relief  demanded  in  the  complaint  herein  and  prays 
that  the  complaint  he  dismissed  with  costs  to  defendant 
and  that  defendant  have  such  other  and  further  relief  as 
may  be  appr  opriate. 

W*.  B.  Kerkam, 

Attorney  for  Defendant. 

Joseph  Q.  Stansfield, 

Attorney  for  Defendant. 

Ralph  H.  Hudson, 

Attorney  for  Defendant, 

700  10th  Street,  N.  W. 

Washington  1,  D.  C. 
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Order 


On  consideration  and  approval  of  Defendant’s  Amended 
Answer  filed  March  17,  1954,  it  is 
Oedehed,  that  said  Amended  Answer  be  entered. 

Dated  this  17th  day  of  March,  1954. 

H.  A.  Schweinhaut 
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I 

Statement  of  Nature  of  Case:  j 

March  22, 1955 

Action  to  recover  royalties.  The  issues  are  stated  in  de¬ 
tail  in  annexed  pretrial  statement. 

It  is  stipulated  that  Judge  Stephen’s  report  may  be 
admitted  in  evidence  without  formal  proof  subject  to  {ob¬ 
jections  as  to  relevancy  and  competency.  This  stipulation 
also  applies  to  documents  that  are  being  marked.  I 

William  D.  Hall  I 

Attorney  for  plaintiff  1 

Ralph  H.  Hudson 
Attorney  for  defendant 

Alexander  Holtzoff 

Pretrial  Judge  | 
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Pnticd  Stcrtemeni  ol  Pkdnliili 

I 

{Prtma  Facie  Case)  \ 

I 

This  is  a  suit  for  patent  royalties,  based  on  a  contjract 
under  seal  (see  Plaintiffs’  Exhibit  A,  attached  to  the  Com¬ 
plaint).  The  parties  to  the  contract  are  ** SMITH”  and 
“BENDIX,”  these  two  words  being  defined  in  the  contract. 

SMITH”  is  defined  as  S.  Smith  &  Sons,  Ltd.  and  its  isub- 
sidiaries  including  Henry  Hughes  &  Son,  Ltd.  i 

The  contract  was  prepared  by  Defendant,  and  afterj  cer¬ 
tain  minor  revisions  was  approved  by  all  concerned.  I  De¬ 
fendant’s  Answer  (par.  4)  admits  that  the  contract  is  uhder 
seal.  I 

The  agreement  was  a  ** non-exclusive”  cross  license,  {each 
party  being  licensed  under  the  other’s  patents  in  a  linjiited 
field  of  “instruments”  which  is  defined  in  paragraph  !  of 
the  contract.  Both  parties  have  made  both  govemmenlj  and 
non-government  sales  of  such  “instruments”  and  ^lave 
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consistently  construed  the  contract  as  including  both  types 
of  sales.  Defendant,  in  fact,  received  approximately  $140,- 
000  in  royalties  by  virtue  of  Smith’s  sales  to  the  British 
Crown,  but  Plaintiffs  have  been  paid  no  royalties  for  in¬ 
struments”  Defendant  sold  to  the  United  States  Govern¬ 
ment. 

Defendant  Bendix  made  government  and  non-gov- 
990  emment  sales  of  sextants  falling  within  the  scope  of 
the  contract.  It  admitted  that  royalties  were  due  on 
the  non-govemment  sales  but  paid  no  royalties  for  govern¬ 
ment  sales.  The  government  and  non-govemment  sextants 
were  identical 

The  non-govemment  sextants  and  many  thousands  of 
the  government  sextants  had  Plaintiffs’  patent  numbers 
marked  thereon,  as  shown  by  Exhibit  F  of  record.  Para¬ 
graph  9  of  the  contract  in  suit  requires  the  licensee  to  “mark 
each  device  with  the  proper  licensed  patent  number.”  In 
addition,  Defendant  was  forbidden  by  statute  law  from 
marking  its  devices  with  Plaintiffs’  patent  numbers  without 
the  consent  of  the  patentee.  The  marking  estopped  De¬ 
fendant  from  denying  liability  for  royalties. 

Defendant  admitted  in  its  original  Answer  that  its  sex¬ 
tants  were  covered  by  “one  or  more”  of  Plaintiffs’  patents 
but  has  denied  this  by  an  amended  Answer.  Proof  that  all 
of  the  patents,  listed  in  the  Complaint,  are  “SMITH”  pat¬ 
ents  and  cover  the  sextants  will  be  offered  by  Plaintiffs 
at  the  trial,  along  with  proof  that  Defendant’s  sextants  fell 
under  the  sealed  contract  of  August  21,  1936. 

Royalties  accmed  under  the  contract  as  follows :  Septem¬ 
ber  1, 1943,  $47,639.68 ;  March  1, 1944,  $177,190.69 ;  Septem¬ 
ber  1,  1944,  $202,799.42;  March  1,  1945,  $224,350.44;  and 
September  1,  1945,  $169,277.16.  These  sums  are  claimed 
plus  statutory  interest,  from  the  respective  dates  men¬ 
tioned. 

Defendant  has  asked  for  typical  claims  that  Plaintiffs 
will  rely  on  in  each  patent  in  suit.  These  are  Everitt,  RE- 
22,184,  claims  1, 4  and  14;  Gray,  2,140,579,  claims  1,  8,  9,  11 
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and  12 ;  and  Everitt,  2^52,341,  claims  9, 10, 11  and  12.  j 
991  Plaintiffs  will  file  a  snpplemental  pretrial  state-! 

ment  with  respect  to  any  affirmative  defenses  raised  I 
by  Defendant.  i 

I 

Respectfully  submitted, 

William  D.  Hall  | 

Attorney  for  Plaintiffs 
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Defendant's  Rcetrial  Statomeni 

All  issues  raised  by  the  complaint  and  counterclaim! 
have  been  eliminated  except  for  plaintiffs’  claim  for  royal-! 
ties  on  averaging  sextants  made  and  sold  by  defendant  to 
the  TJ.  S.  Government. 

In  August,  1941,  representatives  of  defendant  were  re¬ 
quested  to  meet  with  the  TJ.  S.  Navy  and  were  handed  a 
chronometric  averaging  sextant  of  British  manufacture  and! 
asked  to  undertake  the  manufacture  in  the  United  States  ofj 
a  sextant  embodying  the  same  principles.  The  Government 
contracts  in  suit  for  the  manufacture  of  this  sextant  were 
awarded  to  defendant  shortly  after  Pearl  Harbor,  the  first 
contract  being  effective  January  3,  1942.  | 

The  sextant  made  by  defendant  was  a  pre-existing  sextanij 
of  defendant’s  own  design  provided  with  a  chronometricj 
averaging  device  developed  and  patented  in  Great  Britain 
by  Twiney  and  Thomas,  two  employees  of  the  British  Royal 
Aircraft  Establishment.  Before  defendant  agreed  to  th^ 
Government  contracts,  the  U.  S.  Navy  at  defendant’s  rel 
quest  obtained  from  the  British  Air  Commission  a  releas4 
and  permission  to  manufacture  royalty-free  the  RAE  averj 
aging  device  for  use  on  a  sextant.  | 

993  Defendant’s  manufacture  and  sale  to  the  U. 
Government  under  these  contracts  was  completed  ih 

1945,  seven  years  before  this  suit  was  brought. 

In  1947  plaintiff  Henry  Hughes  and  Son,  Ltd.,  whole  or 
part  owner  of  the  three  patents  in  suit,  charged  defendant 
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with  liability  for  royalties  on  these  Government  sales,  in 
view  of  a  pre-existing  license  referred  to  below.  Defendant 
expressly  denied  any  snch  liability  in  writing  in  1947,  over 
four  years  before  this  snit  was  filed. 

(1) 

Therefore  the  entire  canse  of  action  is  prima  facie  barred 
by  the  three-year  statute  of  limitations.  To  avoid  the  appli¬ 
cation  of  the  statute,  plaintiffs  make  two  main  contentions. 
First  they  assert  that  defendant’s  alleged  obligation  to  pay 
royalties  arose  under  a  sealed  license  agreement  between 
defendant  and  plaintiff  Smith,  to  which  the  patent  owner 
Hughes  was  not  a  party.  This  assertion  is  contradicted  by 
the  position  taken  by  plaintiff  Smith  in  various  written 
statements  that  these  patents  were  owned  and  controlled  by 
plaintiff  Hughes  and  not  by  Smith.  Second,  they  assert 
that  the  alleged  obligation  to  pay  royalties,  although  ex¬ 
pressly  denied  by  defendant  in  1947,  was  nevertheless  part 
of  a  mutual,  open  and  current  account  on  other  matters  and 
that  this  account  continued  xmtil  August  1951. 

As  one  main  defense,  therefore,  defendant  relies  on  the 
statute  of  limitations  and  has  requested  a  separate  tried  on 
this  issue, 

(2) 

The  three  patents  in  suit  belong  either  in  whole  or  in  part 
to  plaintiff  Hughes  and  include 

994  (1)  Reissue  patent  No.  22,184  covering  a  partic¬ 

ular  averaging  mechanism  driven  intermittently  by 
optical  adjustment  of  the  sextant  in  taking  a  predetermined 
number  of  saccessive  observations  of  a  heavenly  body. 

(2)  Patent  No.  2,140,579  covering  a  sextant  having  an 
integrating  mechanism  instead  of  an  averaging  mechanism 
such  as  that  of  the  prior  Reissue  patent. 

(3)  Patent  No.  2,252,341  covering  a  shutter  for  use  with 
an  averaging  mechanism  of  the  type  of  the  Reissue  patent 


for  the  pnrpose  of  indicating  completion  of  the  prede^r- 
mined  nnmber  of  observations.  ! 

Licenses  nnder  these  patents  were  offered  defendant  on 
behalf  of  plaintiff  Hnghes  in  various  letters  between  iDe- 
cember,  1938  and  January,  1942  but  were  not  accepted. 
These  letters  have  been  admitted-  I 

The  BAE  averaging  device  that  defendant  undertook  to 
manufacture  for  the  United  States  in  1942  differed  ^b- 
stantially  from  each  of  the  three  patents  in  suit,  beink  an 
averaging  rather  than  an  integrating  sextant  but  making  a 
single  continuous  observation  rather  than  a  predetermined 
number  of  successive  observations  and  driving  the  averag¬ 
ing  mechanism  by  a  clockwork  instead  of  by  optical  adjjust- 
ment  of  the  sextant.  While  this  device  included  a  shu  :ter, 
it  was  operated  by  the  clockwork  at  the  end  of  a  two  miiute 
period  completely  independently  of  the  taking  of  observa¬ 
tions,  whether  one  or  more  or  none  at  alL 
These  differences  give  rise  to  a  second  main  defense^  Le., 
the  sextants  sold  to  the  United  States  did  not  embody]  any 
invention  of  any  of  the  patents  in  suit.  j 

Defendant  on  May  4,  1942  finally  accepted  the  license 
that  had  been  repeatedly  offered  between  December 
995  1938  and  January  1942,  in  view  of  the  fact  thal-  no 

royalties  would  be  payable  unless  the  inventions  of 
the  patents  were  actually  used.  | 

(3) 


For  a  third  main  defense,  defendant  relies  on  an  admitted 
royalty-free  license  from  plaintiff  Hughes  to  the  Umted 
States  to  have  manufactured  instruments  (including  I  sex¬ 
tants)  as  defined  by  the  following  claim:  ! 

“A  measuring  instrument  having  a  stop  constitutilng  a 
reference  point,  a  totalising  mechanism,  and  means  o]j)era- 
tive  only  when  the  instrument  is  moved  forward  from]  said 
reference  point  to  a  reading  for  driving  said  totalising 
mechanism  at  a  reduction  ratio  equal  to  the  reciprocal'  of  a 
predetermined  number  of  measurements  to  be  averaged.’’ 
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This  claim  was  part  of  the  Everitt  application  on  which 
Beissne  patent  No.  22,184  is  based,  and  the  license  nnder 
this  claim,  together  with  the  aforementioned  royalty-free 
release  from'  the  British  Government,  anthoiized  the  United 
States  to  nse  the  EAE  averaging  device  on  defendant’s 
sextant 

w 

A  fourth  defense  resides  in  the  wartime  British  Defence 
Begnlations  taken  with  the  aforementioned  release  from 
the  British  Government  This  is  a  snit  for  royalties  on  an 
alleged  license  contract  In  other  words,  there  is  no  charge 
of  infringement,  no  action  nnder  the  patent  laws,  but  simply 
an  action  to  enforce  an  alleged  contractnal  obligation  to  pay 
money  to  plaintiffs  in  England  for  the  nse  of  the  KAE 
averaging  device  on  defendant’s  own  sextant  Since  this  nse 
was  anthorized  by  the  British  Air  Commission  for  the  joint 
defense,  the  case  is  controlled  by  Section  3(5)  of  The  De¬ 
fence  (Patents,  Trade  Marks,  etc.)  Begnlations,  1941  (S.B. 
&  0.,  1941,  No.  1780).  This  section  reads  as  follows: 

996  “(5)  In  connection  with  the  making,  nse,  exercise 

or  vending  of  any  invention,  or  application  of  any 
design,  on  behalf  of,  or  for  the  services  of,  the  Crown 
(whether  by  virtne  of  the  Patents  and  Designs  Act  1907, 
or  otherwise),  a  Secretary  of  State,  the  Admiralty,  the 
Minister  of  Snpply  or  the  Minister  of  Aircraft  Prodnction 
may  authorise  the  nse  of  any  drawing,  model,  plan  or  other 
document  or  information  in  such  manner  as  appears  to  him 
or  them  to  be  expedient  in  the  interests  of  the  defence  of 
the  realm  or  the  efficient  prosecution  of  the  war,  notwith¬ 
standing  anything  to  the  contrary  contained  in  any  license 
or  agreement ;  and  any  license  or  agreement,  if  and  so  far 
as  it  confers  on  any  person,  otherwise  than  for  the  benefit 
of  the  Crown,  a  right  to  receive  any  payment  in  respect  of 
the  nse  of  any  document  or  information  in  pursuance  of 
such  an  authorisation,  shall  be  inoperative.” 
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Althougli  S.  B.  &  No.  1780  was  not  effective  as  such 
until  November  11, 1941,  it  was  a  verbatim  repetition  oi\  a 
pre-existing  defence  regulation  No.  6(5)  of  S.  B.  &  0.  N|0. 
978  of  1939,  as  amended  up  to  S.  B.  &  0.  No.  763  of  19^, 
effective  May  20,  1940.  Under  the  authority  of  United 
States  V.  Pink,  315  U.S.  194,  and  cases  cited  therein,  Unit^ 
States  Courts  are  bound  to  recognize  this  act  of  the  Briti^ 
Sovereign  and  its  application  to  the  property  of  Britiish 
citizens.  i 
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BqiIy  to  Daiondcmf B  Rntdcd  DeftoaM 
Affirm attve  Defenses 


Defendant  lists  four  “main”  defenses,  to  which  Plain- 
tiffs  reply  as  follows : 

1004  Second  Defense 

I 

Notwithstanding  that  Defendant  repeatedly  admittedj  in 
correspondence  that  it  had  adopted  Plaintiffs’  inventions, 
that  it  marked  Plaintiffs’  patent  nnmbers  on  the  seitaits, 
and  that  it  admitted  in  its  original  Answer  herein  that  it 
did  use  the  patents,  it  now  denies  this  fact.  Plaintiffs 
will  prove  at  the  trial  that  the  accused  sextants  do  embcidy 
the  patented  inventions,  and  that  the  alleged  distincti(^ns 
now  given  by  Defendant  at  this  late  date  are  withbut 
merit 

I 

1005  Fourth  Defense  j 

Defendant  says  that  the  British  Air  Commission  grafted 
a  release  to  the  U.  S.  Government  Our  reply  is :  j 

1.  The  British  Air  Commission  never  granted  the  Ui  S. 
Government  a  release  under  the  patents  in  suit,  never! at¬ 
tempted  to  do  so,  and  had  no  authority  to  do  so.  It  never 
invoked  the  regulations  cited  by  Defendant,  never  attemj^ted 
to  do  so,  and  Md  no  authority  to  do  sr.  I 


V 


2.  The  British  Government  has  squarely  denied  that  it 
granted  a  release  under  the  patents  in  suit. 

3.  The  sextants  in  suit  were  manufactured  in  the  U.  S.  A, 
under  U.  S.  A.  patents  and  for  the  XT.  S.  Government.  Patent 
license  agreements  for  such  manufacture  are  controlled  by 
U.  S.  A-  law  irrespective  of  the  citizenship  of  the  patentee. 

4.  Eegulation  3(5)  of  SJt.&0. 1780  should  be  read  in  the 
light  of  the  other  regulations  forming  a  part  of  said 
SJEtAiO.  1780  as  well  as  in  the  light  of  S.B.&0.  No.  1882. 
When  so  read,  Regulation  3(5)  does  not  affect  a  license 
agreement  such  as  the  one  in  suit. 

5.  None  of  the  officials  mentioned  in  said  Regulation  3(5) 
invoked  it  in  this  case  or  authorized  anyone  else  to  invoke 
it  in  this  case. 

1006  6.  The  manufacture  of  the  sextants  in  suit  was  for 

the  IT.  S.  Government  in  its  sovereign  capacity,  and 
not  “on  behalf  of  or  for  the  services  of  the  Crown*’  as 
required  in  said  Regulation  3(5).  Defendant  was  respon¬ 
sible,  as  a  contractor,  only  to  the  IT.  S.  Government.  It  took 
no  instructions  from  the  U.  K.  Government  and  received 
no  money  therefrom.  When  the  sextants  were  delivered, 
as  they  were,  to  the  U.  S.  Government,  they  were  the  sole 
property  of  the  latter  and  the  IT.  K.  Government  had  abso¬ 
lutely  no  control  over  them. 

7.  Regulation  3(5)  does  not  apply  to  patent  license  agree¬ 
ments,  much  less  to  license  agreements  based  on  IT.  S. 
patents,  but'  pertains  to  the  property  rights  in  documents 
and  information,  per  se.  In  the  language  of  a  IT.S.A.  patent 
attorney,  the  regulation  relates  to  common  law  property 
rights  in  “know-how,”  or  in  documents  or  information  re¬ 
lating  to  such  “know-how,”  and  not  to  the  statutory  patent 
rights  involved. 

8.  Defendant’s  Amended  Answer  (par.  19)  alleges  that 
the  British  Air  Commission  limited  use  of  the  drawings  to 
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the  joint  defense.  Defendant  sold  sextants  to  non>Govem| 

ment  sonrces,  thereby  rejecting  the  release,  if  any.  | 

! 

9.  Defendant’s  Amended  Answer  (par.  19)  states  that 
certain  drawings  were  released.  Defendant  has  said  that 
these  drawings  were  sent  to  it.  T^thont  production  of  thes^ 
drawings  it  is  impossible  to  determine  what  was  releasedl 
Defendant’s  pleading  is  objected  to  in  view  of  th^ 
1007  failure  to  plead  the  contents  of  the  drawings.  I 

10.  Defendant’s  theory  of  the  case  would  result  h 
the  taking  of  private  property  for  public  use  (by  the  IT. 
Government)  without  any  compensation,  and  thereby  has 
no  validity  as  a  matter  of  law.  | 

11.  Defendant  marked  Plaintiffs’  patent  numbers  on  this 
sextants.  Air  Marshal  Hill  clearly  did  not  authorize  thi& 
and  under  B.S.  4901  (35  TJ.S.C.  1946  ed.  Sec.  50),  thi«  conid 
be  done  only  with  the  patentee’s  consent.  The  contract  iii 
suit  gave  this  consent,  so  Defendant  clearly  operated  xmde^ 
that  contract  rather  than  under  the  Hill  letter.  | 

BespectfuUy  submitted,  j 

William  D.  Hall  | 

Attorney  for  Plaintiffs  [ 
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This  is  a  suit  for  patent  royalties,  based  on  a  cod- 
tract  under  seal,  said  contract  defining  Smith”  of  England 
and  “Bendix’'  of  the  United  States  of  America  as  partis 
thereto.^  Specifically,  the  agreement  calls  for  a  non-exch^- 

*Th«  parties  naaied  as  Plaintiffs  in  the  caption  will  be  designated  iu 
"Plaintiffs”  throoghont  the  memorandnm,  and  similariy,  the  parity 
named  as  "Defendant”,  except  where  the  discussion  requires  the  use  ^ 
the  individual  names  in  the  context  of  the  memorandum.  Where  applli- 
cahle,  the  designation  "Smith”  will  be  used  as  synonymous  wijth 

the  plural  term  "Plaintiffs”.  See  quotation  &om  introductory  clauti*  jof 
contract,  page  14  of  the  Memorandum.  i 
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sive  cross  license,  each  party  being  licensed  nnder  the 
others’  patents  in  the  limited  field  of  instruments*  as  that 
term  is  defined  in  paragraph  one  of  the  contract. 

It  is  the  contention  of  Plaintiffs  that  during  World  War 
n  both  Smith  and  Bendix  manufactured  instruments  for 
their  respective  governments  xmder  each  others’  patents  in 
their  respective  countries.  Plaintiffs  aver  that  they  kept 
Defendant  informed  of  their  manufacture  under  Bendix 
patents  and  that  they  paid  Defendant  under  (and  pursuant 
to  the  terms  of)  the  contract  a  substantial  sum  based  on 
such  manufacture,  but  that  Defendant  failed  to  pay  Plain¬ 
tiffs  royalties  due  under  said  contract  at  the  rate  of  7^% 
on  the  selling  price  of  an  averaging  sextant  covered 
1461  by  Plaintiffs’  patents,  made  by  Bendix  and  sold  to 
the  United  States  Government  pursuant  to  Govern¬ 
ment  contracts. 

Defendant  has  raised  four  defenses  to  the  suit:  First,  it 
did  not  use  the  inventions  of  any  of  the  patents  in  suit; 
Second,  the  action  is  barred  by  the  statute  of  limitations ; 
Third,  at  least  as  to  two  patents  in  suit,*  it  is  entitled  to  the 
benefit  of  a  license  from  the  owner  of  these  patents  to  the 
United  States  Government ;  and  Fourth,  that  under  British 
law,  a  release  of  the  averaging  attachment  by  the  British 
Government  operated  to  bar  any  recovery  by  Plaintiffs  in 
this  case. 

The  sealed  instrument  bears  the  date  August  21,  1936. 
Plaintiffs  aver  that  on  November  1,  1944,  Defendant  ren¬ 
dered  a  report  to  S.  Smith  &  Sons,  Ltd.,  on  royalties  due  in 
the  sum  of  $408.00,  but  failed  to  mention  that  millions  of 
dollars  worth  of  equipment  using  the  patented  inventions 

•The  word  instrument  is  defined  in  the  contract  to  be  “a  recording, 
measuring,  indicating,  or  similar  device  which  may  be  used  independently 
or  in  conjunction  with  other  devices,  but  is  not  to  be  regard^  as  em¬ 
bracing  a  system  or  arrangement  or  combination  wherein  results  other 
than  recording,  indicating  or  measuring  may  be  obtained.” 

■Those  are  Evcritt  Beissue  patent  No.  22,184  and  Gray  patent  No. 
2,140,579.  The  third  patent  is  Everitt  patent  No.  2,252,341. 


had  been  sold  to  the  United  States  Government.  On  J^y 
22, 1947,  a  letter  was  sent  by  a  representative  of  Defend^t 
to  a  representative  of  S.  Smith  &  Sons,  Ltd.,  informing  ihe 
latter  that  the  United  States  Government  had  infomjied 
Defendant  that  it  had  obtained,  throngh  the  British  Gpv- 
emment,  a  release  from  S.  Smith  &  Sons,  Ltd.,  nnder  jthe 
Everitt  U.S.  patents,  and  that  Defendant  had  been  infomjied 
that  it  was  not  to  pay  royalties  on  sextants  made  for  jthe 
United  States  Government  for  its  own  nse  or  for  the  nse 
of  the  British  Government  dnring  the  period  of  the  war. 
The  letter  filso  went  on  to  state  that  “Under  the  circi^- 
stances  it  would  seem  that  S.  Smith  &  Sons  should  looM  to 
the  British  Government  for  compensation  for  use  of  I  its 
Everitt  U.S.  patents  by  the  United  States  Government  pur¬ 
suant  to  the  Patent  Interchange  Agreement  between  the 
United  States  and  Great  Britain.  ’  *  Plaintiffs  aver  that  thiese 
statements  were  inaccurate  and/or  incomplete,  but  thai  in 
reliance  on  them  at  that  time,  they  submitted  their  claiiri  to 
the  British  Government  as  suggested  in  the  letter.  Plain¬ 
tiffs  further  aver  that  it  became  clear  in  the  latter  part  of 
1950,  that  the  British  Government  did  not  favor  their 
1462  claim.  Once  again  correspondence  on  the  subjecif  of 
royalties  was  sent  by  Plaintiffs  to  Defendant.  The 
matter  was  finally  turned  over  to  Plaintiffs^  attorneys  inithe 
United  States,  and  it  is  Plaintiffs^  contention,  that  because 
of  the  distance  involved  as  well  as  the  complexity  of  jthe 
matter,  these  attorneys  required  considerable  time  to  pre¬ 
pare  and  file  the  suit.  The  complaint  was  filed  on  April  16, 
1952. 

Defendant's  averments  controvert  the  bulk  of  Plaintiff’s 
statements  set  forth  above.  Defendant  avers  that  it  receijved 
a  letter  dated  September  23, 1947  from  a  representativje  of 
S.  Smith  &  Sons,  Ltd.,  charging  that  Defendant  was  liable 
to  Plaintiffs,  but  that  it  promptly  denied  the  charge,  sta|:ing 
in  a  memorandum  dated  December  1, 1947  and  forwardejd  to 
Plaintiffs  in  a  letter  dated  December  22,  1947:  “Eclijpse- 
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Pioneer*  made  the  Hnghes-Everitt  averaging  device  for  the 
United  States  Navy  at  the  latter’s  reqnest  and  in  accordance 
with  specifications  and  drawings  fnmished  by  the  United 
States  Navy,  for  the  nse  of  which  the  United  States  Gov¬ 
ernment  obtained  permission  and  a  release  from  the  Gov¬ 
ernment  of  the  United  Kingdom.  Eclipse-Pioneer,  there¬ 
fore,  was  not  obligated  to  accrue  or  pay  any  royalties  under 
the  Smith-Bendix  agreement.”  Thus,  Defendant  avers  that 
the  charge  of  liability  having  been  made  and  denied  to  the 
full  knowledge  of  Plaintiffs,  the  statutory  period  began  to 
run  as  of  the  receipt  by  Plaintiffs  of  the  memorandum  whidi 
was  forwarded  on  December  22,  1947. 

Prom  the  foregoing  it  is  clear  that  on  the  basis  of  the 
date  relied  upon  by  Defendant  as  the  date  upon  which  the 
cause  of  action  accrued,  the  twelve  year  period  of  limitations 
for  a  contract  under  seal  as  set  forth  in  D.C.  Code,  1951, 
Title  12,  Section  201®  would  not  have  run  at  the  time  of  the 
filing  of  the  Complaint.  While  not  denying,  however,  that  the 
1936  contract  sued  upon  is  one  under  seal.  Defendant 
1463  asserts  the  defense  of  the  Statute  of  Limitations,  and, 
in  that  connection,  contends  that  the  limitation  appli¬ 
cable  to  suits  on  a  sealed  contract  is  not  pertinent  because 
Henry  Hughes  &  Sons,  Ltd.,  is  not  a  party  to  the  contract 
involved  in  this  action.  Defendant  argues  that  said  contract 
does  not  cover  the  patents  in  suit  since  (I)  Defendant  did 
not  embody  any  invention  xmder  patents  owned  by  Plain¬ 
tiffs  when  manufacturing  sextants  sold  to  the  United  States 
Government,  and  (11)  even  if  Bendix  did  use  such  patents, 
it  had  permission  to  manufacture  from  the  United  States 


*  A  subsidiary  of  the  Defendant. 

*  **No  action  shall  be  brought  *  *  *  on  any  *  *  *  instrument  under  seal  af¬ 
ter  twelve  years  after  the  accruing  of  the  cause  of  actimi  thereon 
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Govemment  throngh  a  license  given  the  latter  by  Hdnry 
Hnghes  &  Sons,  Ltd.*  ! 

It  is  obvious  that  if  the  Court  decides  Defendant  t(|  be 
correct  under  (I)  above,  the  question  of  limitations  becojnes 
unimportant,  since  that  determination  would  reach  the  “^ery 
heart  of  the  case ;  or,  if  the  Court  finds  Defendant  corjrect 
under  (11),  as  clarified  in  footnote  six,  then  the  suit  would 
be  barred  by  the  statute  of  limitations  since  the  pahmts 
sued  on  would  not  fall  under  the  sealed  instrument,  and  the 
period  of  limitations  would  have  run  on  any  simple  contjract 
that  might  have  arisen  between  Hughes  and  Defendanij. 

In  the  circumstances,  it  becomes  incumbent  on  the  C^urt 
before  deciding  the  question  of  limitations,  to  detenbine 
the  propositions  as  set  forth  in  (I)  and  (11)  above.  | 

DETEEMINATION  OF  ISSUES  I 

I.  Does  Defendant* s  Sextant  Embody  the  Invention  of  Any 
of  the  Patents  in  Suit? 

A.  As  To  The  Gbay  Patbitt,  No.  2,140,579 

The  essence  of  the  Gray  patent  is,  in  the  words  of  the 
inventor:  ‘‘the  addition  of  a  power-driven  integrating  de¬ 
vice  to  an  octant  (sextant)  that  let  me  find  the  celestial 
body  once  in  the  range  of  vision,  get  it  lined  up  with!  the 
bubble  to  the  best  of  my  ability,  and  keep  it  ther^  to 
the  best  of  my  ability,  without  taking  my  eye  d^wn, 
1464  and  do  that  for  a  period  of  time  that  was  signific^t, 
and  at  the  end  of  that  time  have  an  average  reading 
appear  automatically  on  a  register  on  the  instrument. ’f 
The  inventor  i)oints  out  that  prior  to  his  invention  it 
was  customary  to  take  a  series  of  separate  sights,  “4  •  • 
recording  each  sight  as  taken,  and  finally  arithmetically 
averaging  all  of  the  sights  with  the  hope  that  several  e][rors 

*  For  the  porpoee  of  clerity,  it  is  important  to  point  oat  here  thijit  De¬ 
fendant  is  contending  that  Henry  Hughes  &  Sons,  Ltd.,  was  not  alparty 
to  the  1986  agreement,  and  that  if  Bendix  did  manofaetore  seictants 
nnder  the  patents  in  suit,  these  patents  were  not  inchxded  usd^  the 
sealed  contract,  sinoe  they  belonged  to  Hnghes  and  not  to  Smith. 


would  oppose  each  other  eind  cancel  out  at  least  to  some 
extent.”  Later  in  the  patent  specification  Gray  describes 
his  improvement:  “The  improved  method  and  means  of 
the  present  invention  are  based  npon  my  conception  of  tak¬ 
ing  a  continnons  sight  of  a  celestial  body  over  a  period  of 
time  with  an  octant  (sextant)  which  is  provided  with  an 
averaging  device  that  indicates  at  the  end  of  the  sight  the 
tme  average  reading  for  the  entire  interval  during  which 
the  sight  is  taken.  ’  *  In  effect  it  is  contended  that  the  appara¬ 
tus  employed  by  Gray  in  the  practice  of  his  invention, 
involves  the  adapting  eind  bringing  together  of  two  devices : 
(1)  a  sextant  capable  of  taking  a  continuous  sight  and,  (2) 
an  automatic  averaging  device.  The  inventor  also  states 
that  the  precise  mechanical  details  of  the  automatic  averag¬ 
ing  device  are  not  important,  so  long  as  the  device  selected 
can  do  the  desired  averaging  automatically  and  without 
interfering  with  the  continuous  sight  afforded  by  the  sex¬ 
tant. 

Defendant  argues  that  claims  of  the  Gray  patent  call  for 
automatic  integration,  and  in  that  connection  states,  in 
effect,  that  the  Bendix  sextant  does  not  perform  an  inte¬ 
grating  function,  but  a  function  more  properly  termed 
“averaging.”  But  there  is  evidence  that  the  Bendix  sextant 
is  built  according  to  Twiney  and  Thomas  British  patent 
No.  590,164.  That  patent  in  line  9,  calls  its  mechanism  an 
“automatic  integrating”  one,  which  are  the  exact  words 
used  in  Claims  8, 9,  and  12  of  the  Gray  patent  in  suit.  This 
fact  was  confirmed  by  the  testimony  of  an  expert  witness  of 
Defendant.  In  addition,  both  the  Gray  patent  and  Bendix 
sextant  have  the  following  structural  and  operational  sim¬ 
ilarities:  (1)  both  have  an  octant  (sextant)  for  continuous 
sighting;  (2)  both  have  an  automatic  averaging  device;  (3) 
both  have  a  control  knob  geared  .to  the  averaging 
1465  device;  (4)  both  6Hipioy  a  clockwork 'dnve ;  (5)  In 
both,  a  clockwork  drives  a  disc;  (6)  in  both  there  is 
a  second  disc  driven  forward  by  the  first  one  to  an  extent 
depending  on  movement  of  the  control  knob  of  the  sextant; 


(7)  both  have  an  indicator  or  register  coupled  to  the  secjond 
disc;  and  (8)  both  average  above  a  baseline.  Defendant  has 
also  set  forth  the  argument  that  prior  to  Gray’s  invention, 
three  French  (Le  Petit)  patents  disclosed  the  combina,tion 
of  a  sextant  permitting  a  continuous  sight  and  a  mechanism 
affording  an  indication  of  average  altitude.  But  from  a 
consideration  of  the  testimony,  the  Court  is  not  persuaded 
that  these  patents  disclose  a  sextant  with  an  avera^g 
device ;  rather  the  Court  concludes  that  they  teach  a  cijirve 
drawing  device.  I 

B.  As  To  The  Evebut  Patejtt  No.  2,252,341  j 

This  patent  teaches  that  in  an  averaging  sextant  it  is 
desirable  to  locate  a  shutter  normally  outside  of  the  line  of 
vision  in  combination  with  a  counter  which,  at  the  end  i  of  a 
predetermined  number  of  shots  or  measurements,  releases 
the  shutter  and  enables  it  to  be  moved  into  the  line  of  vision 
by  means  of  a  spring  which  is  provided-  This  advise$  the 
pilot  or  navigator  that  the  sextant  has  completed  its  jcom- 
putation  whereby  the  register  now  shows  the  average  |  alti¬ 
tude  desired.  j 

Claim  9  of  this  patent  reads :  ! 

i 

“In  an  observation  device  the  combination  of  a  fijame, 
means  supported  on  said  frame  for  maldng  an  observation 
measurement,  a  register  supported  on  said  frame  contrjoUed 
by  means  for  indicating  the  numerical  average  of  a  series 
of  predetermined  number  of  said  measurements  *  ]  *  a 
member  movably  supported  on  said  frame  and  controlled 
by  said  means  for  making  observations  to  move  automatical¬ 
ly  into  a  position  to  prevent  further  observation  measure¬ 
ments  from  being  made  after  said  series  of  measureihents 
has  been  made  and  means  for  resetting  said  membier  to 
another  position  to  permit  another  series  of  measurei^ents 
to  be  made.”  I 


The  Bendix  sextant  has  a  register  on  it,  on  which  ap^ars 
the  averaged  altitude  of  the  predetermined  number  of 
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samplings ;  there  is  a  shutter  that  is  normally  held  ontside 
the  line  of  vision ;  and  there  is  a  geneva  wheel  which  may 
be  called  a  counter  and  which  counts  the  samplings,  and 
which,  when  the  last  sample  has  been  taken,  releases  the 
shutter  so  that  it  is  moved  into  the  line  of  vision  by  a 
spring. 

1466  Defendant,  in  regard  to  Claim  12  of  thi«  patent, 
states  that  the  shutter  is  “operated  by”  observation 
measurements;  but  it  appears  that  the  claim  itself  states 
that  the  shutter  is  “operated  by  and  in  resx)onse  to  the 
completion  of  said  series  of  measurements.”  It  is  the  com¬ 
pletion  of  the  series,  not  the  measurements  themselves,  to 
whidi  the  shutter  is  responsive.  In  both  the  Bendiz  sextant 
and  this  Everitt  patent,  the  mechanical  construction  neces¬ 
sarily  requires  completion  of  a  predetermined  number  of 
measurements  before  the  shutter  can  operate. 

C.  As  TO  THE  Everitt  Reisstje  Pateitt  No.  22,184 

This  patent,  as  stated  by  Plaintiffs,  is  the  first  patent  ever 
issued  for  an  averaging  device  and  it  is  not  concerned 
with  the  concepts  of  Gray  (Le.,  continuous  sight  plus  auto¬ 
matic  averaging),  nor  is  it  concerned  with  the  novel  struc¬ 
ture  of  Everitt  No.  2,252,341  (counting  device  plus  shutter). 
Claim  one  of  the  patent  reads : 

“An  instrument,  such  as  a  sextant  having  a  micrometer 
screw  adjustment  and  a  totalising  counting  mechanism 
driven  therefrom  and  arranged  to  ^ow  a  reading  propor¬ 
tional  to  that  of  the  sextant  and  micrometer  head  in  inverse 
ratio  to  a  predetermined  number  of  readings  to  be  averaged 
whereby  the  counting  mechanism  indicates  directly  the 
average  value  of  the  readings  after  the  predetermined  num¬ 
ber  of  readings  has  been  made.” 

The  Bendix  instrument  is  a  sextant,  and  contains  a  mi¬ 
crometer  screw  adjustment  consisting  of  a  control  knob. 
The  Bendix  sextant  also  contains  a  totalizing  counting 
mechanism  consisting  of  an  averaging  device  and  a  register, 
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and  the  totalizing  mechanism  of  theJBendix  sextant  is  driven 
(i.e^  controlled)  by  the  control  knob.  Also,  the  predeter¬ 
mined.  nimber  of  rea&igs  in  the  ca^  of  the  Bendix  device  is 
sixty,  and  the  totalizing  counting  mechanism  is  arr^mged 
so  that  it  does  show  a  reading  in  inverse  ratio  to  a  prede¬ 
termined  number  of  readings  to  be  averaged.  The  Ejveritt 
patent,  as  above  quoted,  calls  for  the  requirement  whereby 
the  counting  mechanism  indicates  directly  the  average  value 
of  the  readings  after  the  predetermined  number  of  read¬ 
ings  has  been  made.  In  the  Bendix  device  the 
1467  register  indicates  directly  the  average  value  bf  the 
readings  after  the  predetermined  number  of  re^ulings 
has  been  made.  j 

Claim  14  of  this  patent  calls  for  **a  device  for  measuring 
the  average  altitude  of  a  celestial  body  comprising  ^  ob¬ 
servation  instrument  having  a  movable  optical  element  for 
making  a  measurement,  fme  adjustment  means  for  moving 
said  optical  element,  a  register  on  said  instrumei^t  and 
mechanism  connecting  said  fme  adjustment  meai^  and 
said  register  for  transmitting  movement  of  said  fihe  ad¬ 
justment  means  effected  during  measurements  of  said  alti¬ 
tude  to  said  register  to  give  a  numerical  average  lof  the 
measurements  taken  by  said  observation  instrument;”  Ex¬ 
pert  testimony  clearly  established  that  the  Bendix  ^extant 
was  such  a  device  as  is  set  out  in  Claim  14  and  contained 
parts  similar  thereto.  j 

On  the  basis  of  the  evidence  above  referred  to  th^  Court 
is  of  the  opinion  that  the  claims  recited  in  the!  three 
patents  just  discussed  clearly  read  on  the  Bendix  s^fant. 

B.  As  TO  Estoppel  by  Mabetso  and  as  to  ApMismons 

I 

Defendant  admits  that  over  a  prolonged  period  c^f  time 
it  marked  its  instruments  with  Plaintiffs*  patent  ni^bers. 
Plaintiffs  contend  that  such  marking  of  their  patep^  num¬ 
bers  on  the  Bendix  sextant  estops  Defendant  to  depy  that 
it  made  use  of  Plamtiffs’  patents.  j 
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Defendant  takes  issue  with  Plaintiffs  contention,  and 
states  that  five  different  patent  numbers  (including  Plain¬ 
tiffs),  were  grouped  together  with  the  word  “Pending*’ 
on  the  name  plate  of  the  Bendix  sextant,  under  the  phrase 
“One  or  More”.'^  Defendant  avers  that  by  its  use  of  the 
term  “One  or  More”  it  avoided  any  indication  that  the 
Bendix  sextant  was  manufactured  under  patents  held  by 
Plaintiffs,  and  cites  as  main  authority  for  its  position  the 
case  of  Kenyon  v.  Automatic  Instrument  Co.,  D.C.WJD. 

Mich^  89  P,  Supp.  602,  affirmed  186  F.2d  752,  cert 
1468  den.  342  U.S.  820,  96  L.Ed.  620.  Examination  and 
consideration  of  that  decision,  however,  leads  the 
Court  to  conclude  that  it  is  not  controlling  in  the  present 
controversy.  In  the  Kenyon  case,  action  was  brought  against 
the  assignee  of  one  licensed  under  a  patent,  to  recover 
royalties  allegedly  due  from  the  manufacture  of  phono¬ 
graphs  under  such  patent.  The  patent  notice  on  the  manu¬ 
factured  articles  contained  Plaintiff’s  (Kenyon)  patent 
number.  Evidence  was  adduced  that  tools,  dies  and  jigs 
for  manufacture  of  phonographs  under  the  patent,  were 
scrapped  by  the  assignee  of  the  licensee ;  that  entirely  new 
machine  tools  were  set  up ;  that  entirely  new  devices  were 
manufactured ;  and  that  no  claim  for  royalties  was  made  for 
a  period  of  approximately  eight  years  after  the  manufacture 
of  the  new  devices  had  begun.  In  affirming  the  decision  of 
the  Trial  Court,  the  Court  of  Appeals  stated  in  part; 

“It  is  urged  that  the  patent  notice  estops  appellee  from 
raising  the  defense  claimed  here.  The  notice  lists  14  patents 
under  the  following  statement :  *  This  device  is  manufactured 
under  one  or  more  of  the  following  patents  •••.>•••  Va¬ 
rious  cases  are  cited  in  whidi  the  existence  of  a  patent 
notice,  together  with  other  circumstances,  was  held  to  have 
bearing  upon  the  question  of  liability  for  royalties.  Cf.  Har¬ 
ley  C.  Loney  Co.  v.  Perfect  Equipment  Corp.,  7  Cir.,  178 

*  The  foil  term  ie:  "Mazmfactared  Under  One  Or  More  Of  the  F<d]owing 
Pstents.’* 


165;  Kfint-Skore  Piston  Co.  vs.  Sinclair  Mfg.  Cotp., 
6  Cir.,  32  F.2d  882 ;  CoUis  Co.  v.  Consolidated  Machine  ^ool 
Corp.,  8  Cir.,  41  F.2d  641,  645. 

We  think  these  decisions  are  not  controlling  in  the 
situation  here  presented.  In  each  of  the  cited  cases 
identical  or  substantially  the  same  tool  was 
during  the  period  for  which  royalties  were  claimed.  • 
Here,  in  1933,  the  tools,  dies,  and  jigs  for  manufacture 
the  Kenyon  patent  were  scrapped,  entirely  new 
tools  were  set  up  and  entirely  new  devices  were 
tured.  No  royalties  were  paid  thereafter.  *  *  *  At  any 
on  February  10,  1934,  Kenyon  wrote  to  the  appellee 
expressed  his  interest  in  ‘the  new  line  of  phonogra^ihs,’ 
and  in  a  possible  declaration  of  dividends,  but  raise4  no 
claim  for  royalties  until  194L’’  | 

i 

The  Court  determined  that  “the  inclusion  of  the  patent 
number  in  a  somewhat  meaningless  patent  notice  does  not 
change  the  situation.  Certainly  the  interpretation  ofl  the 
parties,  including  Kenyon,  gives  force  to  this  cojjiclu- 
sion.^'  J 

1469  Since  the  facts  and  circumstances  in  the  Kei^yon 
case  appear  so  entirely  different  from  those  id  the 
present  action,  no  additional  discussion  is  deemed  necessary 
on  the  part  of  this  Court  to  further  distinguish  that  jcase 
from  the  instant  one.  The  Court  concludes,  therefore,  jthat 
Kenyon  v.  Automatic  Instrument  Co.,  supra,  does  not  {sup¬ 
port  Defendant  in  its  contention,  under  the  facts  andi  cir¬ 
cumstances  of  this  case,  that  the  marking  of  the  Be^dix 
sextant  in  the  manner  described  above  does  not  estop  it  to 
deny  its  use  of  Plaintiffs’  patents.  | 

Taking  into  account  the  patent  markings  in  the  instant 
case  and  the  facts  and  circumstances  surrounding  same, 
the  Court  is  of  the  opinion  that  Defendant  is  estopped  to 
deny  that  it  used  Plaintiffs’  patents. 

Harley  C.  Long  v.  Perfect  Equipment  Corp.,  7  Cir^  178 
F.2d  165;  CoUis  v.  Consolidated  Machine  Tool  Corpora- 
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tion,  8  Cir^  41  F.2d  641,  cert  den.  282  U.  S.  886 ;  Kant-Skore 
Piston  Co,  V.  Sinclair  Mfg.  Corporation,  6  Cir.,  32  F.2d  882 ; 
Dwight  <S>  IXoyd  8,  Co.  v.  American  Ore  Reclamation  Com¬ 
pany,  D.C.  S J).  N.Y.,  44  F.Supp.  401.  Cf  also,  Bucky  v.  Seho, 
2  CSr.,  208  F.2d  304;  United  States  v.  General  Electric  Co., 
D.  N.J.,  82  F.Snpp.  753,  modified  115  F.Supp.  835. 

Plaintiffs  rely  npon  the  additional  gronnd  of  admissions 
by  Defendant  of  the  nse  of  the  patents  in  question,  pointing 
out  that  Defendant  in  its  original  answer,  stated:  “de¬ 
fendant  •  •  •  admits  that  it  has  manufactured  and  sold 
instruments  in  the  Marine  and  Aviation  fields  embodying 
the  inventions  of  one  or  more  of  said  patents  *  *  While 
this  Court  does  not  look  upon  such  an  admission  as  con¬ 
clusive,  it  nevertheless  regards  it  as  persuasive  materiaL 
See  Berry  v.  Littlefield  Aivord  S  Co.,  54  App.  D.C.  195, 
296  F.285;  Ball  v.  Bamhurst,  50  App.  D.  C.  257,  270  F.693; 
Horton  v.  Zimmer,  32  App.  D.  C.  217.  Defendant  calls  at¬ 
tention  to  the  fact  that  it  withdrew  the  admission  in  a  subse¬ 
quent  pleading.  However,  in  Kunglig  Jamvagsstyrdsen  v. 
Dexter  <&  Carpenter,  2  Cir.,  32  F.2d  195,  198  the  Court 
held: 

1470  “A  pleading  prepared  by  an  attorney  is  an  ad¬ 
mission  by  one  presumptively  authorized  to  speak  for 
his  principal. 

(citing  cases) 

A  further  objection  was  based  upon  the  fact  that  the 
complaint  had  been  superseded  by  an  amended  pleading. 
This  objection  is  likewise  unavailing.  When  a  pleading  is 
amended  or  withdrawn,  the  superseded  portion  ceases  to 
be  a  conclusive  judicial  admission;  but  it  still  remains  as 
a  statement  once  seriously  made  by  an  authorized  agent,  and 
as  such  it  is  competent  evidence  of  the  facts  stated  •  * 

Furthermore,  there  is  considerable  documentary  evidence 
showing  admissions  on  the  part  of  Defendant’s  officers  or 
agents  to  the  effect  that  Defendant’s  sextant  embodied 
Plaintiffs’ patents. 
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Defendant,  in  its  defense  to  the  ^^JaiTn  asserted  agaiilist 
it  by  Plaintiffs  that  Defendant  nsed  inventions  of  Plaintites 
covered  by  the  patents  in  question,  has  relied  heavily  on  ihe 
doctrine  of  Pile  Wrapper  EstoppeL  But  the  Court  is  of  ihe 
opinion  that  no  question  of  File  Wrapper  Estoppel  arises 
unless  it  can  be  shown  that  it  is  necessary  to  go  beyond  ihe 
ordinary  and  accepted  meaning  of  the  words  in  the  allowed 
claims,  and  not  even  then  unless  it  can  be  shown  that  Plajin- 
tiffs  must  resort  to  the  doctrine  of  equivalents.  Therefojre, 
since  the  Court  has  determined,  as  stated  above,  that 
claims  in  Plaintiffs*  patents  read  directly  on  Defendant’s 
Sextant,  it  is  unnecessary  for  Plaintiffs  to  resort  to  ^e 
doctrine  of  equivalents.  Thus  the  authorities  cited  by  De¬ 
fendant  under  its  defense  of  File  Wrapper  Estoppel  have 
no  applicability  in  this  case.  See  and  Cf.  Lewis  v.  Ahco 
Mfg.  Corp,,  7  Cir.,  No.  11442  decided  Jan.  13,  1956 ;  K^th 
V.  Charles  E.  Hires  Co,,  2  Cir.,  116  P.2d  46;  Southern 
tUe  Machinery  Co,  v.  United  Hosiery  M,  Corp,,  6  Cir.J  33 
P.2d  862;  R,  Hoe  &  Co,  v.  Goss  Printing  Press  Co,,  2  Cir., 
30F.2d271. 

n.  Is  Defendant  Entitled  to  the  Benefit  of  a  Royalty  Free 
License  from  Hughes  to  the  United  States  Govemm^ent 
On  Everitt  Reissue  Patent  No,  22AS4  and  Gray  Parent 
No,  2, 140,579 f 

Defendant  has  raised  the  defense  that  it  is  entitlea  to 
the  benefit  of  a  royalty  free  license  from  the  owner  of  I  the 
patents,  Hughes  to  the  United  States  Government  on  Eve^tt 
Eeissue  Patent  No.  22,184,  and  Gray  Patent  jNo. 
1471  2,140,579.  As  of  July  12,  1938,  thirteen  claims  had 
been  allowed,  on  Everitt  Patent  No.  2445,347,  (supse- 
quently  reissued  as  Everitt  Eeissue  Patent  No.  2^1^). 
Each  claim  constituted  a  separate  invention.  See  Leeds  and 
C,  Co,  V.  Victor  Talking  Mach,  Co,,  213  U.S.  301,  53 
805.  Prior  to  the  granting  of  the  license,  the  examiner  had 
declared  an  interference  (involving  the  same  two  claims,!  Le., 
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numbers  2  and  13,  contained  in  the  license®)  between  Everitt 
and  Tbnrlow,  an  officer  of  the  United  States  Army.  This 
adjudication  held  that  these  two  of  Everitt ’s  thirteen  nlaiTna 
read  on  the  Thurlow  application.®  The  license,  therefore, 
was  limited  solely  to  the  two  claims  involved  in  the  inter¬ 
ference.  It  is  clear  that  the  Government  could  then  have 
used  Thurlow ’s  device  without  infringing  any  other  dRiTna 
of  the  Everitt  application.  Consequently,  since  the  license 
did  not  extend  to  the  other  claims,  the  Court  must  conclude 
that  Defendant,  if  operating  under  claimfi  2  and  13  (as  set 
fo^  in  footnote  8),  was  not  licensed  under  the  claims  in¬ 
volved  in  this  suit.  (See  discussion  under  T.A.B.  and  C, 
supra.)  Nor  was  Defendant,  by  virtue  of  the  license,  author¬ 
ized  to  make  use  of  the  Gray  patent.  At  the  time  the 
license  was  given.  Gray  owned  his  patent  and  the  Govern¬ 
ment  received  no  right  to  use  it  by  virtue  of  Hughes’  license. 
Again,  the  Gray  patent  claimed  a  sextant  taking  a  con¬ 
tinuous  sight  over  a  period  of  time  and  containing  means 
automatically  integrating  measurements.  The  licensed 
claims  of  Everitt  Reissue  patent  No.  22,184  (Le.,  claima 
2  and  13)  mclude  neither  of  these  elements.^® 

*  The  claims  read  as  follows: 

**A  measnzin^  iastnunent  having  a  stop  eonstitatizxs'  a  reference 
point,  a  totalising  mechanism,  and  means  operative  only  when  the  in- 
stmment  is  moved  forward  from  said  reference  point  to  a  reading  for 
driving  said  totalising  mechanism  at  a  redaction  ratio  equal  to  the 
reciprocal  of  a  predetermined  number  of  measurements  to  be  averaged.” 

”In  a  device  for  averaging  a  plurality  of  measurements,  the  ctanbina- 
tion  of  means  adjustable  in  accordance  with  each  measurement,  mechan¬ 
ism  for  successively  indicating  a  predetermined  fractional  increment 
of  said  measurement  for  each  adjustment  of  said  means,  and  an  indicator 
actuated  successively  by  said  mechanism  in  accordance  with  said  in^ 
crements  for  indicating  the  arithmetical  means  of  a  predetermined 
number  of  said  increments.** 

*It  was  in  settlement  of  the  interference  proceeding,  mentioned  above, 
that  the  license  was  granted  by  Hughes  to  the  United  States  Govern¬ 
ment. 

*  Clearly,  the  license  did  not  extend  to  Everitt  Patent  Na  2,252341.  This 
patent  recites  a  shutter  and  counter  for  releasing  the  shutter.  Neither  of 
these  elements  is  recited  in  the  original  Everitt  applieatioa. 
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1472  Defendant  cites  several  cases  for  the  proposition 
that  a  patent  owner  cannot  sell  his  rights  to  anOjther 
and  deprive  his  prior  assignees  of  the  benefit  of  the  assign¬ 
ment  by  snbseqnently  acqniring  another  allegedly  demot¬ 
ing  patent.  These  cases,  however,  relate  to  licenses  anthor- 
izing  manufacture  or  sale  of  a  machine  or  article  of  Stip¬ 
ulated  construction-  The  Court  agrees  with  the  rule  an¬ 
nounced  in  these  cases  so  far  as  it  relates  to  such  licenses. 
However,  the  Court  is  of  the  opinion  that  they  are|  not 
applicable  to  the  facts  in  the  case  at  bar.  As  set  OTjit  in 
Plaintiffs’  example,  they  would  be  applicable  in  the  ejvent 
Hughes  should  grant  the  United  States  Govemmeht  a 
license  to  make  “Type  3014  Sextant”,  under  Everitlj  Re¬ 
issue  Patent  No.  22,184  as  the  licensed  patent.  If  l^ter, 
Hughes  should  sue  the  Government,  asserting  that|  two 
additional  patents  applied,  an  estoppel  might  arise.  (i^This 
assumes,  of  course,  that  the  Government  has  been  misled 
by  the  transaction.)  Here,  however,  as  previously  sthted, 
the  license  was  granted  under  two  claims  only,  witjhout 
specifying  a  particular  licensed  article.  Cf.  United  Prii^ting 
Machinery  Co,  v.  Cross  Paper  Feeder  Co.,  D.C.  Mass.^  220 
F.  322;  Lukens  Steel  Co,  v.  American  Locomotive  (7o.,jD.C. 
NJ).  N.Y.,  99  F.  Supp.  442,  affirmed  197  F.2d  939.  i 

It  follows,  therefore,  that  Defendant  is  not  entitle  id  to 
the  benefit  of  a  royalty  free  license  from  Hughes  to  the 
United  States  Government,  since  that  license  did  not  cover 

any  of  the  claims  in  this  suit.  i 

[ 

m.  The  Statute  of  Limitations.  Was  Henry  Hughe^  and 
Sons,  Ltd.,  a  Party  to  the  Sealed  Contract? 

As  stated  by  the  Court,  supra,  before  Defendant’s  defense 
of  the  statute  of  limitations  could  be  considered,  ii  was 
necessary  to  determine  whether  or  not  Defendant  embodied 
any  invention  of  patents  owned  by  Plaintiffs,  when  manu¬ 
facturing  sextants  sold  to  the  United  States  Government, 
or  whether  Hughes  granted  a  license  under  which  Defend¬ 
ant  could  have  made  use  of  these  patents,  royalty;  free. 
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These  questions,  the  Court  has  answered.  Now  it  becomes 
essential  to  determine  whether  or  not  Henry  Hughes  & 
Sons,  Ltd.,  was  a  party  to  the  sealed  contract  of 
1473  August  21,  1936,  the  instrument  on  which  Plaintiffs 
base  their  demand,  for  if  it  were  not  a  party  thereto, 
as  Defendant  claims,  then  the  statutory  period  of  limita¬ 
tions  relating  to  the  time  within  which  an  action  on  a  sealed 
instrument  might  be  instituted  would  not  be  applicable, 
and  Plaintiffs*  rights  would  be  correspondingly  affected. 

The  introductory  clause  of  the  contract  states  that  the 
contract  is  made:  •  by  and  between  S.  Smith  &  Sons 

•  •  •  for  itself  and  its  subsidiary  Companies,  including 
Messrs.  Hughes  &  Sons  Limited  (all  hereinafter  called 
“Smith**),  Party  of  the  One  Part,  and  Bendix  Aviation 
Corporation  •  •  •  and  its  subsidiary  companies,  including 
Pioneer  Instrument  Company,  Inc.  *  *  *  (all  hereinafter 
referred  to  as  “Bendix**),  Parties  of  the  other  Part  •••.»» 

The  Court  is  of  the  opinion  that  no  plainer  language 
could  have  been  utilized  to  express  the  fact  that  Henry 
Hughes  &  Sons,  Ltd.,  was  contemplated  as  a  party  to  the 
contract.  The  contention  of  the  Defendant  that  Hughes  & 
Sons,  Ltd.,  was  not  a  party  signatory  appears  to  the  Court 
to  contradict  the  clear  language  in  the  instrument.  Sev¬ 
eral  representatives  of  S.  Smith  &  Sons,  Ltd.,  signed  the 
agreement,  and  in  the  words  of  the  contract  itself  it  was 
made  “between  S.  Smith  &  Sons  *  •  •  for  itself  and  its  sub¬ 
sidiary  Companies,  including  Messrs.  Hughes  &  Sons  Lim¬ 
ited.** 

The  qnestion  has  arisen,  however,  as  to  whether  or  not 
S.  Smith  &  Sons,  Ltd.,  had  authority  to  sign  on  behalf  of 
the  Hughes  Company.  Plaintiffs  have  presented  evidence  to 
show  that  at  all  times  during  the  life  of  the  agreement  S. 
Smith  &  Sons,  Ltd.,  held  a  majority  of  the  stock  in  the 
Hughes  Company ;  had  always  had  the  right  to  appoint  the 
majority  of  the  Hughes  board  of  directors;  and  that  al¬ 
though  these  are  separate  boards,  each  acts  within  a  broad 
confine  of  policy  laid  down  by  the  parent  board  of  Smith. 


Nor  is  evidence  lacking  that  Defendant  recognized  Hug^ies 
as  a  party  to  the  contract.  Some  examples  follow:  li  a 
stipnlation  entered  into  between  the  parties  prior  to  jthe 
trial  of  this  case,  Defendant  agreed  that  “*  *  *  it  is  nn4er- 
stood  that  the  word  “Smith’*  is  defined  to  include 
1474  the  plnral,  where  applicable,  and  to  inclnde  all  ^hb- 
sidiaries  and  successors  in  interest.”  A  letter 
introduced  from  a  representative  of  the  Bendix  subsidiary. 
Pioneer  Instrument  Company  to  Hughes,  dated  December 
4,  1936,  reading  in  part:  “It  was  with  great  pleasure  that 
I  learned  of  the  completion  of  negotiations  between  ybur 
company  and  our  organization.  I  am  looking  forward  to 
very  interesting  contact  with  you  in  the  future  on  naviga¬ 
tional  equipment  *  *  in  a  letter  dated  December  1 26, 
1944,  from  the  patent  counsel  for  the  eastern  division  of  [the 
Bendix  Aviation  Corporation  to  an  oflScer  of  the  United 
States  Army,  it  was  stated  in  part :  “The  three  Everitt  St¬ 
ents  relate  to  an  averaging  sextant  and  are  already  liceiised 
to  Bendix  Aviation  Corporation  by  virtue  of  an  agreenient 
dated  August  21, 1936  with  S.  Smith  &  Sons,  Ltd.,  •  *  •  juid 
its  subsidiary  companies,  including  Hughes  &  Sons,  ijtd., 
•  •  And  in  his  pretrial  deposition  this  same  oflScer  of 
Bendix  stated  that  Hughes  was  made  a  party  to  the  contract 
because  it  wished  to  interest  Pioneer  in  its  sextant.  The 
Court  concludes  that  S.  Smith  and  Sons,  Ltd.,  did  l^ve 
authority  to  sign  on  behalf  of  the  Hughes  Company,  j 
It  follows,  therefore,  that  Henry  Hughes  and  Sons,  Dtd., 
being  a  party  to  the  sealed  contract,  the  twelve  year  luni- 
tations  period  appUes,''  and  the  action  is  not  barred  by  the 
Statute. 

rV.  Defendant's  Fourth  and  Final  Defense 

I 

As  a  final  defense  Defendant  asserts,  that  under  cerjtain 
British  defense  regulations,  which  were  set  forth  at  tjrial, 
the  British  Government,  acting  through  its  agents,  grafted 


Footnote  5,  sopra. 
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a  release  to  the  TJnited  States  Government  of  Plaintiffs’ 
averaging  device,  with  permission  to  manufacture  and  use 
it  on  a  sextant  without  payment  of  royalties.  Bendix  was 
chosen  as  manufacturer. 

1475  Plaintiffs  argue  that  these  regulations  cannot  be 
construed  in  such  a  way  as  to  affect  the  contract  in 
suit.  Learned  and  distinguished  counsel  from  the  United 
Kingdom,  testifying  on  behalf  of  both  parties,  gave  clear 
and  scholarly  opinions  as  to  the  proper  interpretation  of 
these  regulations.  It  is  unnecessary,  however,  in  the  circum¬ 
stances  for  the  Court  to  consider  the  question,  raised  by 
the  Defendant,  as  to  th$  proper  interpretation  of  the  British 
regulations.  During  the  trial  of  the  case.  Defendant,  over 
the  objection  of  Plaintiffs,  offered  in  evidence  a  certificate 
containing  a'  series  of  letters  from  high  ranking  officers  of 
the  British  Armed  Forces  to  the  United  States  Navy.  One 
of  these  letters,  dated  August  26,  1941,  is  to  the  effect  that 
if  the  Navy'  desired  a  release  of  a  sextant,  designated  as 
Mark  IX-A,'or  any  part  thereof,  a  formal  letter  of  release 
covering  the  reservation  of  commercial  rights,  preservation 
of  secrecy  in  manufacturing,  and  so  forth,  would  be  issued 
before  any  manufacture  proceed. 

In  a  subsequent  letter,  dated  November  10,  1941,  the 
release  was  given,  the  letter  reading:  “Forwarded  here¬ 
with  is  one  set  of  drawings  for  the  automatic  averaging  at¬ 
tachment  of  the  Mark  IX-A  sextant.”  Defendant,  however, 
was  unable  to  produce  the  drawings.  It  was  Plaintiffs’ 
contention  that  since  the  drawings  were  not  produced,  the 
scope  of  the  release  could  not  be  determined,  hence  the  let¬ 
ters  were  inadmissible.  Defendant  argued  that  in  the  first 
letter  of  August  26,  1941,  in  the  first  paragraph,  there  is 
reference  to  the  “Mark  IX-A  sextant,  which  was  forwarded 
to  you  originally  on  the  31st  of  July,  and  returned  to  this 
office  on  August  18th,  and  again  sent  to  you  on  August 
20th-”  Defendant  took  the  position  that  this  was  a  refer¬ 
ence  to  an  actual  instrument,  three  months  prior  to  the 
letter  of  November  10,  1941,  and  hence,  constituted  a  far 
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better  release  than  any  set  of  drawings,  since  the  instrran^t 
was  present.  I 

Plaintiffs,  however,  pointed  ont  that  no  reqnest  ^as 
made  for  a  release  of  the  whole  sextant,  and  that  the  letter 
of  November  10, 1941,  did  not  purport  to  release  the  wh|)le 
sextant,  but  simply  purported  to  release  the  automajtic 
averaging  device.  To  this  Plaintiffs  added,  that  the  shutjter 
(Everitt  patent  No.  2,252,341)  which  was  part  of  that  s^- 
tant,  for  example,  would  not  be  part  of  the  averag^ 
1476  device  merely  because  it  was  part  of  the  sextant.! 

The  Court  considers  to  be  significant  in  connecti|on 
with  a  consideration  of  the  matter  of  the  release  and  jits 
contents,  particularly  in  regard  to  the  drawings,  the  foilbw- 
ing  request  for  admission  submitted  by  Plaintiffs  to  Defeifid- 

ant,  and  Defendant’s  answer  thereto:  ! 

i 

“There  was  no  drawing  accompanying  the  alleged  Hill 
letter  of  November  10, 1941,  showing  a  shutter  for  obscfir- 
ing  vision  through  a  sextant  after  the  last  of  a  series  of 
shots.” 

“Answer:  Admitted.  The  Hill  letter  of  November  |10, 
1941  was  sent  to  the  United  States  Navy  and  Defendant 
does  not  have  the  drawing  forwarded  therewith.  The  jie- 
fendant  obtained  from  the  British  Ministry  of  Supply  a 
copy  of  drawing  NO.  GA  50159/43000  entitled  ‘compljete 
arrangement  automatic  attachment  Sextant  IX- A.’  bearmg 
issue  date  of  July  1941,  and  alteration  dates  up  to  j  21 
August  1944.  This  drawing  shows  clock-driven  mechanism 
for  operating  a  shutter  at  the  end  of  a  predetermined 
period  of  time,  but  no  shutter  operable  after  the  last  of  a 

series  of  shots,  as  stated  in  the  request”  j 

I 

Plaintiffs  contended  that  if  a  request  had  been  made  for 
the  shutter,  the  British  would  have  denied  such  requ^t 
since  this  was  not  a  part  of  the  sextant  which  the  Govern¬ 
ment  had  improved  through  the  Eoyal  Aircraft  Establish¬ 
ment  Therefore,  Plaintiffs  argued  that  the  release  wo^d 
necessarily  have  been  limited  in  nature,  and  since  the  dr^w- 


54 


ings  whidi  defined  the  scope  of  the  release  were  not  pro- 
dnced,  it  conld  not  be  determined  jnst  what  had  been  re¬ 
leased. 

In  addition  to  the  foregoing  argument  with  respect  to  the 
effect  of  the  letter  of  August  26, 1941,  and  its  reference  to 
the  Mark  IX-A  sextant.  Defendant  makes  the  further  con¬ 
tention  that  when  the  entire  correspondence  is  considered  it 
is  manifest  that  the  “drawings,  data,  and  manufacturing 
information”'  released  by  the  letter  of  November  10, 1941, 
related  to  the  Mark  IX-A  sextant,  and  constituted  a  release 
thereof. 

The  Court,  however,  is  not  persuaded  that  the  above 
quoted  words,  as  contended  by  Defendant,  refer  to  the  sex¬ 
tant  itself.  Bather,  in  the  circumstances,  it  appears 
1477  reasonable  to  the  Court,  as  stated  during  the  course 
of  the  trial,  that  the  release  is  contained  in  the  letter 
of  November  10, 1941,  and  the  drawings  referred  to  in  that 
letter  are  an  essential  part  of  such  release.  The  Court,  after 
due  consideration,  ruled  that  the  letter  of  November  10, 
1941,  was  not  admissible  for  the  reason  that  the  drawings 
constituting,  as  above  stated,  an  essential  part  of  the  release, 
were  not  produced  and  were  not  made  a  part  of  the  record. 
The  Court  felt  then,  as  it  does  now,  that  any  evaluation  of 
the  release  referred  to  in  the  letter  without  the  drawings 
would  be  meaningless.  It  follows,  therefore,  that  Defend¬ 
ant's  fourth  defense  falls. 

One  other  question  must  be  disposed  of  at  this  point. 
Defendant,  at  the  trial,  stated  that  there  had  been  an  inter¬ 
change  of  diplomatic  correspondence  between  the  State 
Department  and  the  British  Foreign  Office  which  began  in 
December  of  1953,  as  to  the  validity  of  the  letters  of  Aug^ust 
26  and  November  10,  1941,  and  as  to  whether  or  not  they 
were  effective  as  an  agreement  between  the  two  govern¬ 
ments.  Defendant  contended  that  if  they  were  so  effective, 
it  would  clearly  be  a  question  of  a  political  nature.  Defend¬ 
ant  argued  further,  that  there  is  a  continuing  diplomatic 
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controversy  on  the  subject  between  the  government  ofj  the 
United  States  and  Great  Britain,  and  that  the  validity  of 
the  release,  therefore,  is  a  matter  for  political  rather  jhan 
judicial  determination-  i 

Defendant,  in  support  of  its  contention,  relies  on  the  Ijase 
oi  Z  <&  F  Assets  Realization  Corporation  v.  JRiM,  72  App* 
D.C.  234, 114  F.2d  464,  aflSrmed,  311  U.S.  470,  85  UBd.  |288. 
In  that  case  a  Mixed  Claims  Commission,  consisting  of 
American  and  German  members,  was  set  up  pursuant  tp  an 
agreement  between  this  country  and  Germany,  the  agree¬ 
ment  empowering  the  Commission  to  hold  hearings  an|d  to 
determine  the  amount  to  be  paid  by  Germany  in  satisfaction 
of  Germany’s  financial  obligations  under  two  treaties 
1478  previously  made  between  the  two  countries.  Sulbse- 
quently  awards  were  made  and  certified  by  the  Secre¬ 
tary  of  State  to  the  Secretary  of  the  Treasury  pursuant  to 
the  War  Claims  Act  of  1928.  A  declaratory  judgment  |was 
then  sought  by  the  petitioner  to  declare  the  awards  null  I  and 
void  and  to  enjoin  the  Secretary  of  State  from  certif^g 
the  awards  and  the  Secretary  of  the  Treasury  from  pacing 
them.  The  Supreme  Court,  in  its  determination,  held  that 
the  validity  of  the  awards  was  political  in  nature,  and|  not 
an  appropriate  question  for  judicial  determination. 

This  Court  is  of  the  opinion  that  the  facts  as  set  forth  in 
the  case  above,  are  clearly  distinguishable  from  thosje  in 
the  instant  case.  Here,  no  international  commission  has  ^)een 
set  up  to  determine  the  rights  of  these  parties,  nor  j  are 
Plaintiffs  challenging  an  award  made  by  any  such  bbdy, 
and  in  doing  so,  questioning  the  acts  of  the  Secretarj^  of 
State  or  the  Secretary  of  the  Treasury.  i 

At  one  point  in  Ms  Concurring  Opinion,  Mr.  Juiitice 

Black  said :  I 

I 

“Nowhere  in  the  Act  is  there  any  language  wMch  either 
expressly  or  by  fair  implication  indicates  a  purpose  of  Con¬ 
gress  to  permit  some  claimants  to  resort  to  the  Courts— as 
petitioners  here  have  done — to  determine  the  propriety  of 
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aweirds  by  the  Mixed  Claims  Commission  to  other  claim- 
ants.^’ 

And  earlier,  in  the  Opinion  of  the  Conrt  it  was  stated : 

‘‘Petitioners  mnst  claim  solely  by  virtue  of  their  interest 
in  the  fund  created  by  the  statute  and  xmder  its  terms  they 
are  not  entitled  to  complain  of  payments  out  of  that  fund 
of  awards  which  the  Secretary  of  State  has  certified.’’ 

In  the  present  case,  there  is  no  Act  of  Congress  directing 
what  shall  be  done  under  facts  similar  to  those  in  this  action, 
and  Plaintiffs  are  not  dependent  for  the  enforcement  of 
their  claims  on  the  awards  of  any  international  commission, 
or  the  payment  of  such  award  out  of  a  fund  set  up  by  Act 
of  Congress.  Plaintiffs’  claims  in  this  action  are  based 
on  a  contract  under  seal  between  themselves 
1479  and  Defendant.  While  the  Court  recognizes  that  the 
Executive  Department  has  jurisdiction  in  purely 
political  matters,  the  Court  is  also  aware  that  when  private 
property  rights  are  in  issue  the  Courts  rather  than  the  Exec¬ 
utive  Department  have  jurisdiction.  As  was  stated  by  the 
Court  in  Banco  de  Espana  v.  Federal  Reserve  Bank,  2  Cir., 
114  F.2d  438: 

“The  Courts  will  leave  for  the  Executive  the  determi¬ 
nation  of  all  ‘political’  issues;  in  the  international  field 
this  means  such  matters  as  the  recognition  of  new  govern¬ 
ments  or  the  making  of  treaties,  not  the  direct  determina¬ 
tion  of  questions  of  property.” 

Citing  for  comparison.  Doe  ex  dem  Clark  v.  Braden,  16 
How.  635, 57  U.S.  635, 14  L.Ed.  1090  ;Z  c&F  Assets  Realiza¬ 
tion  Corp.  V.  BvU,  72  App.  D.C.  234,  114  F.2d  464;  Field, 
The  Doctrine  of  Political  Questions  in  the  Federal  Courts, 
8  Minn.  L.  Rev.  485 ;  Jaffe,  Judicial  Aspects  of  Foreign  Re¬ 
lations  (1933)  pp.  8-78.“  And  in  Sullivan  v.  Stale  of  Sao 

For  a  further  general  treatment  of  the  problem  of  political  questions, 

cf.  also:  Verrnilya-Brovm  Co.  v.  Connell,  335  U.S.  377,  93  L.Ed  76,  reh. 

336  n.S.  928,  93  L.Ed  1089;  Chieago  &  S.  AtrUnea  Y.  Waterman 
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Paido,  2  Cir^  122  F^d  355,  the  Court  held  that:  j 

“The  adjudication  of  present  rights  to  property  within 
a  court’s  jurisdiction  is,  however,  a  purely  judicial  jfunc- 
tion,  which  no  Executive  department  of  the  Government  is 
constitutionally  or  practically  equipped  to  dicharge. 

I 

Under  the  circumstances  of  the  instant  case  it  is  the 
Court’s  conclusion  that  private  property  rights  alone 
involved,  and,  consequently  that  the  Court  has  jurisdiction 
over  the  controversy. 

1480 

Conclusion 


The  Court  concludes,  therefore,  that  Defendant,  iiji  the 
manufacture  of  the  Bendix  sextant  for  the  United  States 
Government,  embodied  inventions  covered  by  patents  in 
suit  owned  by  Plaintiffs,  and  that  Defendant  is  liable  to 
Plaintiffs  under  the  sealed  contract  of  August  21, 193^,  for 
royalties  due  under  the  terms  of  that  agreement. 

Counsel  for  Plaintiffs  will  prepare  appropriate  fin<kings 
of  fact,  conclusions  of  law  and  order.  I 

I 

(signed)  Charles  F.  McLaughjlin 

Judge 

February  17, 1956 
1481 

Flnchxigs  of  Fact  cind  Conchttioos  of  Low 

This  is  a  suit  grounded  on  a  contract  undei^  seal 
The  Complaint  was  filed  April  16,  1952  and  Defendant’s 

- _i - - 

5.  S.  Corp.,  333  U.S.  103,  92  L.Ed  568;  US.  ▼.  Calif omia,  332  lt.S.  19, 
91  L.Ed  1889,  reh-den.,  332  U.S.  787,  92  L.Ed  370,  opinion  scppleinented 
332  U.S.  804,  92  L.Ed  382;  Clark  v.  AZfcn,  331  U.S.  603,  91  L.e4  1683; 
United  Pvhlic  Workers  v.  Miteketl,  330  U.S.  75,  91  L.Ed.  764;  E'ai  Parte 
Sawyer,  124  U.S.  200,  31  L.Ed  402;  SeviUa  v.  Elizalde,  72  Appi  D.  C. 
108, 112  F.2d  29;  Burlingkam  v.  United  States,  8  Cir.,  34  F.2d 


^  See  also  3  Willooshby,  Constitutional  Law,  2nd  Ed.,  Chap.  73,  pa|^  1336 
under  political  questions,  where  it  is  said:  "Courts  will  exercise  jqrisdie- 
tion  where  property  rights  are  involved.'*  I 
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original  Answer  was  filed  July  8,  1852.  On  January  8, 1954 
Plaintiffs  brought  a  motion  for  summary  judgment,  and  in 
March  1954  Defendant  for  the  first  time  asked  for  leave  to 
file  an  amended  answer.  Later  Plaintiffs  withdrew  their 
motion  for  summary  judgment  without  prejudice.  The 
case  came  on  for  trial  on  October  4,  1955  and  after  twelve 
days  of  taking  testimony  the  trial  ended  on  October  19, 1955. 
During  the  trial,  the  experts  for  the  parties  made  numerous 
demonstrations  of  models  as  well  as  demonstrations  of  the 
sextants  themselves  whereby  the  Court  was  fully  informed 
as  to  the  construction  and  mode  of  operation  of  the  devices 
in  issue.  After  the  trial  there  were  extensive  and 
1482  detailed  briefs  on  behalf  of  both  Plaintiffs  and  De¬ 
fendant.  On  February  17,  1956  the  Court  filed  an 
opinion  and  the  statements  of  fact  and  law  found  therein 
are  incorporated  by  reference  into  these  findings  of  fact 
and  conclusions  of  law  in  supplement  thereof. 

Upon  consideration  of  the  evidence  adduced  at  the  trial, 
the  Court  being  fully  advised  in  the  premises,  the  Court 
does  hereby  state  the  following  findings  of  fact  and  con¬ 
clusions  of  law: 

Futdinqs  op  Fact 
I.  General  Findings 

I-L  Plaintiffs  S.  Smith  &  Sons  (England)  Ltd.,  Henry 
Hughes  &  Son,  Ltd.  and  Kelvin  and  Hughes.  Ltd.,  are  cor¬ 
porations  duly  organized  and  existing  by  virtue  of  the 
laws  of  England.  Plaintiff  Smiths  America  Corporation  is 
a  corporation  duly  organized  and  existing  by  virtue  of  the 
laws  of  Maryland.  By  assignment  of  S.  Smith  &  Sons  (Eng¬ 
land)  Ltd.  and  Henry  Hughes  &  Son  Ltd.  and  agreement 
of  the  Plaintiffs  among  themselves,  the  recovery  resulting 
from  this  suit  is  to  be  paid  to  Plaintiff  Smiths  America 
Corporation. 

1-2.  Defendant  Bendix  Aviation  Corp.  is  a  corporation 
duly  organized  and  existing  by  virtue  of  the  laws  of  Dela- 


I 
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ware  and  has  a  regular  and  established  place  of  business  in 
the  District  of  Columbia.  j 

i 

1-3.  On  or  about  August  21,  1936,  Plainti^  S. 
1483  Smith  &  Sons  (England)  Ltd.,  formerly  S.  Smijli  & 
Sons  (Motor  Accessories)  Ltd.,  on  behalf  of  itself 
and  its  subsidiaries  including  Henry  Hughes  &  Son,  Ltd.  en¬ 
tered  into  a  contract  with  Defendant  and  its  subsidiaries 
including  Pioneer  Instrument  Co.,  Inc.,  Bendix  Marine 
Products  Co.,  Lie.,  and  Julian  P.  Friez  and  Sons,  Inc.,  wliich 
is  set  out  in  Plaintiffs’  Exhibit  A.  This  contract  was  under 
seaL  A  supplemental  contract  dated  June  7,  1940  (Plain¬ 
tiffs’  Exhibit  A  A)  was  also  executed  under  seal  I 


1-4.  Over  the  period  from  1943  to  August  1945  Defen<Jant 
manufactured  and  sold  Type  3014  averaging  sextant^  in 
large  quantities  to  the  United  States  Government.  TJjiese 
sextants  were  “instruments”  within  the  meaning  of  the 
1936  agreement.  | 


1-5.  Royalties  at  the  rate  of  accrued  under  the  ^n- 
tract  by  virtue  of  Defendant’s  manufacture  and  sale  of  ^d 
sextants  to  the  U.S.  Government,  as  follows :  Septembeir  1, 

1943,  $47,639.68 ;  March  1,  1944,  $177J.90.69 ;  September  1, 

1944,  $202,799.42 ;  March  1, 1945,  $224,350.44 ;  and  Septeniber 
1, 1945,  $169,277.16.  Plaintiffs  claim  these  sums  plus  stjatu- 
tory  interest  from  the  respective  dates  mentioned.  {The 
above  figures  are  taken  from  the  disclosure  of  manufac^re 
furnished  by  Defendant  to  the  Court  which  information  ^s 
matter  within  the  peculiar  knowledge  of  Defendant. 

1-6.  The  U.S.  patents  in  suit  throughout  the  entire  pe^od 
that  Defendant  was  manufacturing  and  selling  said  Type 
3014  sextants  were  owned  by  Henry  Hughes  &  Son,  Ltd.,  ^d 
therefore  by  the  party  “SMITH”  as  the  term  is  qsed 
1484  in  the  1936  sealed  contract.  These  patents  are :  Qjray 
2J.40,579;  Everitt  2,252,341  and  Everitt  RE-22,|.84. 

1-7.  Plaintiffs  did  not  know  of  any  substantial  manujtac- 
ture  of  the  sextants  in  suit  by  Defendant  until  Plainljiffs 


I 
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received  Defendant’s  letter  of  July  22, 1947.  There  prompt¬ 
ly  followed  a  joint  effort  by  Smiths  and  Bendix  to  fix  ^e 
responsibility  for  the  use  of  the  inventions  in  suit;  and 
Plaintiffs  deferred  the  filing  of  this  suit  by  reason  of  that 
joint  effort  to  fix  the  responsibility  which  continued  xmtil 
late  1950  or  early  195L 

1485  n.  Statute  of  Limitations — 

Contract  Under  Seal 

II-L  It  is  admitted  that  the  contract  of  August  21, 1936 
(Plaintiffs’  Exhibit  A)  is  under  seaL 

n-2.  During  the  negotiations  leading  to  the  agreement 
of  August  21, 1936,  as  well  as  during  the  practical  working 
under  the  agreement  subsequent  to  the  signing  thereof,  it 
was  the  consistent  construction  placed  on  the  agreement  by 
all  concerned  that  the  party  ** SMITH”  as  the  term  is  used 
in  the  contract,  was  intended  to  and  did  include  Henry 
Hughes  &  Son,  Ltd.,  as  to  everything  included  in  the  con¬ 
tract. 

n-3.  From  at  least  the  early  part  of  1943  prior  to  the 
first  manufacture  by  Defendant  of  the  sextants  in  suit  and 
until  the  termination  of  the  contract  of  August  21, 1936,  the 
parties  to  the  contract  considered  that  the  patents  in  suit 
were  included  in  the  said  sealed  agreement  of  August  21, 
1936. 

n-4.  There  were  no  contracts  or  agreements  between 
Plaintiffs  (or  any  of  them)  and  Defendant  other  than  the 
sealed  contracts  of  August  21,  1936  and  June  7,  1940. 

n-5.  Each  party  to  the  contract  of  August  21,  1936, 
took  care  of  all  formalities,  in  connection  with  the  making 
of  the  contract  effective,  expected  of  it. 

n-6.  The  Board  of  Directors  of  Henry  Hughes  &  Son, 
Ltd.,  formally  approved  the  contract  of  August  21,  1936, 
on  November  12,  1936. 
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1486  TIT.  Marking  j 

III-l.  Paragraph  9  of  the  contract  in  snit  provides : 

“Each  of  the  parties  will,  in  accordance  with  laws  exist¬ 
ing  in  the  licensed  territories,  mark  each  device  with  jthe 
proper  licensed  patent  numbers  •  •  • » >  | 

Defendant  over  a  prolonged  period  of  time  intentionaiUy 
marked  its  Type  3014  sextants  as  follows:  ! 

I 

“Manufactured  under  one  or  more  of  the  following  liat- 
ents  1,555,994,  1,674,550,  2^40,579,  2,145,347,  2,252,341.^’ 

This  marking  started  with  the  first  sextants  sold  to  |^e 
U.S.  Government,  and  was  applied  in  an  effort  to  comjply 
with  the  patent  marking  statute.  All  non-govemement  ^x- 
tants  including  those  listed  on  Exhibit  B  were  so  mart^ed. 

III-2.  The  marking  on  the  non-govemment  sextants  con¬ 
tinued  at  least  as  late  as  October  1946.  By  June  20,  1$45 
the  first  two  patents  had  expired,  so  that  between  June  1^45 
and  October  1946,  during  which  period  at  least  sixty-eijght 
sextants  were  sold  with  patent  markings  thereon,  the  <^nly 
patents  marked  on  the  nameplate  that  were  still  alive  w[ere 
owned  by  Plaintiffs.  j 

I 

in-3.  Defendant  conducted  an  investigation  and  analy¬ 
sis  prior  to  placing  the  patent  numbers  on  its  instrumehts, 
and  Defendant's  patent  attorney  Cerstvik  who  directed  that 
the  sextants  be  marked,  believed  at  the  time  that  he  applied 
the  marking  that  the  marked  patents  (including  the  three 
owned  by  Plaintiffs)  did  cover  Defendant’s  sextants.  The 
term  “one  or  more”  was  a  standard  form  use4  by 

1487  Defendant  and  was  selected  merely  to  permit  id^ti- 
cal  nameplates  to  be  used  on  modified  forms  ofj  in¬ 
struments.  There  has  been  no  testimony  in  the  present 
case  that  the  sextants  in  suit  were  such  “modified  instru¬ 
ments.”  Defendant  regarded  that  its  sextants  embo<tied 
the  inventions  of  said  patents  over  the  period  starting  eirly 
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in  1943  and  extending  at  least  until  March  1954.  The  non¬ 
government  sextants  listed  on  Plaintiffs’  Exhibit  B  and  all 
those  sold  to  the  U.S.  Government  were  identical  in  con¬ 
struction  and  operation. 

1488  IV.  Defendant's  Sextants  Embodied  the  Inventions 

of  Gray  U.S.  Patent  No.  2^40,579 

IV-1.  Harold  E.  Gray,  the  inventor  named  in  XJ.S.  Patent 
No.  2440,579,  is  regarded  as  one  of  the  pioneers  in  aircraft 
celestial  navigation.  He  is  now  Executive  Vice  President 
of  Pan  American  World  Airways. 

IV-2.  Prior  to  Gray’s  invention,  navigators  in  this  coun¬ 
try,  including  Gray,  who  wished  to  average  a  series  of  read 
ings  of  a  sextant,  would  employ  a  separate  sight  averaging 
system.  This  involved  taking  a  series  of  separate  sights  or 
shots.  For  each  shot,  a  conventional  bubble  sextant  was 
manually  raised  to  the  eye  and  adjusted  to  effect  coinci¬ 
dence  between  the  bubble  and  the  celestial  body,  and  the 
sextant  was  then  lowered  from  the  eye  while  the  navigator 
recorded  the  reading.  Affter  a  predetermined  number  of 
readings  had  been  recorded,  the  navigator  averaged  them 
arithmetically.  This  separate  sight  averaging  system  was 
both  slow  and  relatively  inaccurate. 

IV-3.  Gray’s  conception  solved  the  problems  imposed  by 
the  separate  sight  averaging  systems.  He  demonstrated  an 
actual  sextant  device  in  1937  that  enabled  him  to  get  a 
three-star  fix  about  twice  as  fast  as  anybody  else  could 
and  obtain  more  assurance  of  the  reading  being  accurate. 
He  later  applied  for  a  patent  on  the  said  sextant  device  on 
August  17,  1937. 

17-4.  Gray’s  patent  was  first  to  teach  an  octant  or  sex¬ 
tant  capable  of  taking  a  continuous  sight  in  combination 
with  an  automatic  integrating  device  which  will  oper- 

1489  ate  over  a  period  of  time  without  interfering  with 
the  continuous  sight  and  which  is  operatively  con- 
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nected  to  the  control  knob  of  the  octant  preferably  thron^h 
gears.  Gray’s  patent  teaches  that  both  the  octant  itself  ai^d 
the  antomatic  inte^ating  device  may  assume  many  diffejr- 
ent  forms,  and  that  it  is  the  combination  or  working  together 
of  these  two  elements  that  constitutes  the  invention  ar  d 
not  the  specific  details  of  either.  Defendant’s  sextant  hits 
the  same  combination  described  in  the  first  sentence  of 
this  finding. 

IV-5.  The  example  of  Gray’s  invention  as  shown  in  his 
drawings,  and  the  Bendix  sextant,  have  the  foUowinjg 
structural  and  operational  similarities :  both  have  an  octaht 
(sextant)  for  continuous  sighting;  both  have  an  automatic 
averaging  device;  both  have  a  control  knob  geared  to  tne 
averaging  device;  both  averaging  devices  employ  a  clock¬ 
work  drive ;  in  both  averaging  devices  the  clockwork  drives 
a  disc;  in  both  averaging  devices  there  is  a  second  di^c 
driven  forward  by  the  first  one  to  an  extent  depending  o^ 
movement  of  the  control  knob  of  the  sextant ;  both  averag¬ 
ing  devices  have  an  indicator  or  register  coupled  to  t^e 
second  disc  on  which  the  average  altitude  reading  appearsl ; 
and  both  average  above  a  baseline.  While  there  are  somje 
differences  in  the  construction  and  arrangement  of  indivi(^- 
ual  parts,  these  differences  are  not  of  any  consequenc^, 
especially  from  the  standpoint  of  overall  operation,  and 
do  not  constitute  any  substantial  difference  between  thb 

Bendix  sextant  and  the  Gray  patent.  j 

_  1 

IV-6.  The  clockwork  drive,  the  two  discs  and  the  in¬ 
dicator  or  register  of  Defendant’s  sextant  constitute 
1490  an  “automatic  integrating”  device  as  the  term  ib 
used  in  Gray’s  patent  and  as  the  term  was  general!^ 
understood  by  engineers  at  the  time  Gray  filed  his  paten|t 
application.  Automatic  integrating  devices  per  se  are  very 
old  in  various  arts  and  the  integrating  device  actually  use^ 
by  Bendix  had  for  years  prior  to  the  Gray  patent  applica¬ 
tion  been  known  as  a  substitute  for  the  one  specificall;^ 
shown  by  Gray,  as  an  example,  in  his  drawings.  ! 
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IV-7,  Gray’s  patent  makes  actual  reference  to  the  fluid 
metering  art  as  one  source  of  possible  integrating  devices 
suitable  for  use  as  one  element  of  his  inventive  combination. 
The  type  of  integrating  device  utilized  in  the  Bendix  Type 
3014  sextant  was  well  known  in  the  said  fluid  metering  art 
when  the  Gray  patent  application  was  filed,  and  Gray’s  pat¬ 
ent  contemplates  that  such  an  integrating  device  may  be 
used  in  the  Gray  patented  combination. 

IV-S.  Defendant’s  sextant  utilizes  the  combination  of 
parts  disclosed  and  claimed  in  claims  8,  9  and  12  of  the 
Gray  patent  For  each  element  of  each  of  said  claims  there 
is  in  Defendant’s  sextant  a  similar  element  which  performs 
the  same  function  in  the  same  way  to  accomplish  the  same 
result  as  the  corresponding  element  shown  and  described 
in  the  Gray  patent,  and  the  combinations  of  elements  of 
Bendix  and  Gray  are  the  same  and  operate  in  the  same  way 
to  accomplish  the  same  result 

IV-9.  The  Bendix  Type  3014  sextant  includes  elements 
and  a  combination  of  such  elements  which  correspond 

1491  directly  to  claims  8, 9  and  12  of  Gray  patent  2,140,579 
when  the  words  of  those  claims  are  given  their  fair 

and  ordinary  engineering  meaning,  as  well  as  when  the 
claims  are  read  in  light  of  the  Gray  specification. 

IV- IO.  The  three  Le  Petit  French  patents,  offered  in  evi¬ 
dence  by  Defendant,  do  not  disclose  a  sextant  with  an 
averaging  device  and  differ  widely  in  construction  and 
mode  of  operation  from  the  Gray  patent  as  well  as  from 
Defendant’s  Type  3014  sextants. 

1492  V.  Defendant's  Sextants  Embodied  the  Inventions 

of  Everitt  UJS,  Patent  No.  2^52^41 

V- 1.  Defendant’s  sextants  utilize  the  combination  of  parts 
disclosed  and  claimed  in  claims  9  and  12  of  Everitt  intent 
2,252,341.  For  each  element  of  each  of  said  claims  there  is 
in  Defendant’s  sextant  a  similar  element  which  performs 


the  same  fxmction  in  the  same  way  to  accomplish  the  sanie 
result,  and  the  combinations  of  Everitt  (Finding  V-2  b^- 
low)  and  of  Defendant  (Finding  V-3  below)  are  the  same 
and  operate  in  the  same  way  to  accomplish  the  same  resnljt. 

V-2.  This  patent  was  first  to  teach  that  it  is  desirable  ^ 
locate  a  shatter  normally  outside  the  line  of  sight  of  ja 
sextant,  in  combination  with  a  counter  which,  at  the  enjd 
of  a  predetermined  number  of  shots  or  measurements,  r^ 
leases  the  said  shutter  and  enables  it  to  be  moved  into  the 
line  of  vision  by  means  of  a  spring  which  is  provided.  Thfs 
advises  the  pilot  or  navigator  that  the  sextant  has  complet€|d 
its  computation  whereby  the  register  now  shows  the  aver¬ 
age  altitude  desired.  A  lever  is  provided  which  may  be 
operated  to  reset  the  shutter  outside  the  line  of  vision  ^o 
that  a  new  series  of  measurements  may  be  taken. 

V-3.  Defendant’s  sextant  includes  means  which  samples 
(measures)  the  altitude  of  the  celestial  body  sixty  timejs. 
There  is  a  register  on  the  sextant  on  which  appears  the 
averaged  altitude  of  the  sixty  samplings.  A  shutter  ^ 
normally  held  outside  the  line  of  vision  by  a  spring. 
1493  A  Geneva  wheel  which  functions  as  a  counter  counts 
the  samplings,  and  when  the  last  sampling  has  been 
taken  it  releases  the  shutter  so  that  the  shutter  is  moved 
into  the  line  of  vision  by  a  spring.  When  the  winding 
key  on  the  Bendix  sextant  is  turned  to  rewind  the  clopk 
spring,  it  resets  the  shutter  outside  the  line  of  vision  feo 
that  a  new  series  of  measurements  may  be  taken.  | 


V-4.  Defendant’s  device  includes  elements  and  a  comlj)i- 
nation  of  elements  which  correspond  directly  to  claimsi  9 
and  12  of  Everitt  U.S.  patent  No.  2,252,341  when  the  words 
of  the  said  claims  are  given  their  fair  and  ordinary  en^- 
neering  meaning,  as  well  as  when  the  claims  are  read  jin 
light  of  the  Everitt  specification.  j 

V-5.  Everitt ’s  prior  patent  EE-22484,  as  well  as  the  pr^or 
art  patents  of  record,  did  not  show  either  a  shutter  or  meahs 

i 


for  coTintiiig  a  predetermined  mimber  of  shots  or  measure¬ 
ments  of  the  sextant  and  releasing  the  shutter  after  the 
last  shot. 

V- 6.  In  both  the  Everitt  patent  2,252,341  and  the  Bendix 
sextant,  the  addition  of  the  shutter  is  an  improvement.  It 
is  not  necessary  to  include  the  shutter  in  order  for  the  re¬ 
maining  parts,  of  Everitt  2,252,341  and/or  of  the  Bendix 
sextant,  to  function,  or  to  indicate  the  average  altitude  at 
the  end  of  a  predetermined  number  of  shots. 

1494  YL  Defendants  Sextants  Embodied  the  Inventions 
of  Claims  1  and  14  of  Everitt  UJ3,  Patent 
RE-22^84 

VI- 1.  The  application  for  this  patent  was  filed  in  Great 
Britain  on  August  18,  1936  and  in  the  United  States  on 
August  2,  1937.  These  were  the  first  applications  ever  to 
be  filed  on  a  sextant  having  an  averaging  device  thereon. 

VI-2.  Everitt  BE-22,184  is  not  concerned  with  and  does 
not  show  the  concepts  of  Gray  (i.e.,  continuous  sight  plus 
automatic  averaging),  nor  those  of  Everitt  U.S.  Patent  No. 
2,252,341  (Le.,  counting  device  plus  shutter). 

VI-3.  Everitt  EE-22,184  teaches  a  sextant  having  a 
micrometer  screw  and  a  totalizing  counting  mechanism 
driven  from  the  micrometer  screw  adjustment  in  inverse 
ratio  to  a  predetermined  number  of  readings  to  be  averaged 
whereby  the  counting  mechanism  indicates  directly  the 
average  value  of  the  readings  after  a  predetermined  num¬ 
ber  of  readings  has  been  made.  The  micrometer  screw 
adjustment  ** drives”  the  totalizing  counting  mechanism, 
that  is,  it  controls  it. 

VI-4.  Defendant’s  Tyi)e  3014  sextants  embody  the  same 
parts  and  arrangement  described  in  the  immediately  pre¬ 
ceding  finding  in  connection  with  Everitt  BE-22,184.  This 
combination  is  defined  in  claim  1  of  BE-22,184;  and  both 
the  Bendix  sextant  and  the  Everitt  patent  have  substantial- 
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ly  similar  combinations  of  parts,  so  far  as  the  spi4t 

1495  and  scope  of  claim  1  is  concerned.  The  Bendix  se3^- 
tant  combination  has  the  same  mode  of  operation 

that  recited  in  Everitt  reissne  claim  1  and  prodnces  similair 
resnlts,  although  the  Bendix  sextant  performs  addition^ 
results  and  has  improved  performance  as  well  as  greater 
speed  and  accuracy  due  to  the  presence  of  the  inventioils 
of  Gray  and  of  Everitt  2,252,341  which  are  present  in  the 
Bendix  sextant  but  not  in  Everitt  BE  22484.  | 

VI-5.  Defendant’s  Type  3014  sextants  embody  the  com¬ 
bination  of  elements,  the  mode  of  operation  and  the  resulis 
described  in  claim  14  of  Everitt  BE-22484.  Said  claim 
reads  squarely  on  Defendant’s  sextant.  j 

VI-6.  In  Defendant’s  sextants  the  micrometer  screw  a<k- 
justment  “drives”  the  totalizing  counting  mechanism  with¬ 
in  the  meaning  of  the  word  “drives”  as  used  in  claim  1  df 
Everitt  EE-22,184;  and  Defendant’s  sextants  inclu<ie 
“mechanism  connecting  said  fine  adjustment  means  (con¬ 
trol  knob)  and  said  register  for  transmitting  movement  df 
said  fine  adjustment  means  •  •  •  to  said  register  to  give  !a 
numerical  average  of  the  measurements  taken  •  •  •’’as 

recited  in  claim  14.  I 

i 

1496  VU.  Defendant's  Third  Defense  \ 

I 

ViI-1.  On  August  2,  1937,  Philip  Francis  Everijtt 
filed  a  United  States  patent  application  Serial  No.  157,048 
for:  “Calculating  Mechanism  for  Measuring  Instruments^” 
In  the  course  of  prosecution  before  the  U.S.  Patent  Officje, 
the  said  Everitt  application  Serial  No.  157,048  became 
involved  in  an  interference  No.  75,156  with  patent  applied 
tion  Serial  No.  157463  of  one  Thomas  L.  Thurlow.  ! 

I 

I 

Vii-2.  Interference  No.  75,156,  between  the  aforemen¬ 
tioned  Everitt  and  Thurlow  U.S.  applications,  was  de¬ 
clared  on  December  15,  1937,  and  the  counts  of  the  safd 
interference  corresponded  to  Everitt  application  claiihs 
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2  and  13  only.  As  of  the  date  the  said  interference  was 
declared,  Everitt  application  Serial  No.  157,048  had  a  total 
of  thirteen  claims  allowed  therein,  bnt  the  interference  did 
not  inclnde,  as  counts  thereof,  any  Everitt  claims  other 
than  Everitt  claims  2  and  13. 

VlI-3.  The  two  claims  which  comprise  the  counts  of 
Interference  No.  75,156  relate  to  devices  for  averaging  a 
plurality  of  measurements.  Neither  of  the  two  interference 
counts  recited  a  sextant,  much  less  one  for  taking  a  con¬ 
tinuous  sight  over  a  prolonged  period  of  time,  alone  or  in 
combination  with  means  for  automatically  integrating 
measurements  over  said  period  of  time ;  nor  did  either  of 
the  two  interference  counts  include  a  shutter  element,  alone 
or  in  combination  with  a  counter  element  for  releasing  the 
said  shutter  element 

1497  VII-4.  The  two  interference  counts  (which  ulti¬ 
mately  were  recited  in  the  Everitt-Govemment  li¬ 
cense,  Defendant’s  Exhibit  37)  relate  to  inventions  that  are 
separate  and  distinct  from  those  embodied  in  any  of  the 
claims  here  in  suit. 

Vll-5.  On  July  12,  1938,  pursuant  to  a  proposed  settle¬ 
ment  of  Interference  No.  75,156,  Philip  Francis  Everitt 
granted  the  United  States  Government  a  non-exclusive 
license  (Defendant’s  Exhibit  37)  to  make  or  have  made  for 
it,  to  use,  maintain  and  repair  devices  embodying  the  in¬ 
vention  covered  by  the  two  counts  of  Interference  No. 
75,156.  The  non-exclusive  license  so  granted  to  the  United 
States  Government  by  Everitt  was  limited  solely  to  the 
two  claims  involved  in  the  interference. 

Vll-6.  The  United  States  Government,  pursuant  the 
Everitt  license,  dated  July  12,  1938,  could  have  manufac¬ 
tured  devices  embodying  the  subject  matter  of  the  licensed 
interference  counts  without  using  the  separate  and  distinct 
inventions  set  forth  in  the  eleven  non-licensed  claims  then 


allowed  in  Everitt  application  Serial  No.  157,048,  and  also 
witliont  nsing  the  inventions  now  claimed  in  Gray  2,140,5?[9 
and  Everitt  2,252,341.  j 

Vll-7.  At  the  time  Everitt  granted  his  license  to  the  TJ.^. 
Government,  Harold  E.  Gray  owned  the  entire  right,  titlfe, 
and  interest  to  his  U.S.  application  Serial  No.  160447  whi(Jh 
issned  on  December  20,  1938  as  U.S.  Patent  No.  24-40,57^, 
and  the  United  States  Government  did  not  expect  to  receive 
and  did  not  receive  rights  under  the  said  Gray  appii- 
1498  cation  or  patent  by  virtue  of  the  Everitt  license,  i 

Vll-8.  On  July  27,  1938,  the  Examiner  of  Interfer¬ 
ences  decided  Interference  No.  75456  in  favor  of  Philjlp 
Francis  Everitt,  and  Everitt  application  Serial  No.  157,048, 
thereafter,  on  January  31,  1939,  issned  as  Everitt  Pateht 
No.  2,145,347.  The  said  issned  patent  included  patent 
claims  2  and  13,  corresponding  to  the  counts  of  Interferen^ 
No.  75456.  j 

Vll-9.  Everitt  Patent  No.  2,145,347  was  reissued  on  Sej)- 
tember  29,  1942  as  Reissue  Patent  No.  BE-22,184.  Ifo 
claims  of  the  said  reissue  patent  corresiwnding  to,  or  siija- 
ilar  to,  licensed  patent  claims  2  and  13  in  original  Everi|tt 

Patent  No.  2,145,347  are  being  urged  in  the  present  su^t. 

I 

Vil-10.  There  is  no  evidence  that  the  United  States  Gov¬ 
ernment  ever  relied  on  the  Everitt  license  granted  July  lj2, 
1938  to  justify  Defendant’s  manufacture  of  the  sextanjts 
involved  in  the  instant  suit ;  likewise,  there  is  no  evidenjce 
that  Defendant  ever  relied,  prior  to  the  filing  of  Defend¬ 
ant’s  answer  in  the  case  at  bar,  on  the  said  Everitt-G<w- 
emment  license  to  justify  its  manufacture. 

V 11-11.  Defendant’s  sextants  in  suit  do  not  embody  tie 
inventions  of  the  two  claims,  or  either  of  them,  recited  in 
said  license  dated  July  12,  1938  (Defendant’s  Exhibit  37). 


1499 


Vm.  Defendant's  ** Fourth  Defense** 


This  Court  has  ruled  that  the  Hill  letter  of  Novem¬ 
ber  10,  1941  is  inadmissible  in  the  evidence  (and  that  the 
Fourth  Defense,  therefore,  must  fail),  and  the  following 
findings  are  intended  to  show  the  background  facts  leading 
to  the  Courtis  ruling: 

Vlll-1.  Prior  to  February  1941,  an  agency  of  the  British 
Government  known  as  the  Boyal  Aircraft  Establishment 
designed  at  least  part  of  an  automatic  averaging  attach¬ 
ment,  whidbi  attachment  was  incorporated  in  a  sextant 
manufactured  by  Plaintiff  Henry  Hughes  &  Son,  Ltd^ 
which  sextant  included  other  features  not  developed  at  the 
Boyal  Aircraft  Establishment  At  the  specific  request  of 
the  United  States  Military  Attache  in  London,  the  United 
Kingdom  Government  sent  an  example  of  the  said  sextant, 
designated  as  a  Mark  TXA  sextant,  to  the  United  States. 

V 111-2.  A.  sextant  so  sent  to  the  United  States  was  handed 
over  to  the  U.S.  Navy  by  the  British  Air  Commission  in 
Washington.  There  is  no  evidence  that,  by  reason  of  deliv¬ 
ery  of  said  sextant  to  the  U.S.  Navy,  the  representatives  of 
the  British  Air  Commission  or  any  other  British  ofiBcial 
intended  to  affect  in  any  way  the  patent  or  contractual 
rights  of  British  nationals.  There  is  no  evidence  that  either 
the  British  Air  Commission  or  the  U.S.  Navy  was  aware 
of  the  contract  in  suit  or  of  the  fact  that  Plaintiffs  had 
United  States  patents. 

V  ill-3.  The  United  States  Government  entered  into  nego¬ 
tiations  with  Defendant  for  the  purpose  of  seeking  manu¬ 
facture  of  an  averaging  sextant  for  use  by  the  U.S.  Govern¬ 
ment,  and  during  these  negotiations  the  above-iden- 
1500  tified  Mark  TXA  sextant  was  handed  to  representa¬ 
tives  of  Defendant,  and  Defendant  was  advised  that 
no  manufacture  would  begin  in  the  absence  of  a  “formal*’ 
release  which  would  include  certain  reservations  relating 
to  commercial  rights. 
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Viii-4.  At  a  later  date  there  was  apparently  a  request 
by  the  TJ.S.  Government  to  the  British  Government  fot  a 
release  of  some  part  of  the  sextant  bnt  the  record  is  barren 
of  a  showing  of  the  exact  terms  of  this  reqnest.  On  Nov€|m- 
ber  10, 1941  the  British  Air  Commission  in  Washington  s^nt 
the  Government  an  alleged  release  of  certain  drawii^gs 
which  apparently  were  owned  by  the  British  Gtovemm^nt 
itself.  ! 

Viii-5.  There  were  two  sets  of  drawings  respectively 
showing  different  parts  of  the  antomatic  averaging  attach¬ 
ment  for  the  Mark  TXA  sextant.  Only  one  of  these  two  s^ts 
was  forwarded  with  the  Hill  letter  of  November  10,  1941, 
and  there  is  no  evidence  as  to  what  this  particnlar  set!  of 
drawings  disclosed.  The  other  set  of  drawings  was  sent|  to 
the  Navy  Department  by  the  British  Government,  jjnt 
separately  from  said  Hill  lettei.  Defendant  has  failed  to 
prodnce  either  of  the  two  sets  of  drawings  or  to  prove  ^e 
extent  of  their  disclosnre.  ! 


V 111-6.  Defendant  has  admitted  that  the  drawings  for¬ 
warded  with  and  referred  to  in  the  Hill  letter  of  Novem)ber 
10,  1941  did  not  show  a  shutter  for  obscuring  vision 
through  a  sextant  after  the  last  of  a  series  of  shots.  Thjere 
is  no  evidence  that  the  drawings  accompanying  fhe 
1501  Hill  letter  of  November  10, 1941  disclosed  the  combi¬ 
nations  claimed  in  Gray  2440,579,  in  Everitt  2,2^2,- 
341  or  in  Everitt  RE-22484,  or  any  of  the  elements!  of 

those  combinations.  | 

V 111-7.  The  drawings  accompanying  the  Hill  letteij  of 

November  10,  1941  were  sent  to  Defendant  by  the  IT.S. 
Navy  and  there  is  no  evidence  as  to  what  has  happened  to 

them.  I 

_  ! 

V 111-8.  Neither  Defendant  nor  the  United  States  0ov- 

emment  used  the  drawings,  which  accompanied  the  pill 
letter  of  November  10,  1941,  in  the  manufacture  of  jthe 
sextants  in  suit.  ! 
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VJLLL-9.  There  were  differences  between  the  British  Mark 
TXA  sextant  and  Defendant’s  sextant;  for  example  the 
British  Mark  IXA  had  no  counter  (corresponding  to  De¬ 
fendant’s  Geneva  wheel)  for  counting  the  number  of  shots 
and  releasing  the  shutter  after  the  last  shot. 

VJJLl-10.  The  British  Air  Commission  which  forwarded 
the  alleged  release  dated  November  10, 1941,  was  an  agency 
of  the  United  Kingdom  Government  “established  in  the 
United  States  for  the  purpose  of  coordinating,  in  coopera¬ 
tion  with  tiie  British  Purchasing  Commission,  the  purchase 
of  aircraft  and  aircraft  material  in  the  United  States  on 
behalf  of  the  British  Government”  (see  Defendant’s  Ex¬ 
hibit  53).  There  is  no  proof  that  the  British  Air  Commis¬ 
sion  was  in  any  way  connected  with  any  British  Secretary 
of  State,  Minister  of  Supply,  Minister  of  Aircraft  Produc¬ 
tion,  or  the  Admiralty.  The  British  Air  Commission 

1502  did  not  have  diplomatic  standing  or  extraterritorial 
rights. 

Viii-11.  Aside  from  the  foregoing  findings,  the  British 
Government  did  not  authorize  the  invocation  of  any  law, 
regulation,'  order  or  other  action  which  interfered  with, 
affected,  or  in  any  wise  controlled  the  operation  of  the  con¬ 
tract  of  August  21,  1936,  or  any  of  the  inventions  or  pat¬ 
ents  embraced  in  that  contract. 

1503  Conclusions  op  Law 

1.  This  Court  has  jurisdiction  of  the  subject  matter  and 
of  the  parties. 

2.  The  Type  3014  sextants  manufactured  and  sold  by  De¬ 
fendant  to  the  United  States  Government  are  within  the 
terms  of  the  license  agreement  of  August  21,  1936  and  the 
Plaintiffs  are  entitled  to  recover  from  the  Defendant  royal¬ 
ties  on  such  sales  upon  the  basis  specified  in  the  agree¬ 
ment,  this  amounting  to  the  sums  set  forth  in  Finding  of 
Fact  No.  1-5,  plus  interest  at  the  rate  of  6%  from  the 
respective  dates  set  forth  in  that  finding  to  the  date  of 
judgment. 
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3.  This  action  is  not  barred  by  the  statute  of  limitatidns, 
since  it  is  based  on  a  contract  which  is  under  seaL  There¬ 
fore  the  statute  of  limitations  is  twelve  years,  see  Ip.C. 
Code  12-201,  and  the  present  action  was  filed  timely.  | 

4.  The  Court  having  determined  that  the  contracj  in 

suit  is  under  seal,  whereby  the  statute  of  limitations  is 
twelve  years,  fiinds  it  unnecessary  to  determine  omer 
grounds  urged  by  Plaintiffs  as  to  why  the  statute  of  limi¬ 
tations  is  inapplicable.  j 

5.  The  claims  in  suit  of  the  several  patents  involve^  in 

this  action  (Gray  24^0,579;  Everitt  2,252,341;  and  Ev^ritt 
BE-22,184)  cover  Defendant's  sextant.  | 

1504  6.  Defendant,  having  marked  Plaintiffs^  pa^nt 

numbers  on  its  manufactured  sextants,  having  tli^ere- 
by  held  out  to  the  Public  that  its  devices  were  manufactrjired 
in  accordance  with  Plaintiffs^  patents,  and  having  accepted 
the  shelter  of  its  license  agreement  dated  August  21,  ^936 
with  Plaintiffs,  is  now,  in  view  of  the  facts  and  circ^um- 
stances  surrounding  said  marking,  estopped  to  deny  ^t 
it  used  Plaintiffs’  patents.  1 

7.  The  Everitt  license  to  the  United  States  Govemipent 

(Defendant’s  Exhibit  37)  has  no  bearing  on  the  issues  in 
the  case.  | 

8.  Defendant’s  contentions  of  file  wrapper  estoppel  ^jiave 

no  applicability  as  to  any  of  the  patents  in  suit.  | 

9.  Plaintiffs  are  entitled  to  recover  the  taxable  cos^  of 
the  action. 

10.  Since  there  is  no  stipulation  or  order  of  the 

disposing  of  Defendant’s  counterclaim,  it  should  be  dis¬ 
missed.  I 

Done  at  Washington,  D.  C.,  this  2d  of  March,  195^. 

I 

Charles  F.  McLaughlin 
Judge 

I 

I 

I 
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1505  Fined  Jodgmunt 

This  cause  came  on  to  be  heard  on  the  evidence  ad- 
dneed  and  was  argued  by  counsel  for  the  respective  par¬ 
ties.  Upon  consideration  of  the  findings  of  fact  and  conclu¬ 
sions  of  law,  it  is  by  the  Court,  adjudged,  ordered  and 
decreed  that  Plaintiffs  are  entitled  to  recover  from  Defend¬ 
ant  royalties  and  interest  by  reason  of  Defendant's  sale  of 
Type  3014  sextants  and  that  in  view  of  agreement  among 
the  Plaintiffs  providing  that  the  .payment  is  to  be  made  to 
Plaintiff  Smiths  America  Corporation,  a  corporation  of 
Maryland,  the  latter  shall  have  and  recover  of  and  from 
the  Defendant,  Bendix  Aviation  Corporation,  a  corporation 
of  Delaware,  the  sum  of  One  Million  Three  Hxmdred 
Seventy  Nine  Thousand  Two  Hundred  Eleven  Dollars  and 
Ninety  Five  Cents  ($1,379,211.95)  plus  interest  from  the 
date  of  this  Judgment  until  paid,  said  sum  being  computed 
as  follows : 

a)  Royalties  of  $47,639.68  with  interest  at  6%  thereon 
from  September  1, 1943  to  March  1, 1956. 

1506  b)  Royalties  of  $177490.69  with  interest  at  6% 
thereon  from  March  1,  1944  to  March  1,  1956. 

c)  Royalties  of  $202,799.42  with  interest  at  6%  thereon 
from  September  1, 1944  to  March  1,  1956. 

d)  Royalties  of  $224,350.44  with  interest  at  6%  thereon 
from  March  1, 1945  to  March  1, 1956. 

e)  Royalties  of  $169,277.16  with  interest  at  6%  thereon 
from  September  1, 1945  to  March  1,  1956. 

It  is  further  adjudged,  ordered,  and  decreed  that  the 
counterclaim  of  Defendant  be  and  the  same  is  hereby  dis¬ 
missed. 

It  is  further  adjudged,  ordered,  and  decreed  that  the 
Plaintiffs  recover  from  Defendants  the  costs  of  the  action 
to  be  taxed  by  the  CJlerk. 
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And  it  is  further  ordered  that  the  penalty  on  a  super¬ 
sedeas  bond  be  and  the  same  is  hereby  fixed  in  the  sum  of 
$1,4(X),000.00.  I 

Let  this  judgment  and  decree  be  entered  by  the  Clejrk. 
Done  at  Washington,  D.  this  2d  of  March,  19^. 

Charles  F.  McLaughliu 
Judge  I 


&cc«rpls  from  Roportor's  Traaacr^  of  iho  Trial  j 

82  By  Mr.  Hall:  And  so  I  ask  that  this  blue  bc^klet 
be  marked  Plaintiffs’  Exhibit  1  and  I  offer! it  in 

evidence-  | 

Mr.  Hudson :  I  think  I  have  to  object,  your  Honor,  io  the 
part  in  the  original  answer.  We  filed  an  amended  aJiswer 
in  this  case  and  the  original  answer,  both  that  and  the 
amended  answer,  are  a  part  of  the  pleadings  in  this  c^e. 

I  can’t  see  that  an  extract  from  the  original  aiswer 
which  has  been  stricken  and  replaced  is  evidence  of  a!n  ad¬ 
mission  ia  this  case.  ! 

Mr.  Hall:  Your  Honor,  it  wasn’t  stricken  and  the  jl'udge 
when  he  allowed  them  to  amend  made  it  very  clear  thai  they 
were  bound  by  it.  ! 

I  would  like  to  read  some  cases  on  that.  There  are  several 
cited  in  our  trial  brief.  There  is  a  decision  of  the  Skjond 
Circuit  Court  of  Appeals,  32  F.  2nd  198.  I  read :  j 

•  •A  pleading  prepared  by  an  attorney  is  au  ad¬ 
mission  by  one  presumptively  authorized  to  $peak 

83  for  his  principal  I 

“A  further  objection  was  based  upon  the  facjt  that 
the  complaint  had  been  superseded  by  an  amended  pleading. 
When  a  pleading  is  amended  or  withdrawn,  the  super$eded 
Ix)rtion  ceases  to  be  a  conclusive  judical  admission;  but  it 
stiU  remains  as  a  statement  once  seriously  made  ^y  an 
authorized  agent,  and  as  such  it  is  competent  evideuce  of 
the  facts  stated,  though  controvertible,  like  any  other  frtra- 
judicialadmissionmadeby  a  party  or  his  agent.”  I 
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Now,  we  have  also  cited  several  decisions  of  the  Court  of 
Appeals  in  the  District  of  Colnmbia  which  are  on  the  same 
point.  We  have  one  even  where  they  made  an  admission 
with  respect  to  one  invention  being  like  another.  That  is 
Ball  vs.  Bamhnrst,  50  App.  D.  C.  257. 

“Ball  in  his  brief  before  the  Examiner  of  Interferences, 
admitted  that  Bamhnrst  ^s  Exhibit  4,  which  was  made  prior 
to  Ball’s  filing  date  illnstrated  ‘the  snbject  matter  in  issne.’ 
Ball  does  not  deny  the  admission  bnt  says  it  was  made  by  a 
former  attorney  and  that  he  shonld  not  be  bonnd  by  it. 
Even  if  we  shonld  hold  that  it  was  not  conclnsively 

84  binding  npon  him  we  think  it  mnst  be  treated  as  very 
persnasive  in  determining  whether  or  not  we  shonld 

reverse  the  office.  ” 

And  here  is  what  happened  when  defendant  attempted 
to  amend  this  answer. 

“Mr.  Hndson:  Except  that  Mr.  Hall’s  motion  is  based 
in  part  on  admissions,  as  he  pnts  it,  in  the  original  answer, 
which  are  corrected  by  the  amendment. 

“The  Conrt:  Yon  can’t  change  that  by  an  amended 
answer,  can  yon? 

“Yon  either  made  the  admissions  or  yon  didn’t. 

“Yon  are  stnck  by  or  with  them,  as  the  case  may  be,  in 
any  event.” 

Now,  these — 

The  Conrt:  Is  this  coUoqny  that  occnrred  in  conrt  dnr- 
ing  the  argnment  on  the  motion  for  snmmary  jndgment  in 
this  conrt? 

Mr.  Hall:  Yes. 

The  Conrt:  What  Conrt?  What  Jndge  was  it  before ? 

Mr.  Hall:  He  said — 

The  Conrt:  What  Jndge  was  it  before? 

Mr.  Hall:  Jndge  Schweinhant.  He  said  that  he  wonld 
grant  them  leave  to  amend  their  answer  bnt  they 

85  were  stnck  by  these  admissions.  Now  we  are  not  of- 
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fering  the  admissions  as  conclusive  and  final  adniissi<|)ns. 
We  are  offering  them  as  evidence  seriously  made  byj  an 
authorized  agent  of  the  defendant.  ! 

Now,  I  would  like  to  refer  to  another  point.  This  original 
answer  which  is  of  record  in  the  case  was  signed  by  Josieph 
Q.  Stansfield.  And  we  have  received  an  admission  from  |  the 
defendant,  plaintiffs’  request  for  admission  No.  63  Isind 
defendant’s  answer,  and  this  reads  as  follows:  “Defend¬ 
ant’s  attorney  for  record,  Joseph  Q.  Stansfield,  is  an  Em¬ 
ployee  of  defendant  corporation  since  April  of  1952.  ifak- 
ing  action  in  connection  with  the  defense  of  the  present 
suit  has  been  within  the  scope  of  his  assigned  dutiEs.” 
Answer:  “Admitted”.  ! 

So  it  was  within  the  scope  of  Mr.  Stansfield ’s  assigned 
duties  as  chief  patent  attorney,  chief  patent  man,  of! the 
whole  Bendix  organization,  to  take  action  in  conneciion 
with  this  suit.  | 

And  while  he  was  taking  action  in  connection  with  Ifchis 
suit  he  signed  an  answer  which  was  filed  in  this  courlt  in 
which  he  admitted —  I 

The  Court :  The  Court  understands  that.  Now,  the  liiat- 
ter  before  the  Court  is  the  question  of  the  admission  oj^  ex¬ 
cerpts  from  defendant ’s  answer  and  counterclaim.  ! 

Does  counsel  for  the  defendant  interpose  objection  to'  the 
admission  of  this  evidence  ?  I 

86  Mr.  Hudson :  It  is  in  the  record  already.  If  counsel 
wants  to  put  it  in  this  form —  I 

The  Court :  Well,  is  there  no  objection?  I 

Mr.  Hudson :  I  withdraw  the  objection.  | 

The  Court:  It  is  received.  Proceed.  ! 


113  Francis  Hettinger  Clanser  ! 

I 

was  called  as  a  witness  for  and  on  behalf  of  the  pjain- 
tiffs  and  being  then  and  there  duly  sworn  by  the  deputy 
clerk  assumed  the  witness  stand  and  testified  as  follow^ : 


I 
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Direct  Examination 
By  Mr.  Moore : 

Q.  Professor  Clanser,  will  yon  please  state  yonr  name, 
age,  qualifications?  A.  Yes.  My  full  name  is  Francis  Het¬ 
tinger  Clanser,  Francis,  Hettinger,  Clause  r. 

The  Court:  You  may  proceed. 

The  Witness:  First,  I  would  like  to  review  briefly  my 
educational  background,  and  then  my  professional  expe¬ 
rience  and  any  other  parts  of  my  activities  that  are  perti¬ 
nent. 

I  received  my  Bachelor’s  Degree  in  Theoretical  Physics 
from  the  California  Institute  of  Technology  in  Pasadena  in 
1934. 

I  received  a  Master’s  Degree  from  the  same  institution 
in  1935,  and  a  Doctor’s  Degree,  a  Doctor  of  Philosophy 
Degree  in  Aeronautical  Engineering  from  the  same 
114  institution,  the  California  Institute  of  Technology, 
in  1937. 

Prom  1937  until  1946 1  was  an  engineer  with  the  Douglass 
Aircraft  Company  in  Santa  Monica,  California  in  charge 
of  a  good  deal  of  their  researdi,  their  flight  testing,  their 
aerodynamic  design,  and  similar  problems. 

In  1946  I  was  asked  to  establish  a  department  of  aeron¬ 
autics  at  the  John  Hopkins  University  in  Baltimore,  which 
I  did,  and  from  that  time  until  the  present  I  have  been  chair¬ 
man  of  the  department  of  aeronautics  at  the  John  Hopkins 
University  and  professor  of  aeronautics  at  that  institution. 

During  the  last  few  years  I  have  served  in  the  following 
capacities  in  addition  to  my  duties  as  professor  of  aeron¬ 
autics: 

I  am  a  member  of  the  Scientific  Advisory  Board  of  the 
United  States  Air  Force,  the  top  advisory  board  of  that 
force. 

I  have  been  a  member  of  the  Scientific  Advisory  Com¬ 
mittee  of  the  Ballistics  Research  Laboratory  at  the  Aber¬ 
deen  Proving  Ground,  and  the  Scientific  Advisory  Board 
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of  the  Naval  Ordnance  Test  Station  at  Inyokem,  California. 

1  was  a  member  of  the  technical  evalnation  gronp  of  the 
Besearch  and  Development  Board.  | 

I  have  served  on  the  Scientific  Advisory  Committee  ^f 
the  Naval  Ordnance  Laboratory  and  on  their  aeito- 

115  ballistics  paneL  ! 

I  have  served  on  the  Aerodynamics  Committee  bf 
the  Ofl&ce  of  Naval  Research,  and  I  have  been  on  the  sub¬ 
committee  for  high-speed  aerodynamics  and  fluid  mechanics 
of  the  National  Advisory  Committee  for  Aeronautics.  1 
Sometime  ago  the  Air  Force  undertook  a  major  stu^y 
of  their  logistics  problems,  and  I  was  chairman  of  the  steer¬ 
ing  committee  that  directed  that  work.  i 

I  was  chief  scientific  advisor  to  the  Ofl&ce  of  Scientific  file- 
search  of  the  Air  Research  and  Development  Command  !in 
Baltimore.  | 

I  have  served  as  a  consultant  for  the  Naval  Ordnabce 
Laboratory,  the  Aberdeen  Proving  Ground,  the  Hughes 
Aircraft  Company,  Cerbrook  and  Parcel,  Hydrofor  Cor¬ 
poration,  the  General  Electric  Company,  The  Battel  Men[o- 
rial  Institute,  the  Applied  Physics  Laboratory,  and  tjhe 
Rand  organization,  and  the  Ramo-WoUdridge  Corpoi^a- 
tion,  and  I  am  a  member  of  the  editorial  board  of  tlhe 
Journal  of  the  Aeronautical  Sciences,  the  top  aeronauti<pal 
publication  and  technical  publication  in  this  country.  ■ 

I  was  a  member  of  the  executive  committee  of  the  ^- 
vision  of  fluid  mechanics  in  the  American  Physical  Society, 
and  I  am  a  member  of  the  advisory  committee  of  the  Balti¬ 
more  chapter  of  the  Institute  of  Aeronautical  Science.  The 
Institute  of  Aeronautical  Science  is  the  top  scientific  grojap 
for  aeronautical  science  and  engineering  in  tjus 

116  coimtry. 

Once  a  year  they  elect  ten  or  less  men  for  fellow¬ 
ship  in  that  organization,  and  a  few  years  ago  I  was  I  so 
selected  to  be  one  of  those  fellows.  j 

I  am  a  member  of  Tau  Beta  Pi,  a  national  honorary  engi¬ 
neering  fraternity,  and  Sigma  Xi,  a  national  research  so¬ 
ciety.  j 
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1  liave  published  a  good  number  of  sdentihc  articles  in 
the  course  of  my  work  at  John  Hopkins  that  have  appeared 
in  recogniz4^  technical  journals. 

Eecently  I  served  as  a  neutral  expert  for  a  patent  case 
for  Judge  William  Coleman  in  Baltimore. 

By  Mr.  Moore : 

Q.  Professor  Clauser,  will  you  tell  us  what  a  sextant  is 
and  how  it  is  used  ? 

A.  Before  launching  upon  a  description  of  a  sextant,  I 
would  like  to  give  a  very  brief  bit  of  background  as  to  its 
need  in  navigation. 

By  observing  the  postion  of  celestial  bodies,  the  stars, 
the  sun  and  the  moon  in  the  sky,  and  in  particular  by  de¬ 
termining  accurately  the  angle  that  they  appear  above  the 
earth’s  horizon,  the  navigator  by  suitable  trigonometric 
formula  may  determine  his  position  on  the  surface  of  the 
earth.  So  that  his  primary  measurement  in  order  to  so  de¬ 
termine  his  position  is  a  measurement  of  the  angle  that  the 
star  or  other  celestial  body  appears  above  the  earth’s 
117  horizon,  and  the  sextant  is  the  instrument  that  the 
navigator  uses  to  determine  this  primary  piece  of 
information  which  he  enters  into  his  calculations  to  so  de¬ 
termine  his  position. 

So  that  now  I  would  like  to  explain  to  the  Court  briefly 
tile  principle  of  operation  of  a  sextant. 

I  have  here  a  small  mirror  that  ladies  commonly  use  in 
their  purses,  and  by  means  of  this  I  hope  to  demonstrate 
in  simple  manner  to  you  how  the  sextant  operates. 

Normally  in  the  process  of  determining  the  altitude  of 
a  star,  it  is  necessary  that  two  things  be  present,  first,  that 
the  star  or  other  celestial  body  be  visible  to  the  navigator, 
and  secondly,  that  the  horizon  from  which  he  measures  his 
altitude  be  visible. 

Where  in  a  courtroom  where  neither  of  those  are  avail¬ 
able,  I  shall  have  to  improvise.  To  do  so,  I  would  first  like 
to — 1  have ,  here  cut  out  a  star  which  I  would  like  to  paste 
up  on  the  walk 
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Now,  in  addition  to  the  star,  we  will  have  to  represent 
the  horizon,  which  I  shall  do  with  a  piece  of  black  tape,  tjhis 
plastic  tape.  i 

If  you  will  just  paste  that  at  eye  level,  sir,  to  represent 
the  horizon.  | 

Just  a  little  lower,  to  have  it  at  my  eye  level,  please.  | 

Now,  in  the  course  of  this  I  will  need  another  horizon 

118  on  the  other  side.  I 

The  job  that  the  navigator  has  to  do,  seeing  ^e 
horizon  iu  front  of  him  and  the  star  above  it,  is  to  detenr^e 
the  angle  between  the  two,  and  for  the  first  part  of  |my 
demonstration,  I  would  like  to  turn  my  back  on  the  horijzon 
for  the  simple  reason  that  the  image  will  be  reflected  in  jthe 
mirror,  and  the  mirror  is  an  essential  part  of  this  obseriva- 
tion,  so  that  by  proper  tilting  of  the  mirror  see  the  ^tar 
reflected  in  the  pocket  mirror.  I 

Now,  if  I  hold  the  mirror  at  arm’s  length  in  Hue  with  !the 
horizon  on  the  opposite  wall  that  serves  to  establish  a  l^vel 
for  me.  K  the  mirror  is  vertical  then  I  see  not  the  star  [but 
the  horizon  directly  behind  it,  and  as  I  begin  to  tilt  slowly 
the  mirror  through  an  angle,  the  line  of  sight  rises  above 
the  horizon  there  until  such  time  as  having  turned  throligh 
the  appropriate  angle  I  now  see  the  star,  and  it  appear^  in 
reflecting  to  be  standing  on  the  far  horizon,  and  I  thinik  it 
is  clear  that  the  angle  through  which  I  tilt  the  mirroi-  in 
order  to  make  a  reflection  of  the  star  appear  to  be  on! the 
opposite  horizon  is  a  direct  measure  of  the  angle  that  I  the 
star  appears  above  the  horizon.  I 

In  order  to  eliminate  the  unnatural  act  of  turning  a^y 
from  the  star  to  be  observed,  I  shall  introduce  two  mirrors, 
the  second  mirror  serving  no  other  purpose  than  to  ajlow 
me  to  face  the  star  that  I  am  observing  so  as  to  get  a 

119  double  reflection  so  that  I  am  now  facing  the  st^. 

The  first  mirror  reflects  my  line  of  vision  back  |and 
I  catch  it  in  the  second  mirror,  and  the  first  mirror 
held  fixed  and  the  second  miror  now  doing  the  act  c 
ing  that  I  described  a  moment  ago,  and  with  the  first  mijrror 

I 
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properly  being  held  fixed  in  angle  with  the  second  mirror, 
rotates  through  in  order  to  bring  the  star  down  onto  my 
line  of  sight  to  the  horizon  directly  under  the  star  is  now  a 
measure  of  the  angular  altitude  of  the  star. 

It  is  clear  that  the  navigator — 

Mr.  Moore:  May  I  offer  these  mirrors  in  evidence  as 
plaintiffs  ’  exhibits  f 

•  •••••• 

122  The  Court ;  The  mirrors  will  be  received  as  plain¬ 
tiffs  *  Exhibit  16  and  16A ;  is  that  correct ! 

Mr.  Moore:  That  is  right,  sir. 

•  •••••• 

The  Witness:  As  I  just  have  demonstrated  by  the  use 
of  the  two  mirrors  I  was  able  to  measure  the  angle  that 
the  star  stood  above  the  horizon. 

Now,  it  is  clear  that  in  no  sense  of  the  word  could  accurate 
measurements  be  made  by  two  such  hand-held  mirrors,  that 
a  good  deal  greater  precision  than  that  is  required,  and 
in  order  to  simply  illustrate  how  such  things  are  done  in 
practice,  but  not  attempt  to  carry  out  the  required  accuracy, 
I  have  constructed  a  plywood  model  on  which  two  mirrors 
are  mounted,  two  similar  mirrors  to  those  that  I  used  in 
my  hand,  one  being  here  and  the  other  being  here,  at 

123  two  corresponding  places  on  the  plywood  sextant. 

I  would  like  to  call  the  Court’s  attention  to  the  fact 
that  I  have  moved  the  star  from  that  side  of  the  courtroom 
to.  the  other  side,  so  that  when  I  use  this  sextant  all  the 
pertinent  parts  of  the  sextant  will  be  facing  you  and  not 
on  the  other  side. 

So  the  operation  of  the  sextant  is  as  follows:  I  have  a 
sighting  hole  here  through  which  I  look  out  toward  the 
horizon.  On  the  first  or  fixed  mirror,  there  is  a  line  that 
serves — 

Mr.  Hudson:  Does  Your  Honor  object  to  me  standing 
over  heret 

The  Court:  No. 
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The  Witness:  There  is  a  line  that  serves  as  a  sighting 
line,  so  that  as  I  look  through  the  peep  hole  and  bring  th£^ 
sighting  line  drawn  on  the  mirror  in  line  with  the  oppositje 
horizon,  it  serves  to  place  the  sextant  in  a  level  position  als 
a  base  line  from  which  the  angular  measurement  will  bje 
made.  I 

The  line  of  sight  is  reflected  from  that  first  mirror  ut 
to  the  second  tilted  mirror,  and  the  angle  of  tilt  of  thaft 
mirror  is  directly  indicated  on  a  scale  in  golden  letterk 
below.  I 

So  that  the  procedure  is  first  to  level  the  sextant  to  brin^ 
the  peep  hole  in  line  with  the  mark  on  the  first  mirroir. 

Secondly,  by  looking  in  that  mirror  and  seeing  the  rej- 
124  flection  in  the  first  mirror  up  to  the  second  mirrojr 
and  then  out  towards  the  star,  there  is  an  appropriate 
position  in  which  I  can  bring  the  star  into  view,  and  i{t 
appears  to  be  on  the  horizon  as  viewed  around  the  fir^t 
mirror  as  I  look  out,  and  by  noting  the  angle  on  the  scale  !l 
get  a  direct  measure  of  the  altitude  of  the  star  above  thfe 
horizon.  This  in  its  simplest  elements  is  the  way  in  whicji 
the  sextant  works.  | 

Now,  there  is  no  thought  that  I  have  here  a  sufBciently  ac¬ 
curate  sextant  to  be  used  in  practice.  It  is  simply  one  thalt 
is  laid  out  with  sufficient  size  and  clarity  to  make  the  priiji- 
ciples  apparent.  | 

I  should  add  one  additional  remark.  I  have  used  the  wor^ 
sextant  throughout.  In  the  early  history  of  such  instn;- 
ment,  a  distinction  was  made  between  quadrants,  sextants, 
and  octants,  based  simply  on  the  divisions  that  were  used. 

K  the  angle  that  could  be  measured  was  one-fourth  cjf 
a  circle,  the  instrument  was  designated  as  a  quadrant,  jl 
believe  I  have  misspoken.  | 

If  the  angular  scale  down  here  covered  one-fourth  of  !a 
circle,  it  was  called  a  quadrant,  and  if  it  covered  one-sixth 
of  a  circle,  it  was  called  a  sextant,  and  one-eight  of  a  circl^, 
an  octant. 

Later  it  was  seen  that  this  distinction  as  to  the  marking 


I 


on  the  sextant  was  relatively  nnimportant,  so  that  now  all 
snch  instmments,  quadrants,  sextants  and  octants, 

125  are  generally  given  the  generic  title  sextant,  and  I 
thiTilr  yon  will  find  as  this  trial  progresses  that  the  words 
sextant  and  octant  will  frequently  be  used  interchangeably, 
and  I  think  this  is  accepted  in  the  art. 

Mr.  Moore :  May  we  offer  this  plywood  model  of  the  black 
sextant  in  evidence  as  Plaintiffs*  Exhibit  17 ? 

(Thereupon  the  article  was  marked  by  the  deputy  clerk 
as  Plaintiffs*  Exhibit  No.  17  and  received  in  evidence.) 

By  Mr.  Moore : 

Q.  When  sextants  are  used  on  aircraft,  what  modifica¬ 
tions  have  been  found  necessary? 

A.  The  principal  difficulty  that  was  encountered  in  the 
use  of  sextants  in  aircraft  was  the  lack  of  a  well-defined 
horizon  from  which  the  angular  altitude  of  the  star  could 
be  measured.  This  was  a  trouble  that  had  plagued  the 
earlier  use  of  the  sextant  on  sea-going  vessels  but  hadn*t 
become  acute  because  those  vessels  moved  sufficiently 
slowly  and  that  if  a  sight  at  one  particular  time  was  not 
made  the  vessel  would  not  move  great  distances,  so  that 
the  navigator  could  wait  until  such  time  the  horizon  was 
visible. 

However,  with  aircraft,  their  much  greater  speed  and 
movement,  it  was  necessary  for  him  to  have  much  more  fre¬ 
quent  reference  to  his  position,  so  that  he  could  not  wait 
until  the  horizon  became  visible. 

Secondly,  it  was  found  that  from  altitude  the 

126  horizon  was  much  more  frequently  obscured  by  haze, 
clouds,  and  the  like,  and  furthermore,  aircraft  flew 

over  land  masses  which  had  a  less  well-defined  horizon, 
with  hills,  mountains,  and  so  forth,  on  the  horizon. 

In  addition,  there  is  a  substantial  correction  to  be  made 
to  the  measurement  if  the  observer  stands  above  sea  level 
and  that  correction  could  not  be  well  made  in  the  case  of 
aircraft  because  in  ordinary  aircraft  the  altitude  is  not 
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known  to  the  precision  required  for  these  measnremenis, 
for  the  correction  to  be  made  to  these  measurements.  I 
So  that  to  the  sextant  an  artificial  horizon  in  the  foijm 
of  a  bubble  has  been  added,  which  serves  in  place  of  t|ie 
natural  horizon.  i 

On  the  plywood  model,  I  have  added  such  a  representative 
artificial  horizon,  and  in  this  case  I  have  simply  used  the 
conventional  carpenter’s  spirit  level,  and  there  is  a  litile 
mirror  here  such  that,  as  you  make  your  sight  by  looking 
in  the  mirror,  you  may  tell  when  the  bubble  is  in  the  mid<tle 
to  indicate  when  the  sextant  is  held  in  a  level  position,  even 
though  you  are  unable  to  see  the  actual  horizon.  I 

Now,  in  precision  instruments  a  good  deal  more  cleveijly 
designed  bubble  than  this  is  used,  but  this  does  serve  !to 
illustrate  the  principle  by  which  an  artificial  horizon  |  is 
used.  j 

Q.  Does  the  bubble  in  the  sextant  always  remain  steajiy 
as  the  one  you  are  holding!  | 

127  A.  No.  If  you  will  notice,  even  with  a  rather  steady 
hand,  and  my  hand  is  not  sufficient  even  now  to  4o 
this  process,  if  I  hold  the  sextant  even  on  a  steady  f[o<l)r, 
such  as  this  one,  the  bubble  does  bounce  around  and  create 
an  error,  creates  a  doubt  as  to  when  the  sextant  is  level, 
caused  not  by  anything  than  just  the  fact  that  the  obsexvier 
is  moving  it  back  and  forth,  and  there  is  a  correspondiiig 
acceleration  or  swishing  back  and  forth  of  the  bubble,  and 
the  observer  is  in  doubt  as  to  when  the  sextant  is  level  be¬ 
cause  of  the  unsteadiness  of  the  bubble.  | 

This  condition  is  made  considerably  worse  in  the  case  |  of 
aircraft  that  are  in  rough  air  or  in  case  the  aircraft  itsfelf 
is  subjected  to  vibration  and  other  motion.  So  that  in 
practice  it  has  been  found  that  the  measurement  of  ^he 
angular  altitude  of  the  star  suffers  greatly  in  accuracy  jby 
the  use  of  the  artificial  horizon,  and  the  natural  horizoii| — 
I  might  give  a  statement  as  to  accuracies  that  are  necessary 
and  desirable.  | 

It  turns  out  that  on  the  surface  of  the  earth  if  the  angle 


is  measured  correctly  within  one  degree,  this  means  that 
the  position  on  the  surface  of  the  earth  is  known  correctly 
to  within  60  miles.  That  means  that  one  mile  of  position  on 
the  earth’s  surface  is  equivalent  to  one-sixtieth  of  one  de¬ 
gree  in  the  measurement  of  angle. 

You  can  get  an  idea  of  the  precision  required  when 

128  you  see  that  I  have  graduated  this  scale  from  zero 
to  90  degrees,  and  the  division  to  which  I  point  my 

fingers  is  10  degrees.  If  I  were  to  sub-divide  that,  you  would 
see  that  one  degree  would  be  a  very  small  unit,  indeed. 

To  determine  your  position  on  the  earth’s  surface  would 
require  one-sixtieth  of  that  minute  division,  and  con¬ 
sequently  you  may  get  a  feeling  for  the  accuracy  required 
if  you  are  to  determine  your  position  on  the  surface  of  the 
earth  to  within  a  mile  or  so. 

It  was  found  that  with  good  instruments  and  good  naviga¬ 
tors  and  good  horizons,  that  accuracy  of  the  order  of  a  very 
few  miles,  two  or  three,  was  possible  with  real  horizon 
under  good  conditions. 

However,  with  the  use  of  the  artificial  horizon,  the  ac¬ 
curacy  deteriorated  at  least  by  a  factor  of  10,  so  that  the 
navigator  was  never  sure  that  his  position  was  any  better 
than  of  the  order  of  20  miles,  and  under  adverse  conditions 
it  became  greater  than  that.  Errors  of  even  50  or  a  hundred 
miles  entered. 

So  that  we  had  the  two  factors,  one,  the  desire  of  the 
navigator  to  be  able  to  determine  his  position  when  he 
wanted  it  without  reference  to  the  actual  horizon,  and 
secondly,  in  so  doing  he  suffered  a  loss  of  accuracy  that 
was  very  great. 

Q.  What  is  done  in  practice  to  reduce  this  error.  Pro 
fessor? 

129  A.  In  answering  that  question,  I  should  like  to 
read  from  Mr.  Gray’s  patent,  2140579,  which  has 

been  entered  in  evidence. 

A.  That  is  Plaintiffs  ’  Exhibit  3. 

Q.  That  is  Plaintiffs^  Exhibit  3. 
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Mr.  Gray  says,  and  I  am  quoting  from  page  1,  colnnm  2, 
lines  1  to  14  of  his  facts.  j 

“In  an  attempt  to  compensate  for  this  error — that  is 
the  error  cansed  by  the  introduction  of  the  bubble —  | 

“ — ^it  has  heretofore  been  the  practice  to  take  a  number 
of  separate  sights,  recording  each  sight  as  taken,  arid 
finally  arithmetically  averaging  all  of  the  sights  with  the 
whole  that  the  several  errors  would  oppose  each  other  apd 
cancel  out  at  least  to  some  extent  | 

“However,  there  is  no  certainty  that  the  errors  wijll 
cancel  out,  and  it  is  quite  possible  to  have  the  errors  of  the 
majority  for  all  of  the  sights  in  the  same  direction.  In 
practice  it  has  been  found  that  these  errors  are  not  com¬ 
pensating  and  the  resulting  reading  mav  be  incorrect  ijo 
the  extent  of  five  to  20  miles,  which  is  oft  times  not  a  peK 
missible  error.  I 

I 

And  I  should  remark  that  in  the  preceding  paragraph 
he  has  stated  that  without  any  averaging  at  all  the  error 
may  amount  to  a  distance  of  100  miles  or  more,  which 
130  is  an  extreme  error,  and  by  the  use  of  arithmetic 
averaging  of  several  si^ts  the  error  has  been  r^ 
duced  to  five  to  20  miles,  he  states.  | 

Q.  Do  you  have  anything  to  say  about  hand  averaging^? 
^e  Court :  The  Court  did  not  hear  that  question.  j 

By  Mr.  Moore :  | 

I 

Q.  Do  you  have  anything  to  say  about  hand  averaging? 
The  Court:  Hand  averaging?  j 

Mr.  Moore :  Hand  averaging.  j 

The  Witness :  I  would  designate  this  as  hand  avera^hg 
in  the  sense  that  it  was  necessary  for  the  navigator  to  take  j  a 
sight,  to  read  his  instruments,  to  record  by  hand  that  sighjt ; 
take  a  second  sight,  record  by  hand,  and  so  on,  and  when  Ijie 
is  through  he  adds  up  and  divides  by  the  appropriate 
number  and  obtains  an  average,  and  I  would  call  this  pro¬ 
cess  hand  averaging  to  obtain  greater  accuracy.  ! 
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Now,  this  hand  averaging  has  certain  very  real  difficulties 
in  the  case  of  an  aircraft.  Aircraft  are  restricted  in  space, 
frequently  not  the  most  comfortable  things  in  the  world, 
particularly  where  the  navigator  is  assigned,  and  having 
to  read  the  instrument,  turn  and  write  it  down  and  so  on, 
is  a  difficult  process  at  best,  under  such  circumstances.  So 
that  it  is  of  advantage  to  be  able  to  make  this  process  some¬ 
what  simpler  if  possible. 

By  Mr.  Moore : 

131  Q.  What  were  the  objects  of  Gray’s  invention?  A. 
Again  I  should  like  to  quote  from  Mr.  Gray’s  patent 

as  to  what  he  had  in  mind  in  his  invention  and  what  it  is  all 
about 

I  should  like  to  quote  from  page  1,  column  2,  lines  15  to 
46,  and  he  states : 

“An  object  of  my  invention  is  to  provide  methods  and 
means  for  taking  a  continuous  sight  over  a  period  of  time 
and  averaging  the  altitude  measured  whereby  the  error  in 
measuring  the  true  altitude  of  the  body  sighted  will  be 
minimized,  and  the  location  of  the  point  from  which  the 
sight  is  taken  more  accurately  determined. 

“The  improved  method  and  means  of  the  present  inven¬ 
tion  are  based  upon  my  conception  of  taking  a  continuous 
sight  of  a  celestial  body  over  a  period  of  time  with  an 
octant  which  is  provided  with  an  averaging  device  that  in¬ 
dicates  at  the  end  of  the  sight  the  true  average  reading  for 
the  entire  interval  during  which  the  sight  is  taken. 

“In  applying  this  method  to  a  bubble  octant  the  complete 
cycle  of  ocillation  of  the  bubble  is  followed,  and  the  average 
reading  obtained  will  represent  a  value  considerably  closer 
to  the  true  value  than  that  heretofore  obtainable  with  the 
single  or  several  separate  sight  methods.  The  fea- 

132  ture  of  taking  a  continuous  sight  or  measurement 
over  an  appreciable  length  of  time  and  automatically 

averaging  the  measurement  to  obtain  the  true  altitude  of 
the  body  sighted  is  of  the  essence  of  my  invention.” 


I 
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That  is,  he  saminarizes  in  his  last  sentence :  The  fea^e 
of  taking  a  continuous  sight  or  measurement  over  anj  ap¬ 
preciable  length  of  time  and  automatically  averaging  |  the 
measurement  to  obtain  the  true  altitude  of  the  body  sighted 
is  of  the  essence  of  my  invention.  ! 

Q.  Professor,  how  does  the  Gray  patent  teach  solving 
these  difficulties?  | 

The  Court :  I  did  not  hear  the  last  two  words.  | 

Mr.  Moore :  Solving  the  difficulties.  j 

The  Court:  Solving  the  difficulties?  Very  welL  ! 

The  "Witness:  I  have  constructed.  Your  Honor,  a  me  del, 
a  mechanical  model,  that  illustrates  the  basic  principle^  by 
which  the  Gray  patent  works,  and  it  is  a  complete  m|)del 
that  may  be  put  together  and  gives  you  the  complete  [pic¬ 
ture,  and  it  contains  as  several  of  its  component  elements 
parts  that  are  necessary  for  the  functioning,  and  I  am  g<j>ing 
to  start  off  by  explaining  individually  those,  and  in  |  the 
course  of  time  we  will  see  how  the  whole  thing  fits  toge^er 
to  achieve  the  results  that  I  just  read  about,  this  abilitj^  to 
obtain  a  continuous  sight,  the  ability  while  a  navigatc^r  is 
taking  a  continuous,  prolonged  sight  to  hav^  a 
133  means  that  will  automatically  obtain  a  correct  aVer- 
age  for  him.  I 


138  By  Mr.  Moore :  1 

I 

Q.  Professor  Clauser,  will  you  tell  us  what  is  done 
in  practice  to  reduce  the  error?  We  have  now  come  to  the 
Gray  invention  and  will  you  tell  us,  please,  how  the  dray 
patent  teaches  the  solving  of  these  difficulties?  A.  As  I  ^lad 
mentioned  yesterday,  the  essence  of  Mr.  Gray^s  invenjtion 
is  the  use  of  an  automatic  device  that  will  permit  the  njavi- 
gator  to  devote  his  entire  attention  to  taking  a  proloi^ged 
continuous  sight  of  the  celestial  body.  j 

139  So  that  instead  of  having  to  make  a  reading,  turn 
away,  record  that  reading,  and  so  on,  with  the|  re¬ 
sultant  distraction  and  errors  introduced,  instead,  the  n^vi- 


gator  can  devote  his  entire  attention  toward  maintaining 
coincidence  between  the  celestial  body  that  he  is  observing 
and  the  bubble  that  constitutes  the  artificial  horizon. 

And  the  averaging  device  will  automatically,  without  ac¬ 
tion  on  the  part  or  distraction  on  the  part  of  the  navigator, 
furnish  for  him  an  average  reading  over  an  extended  period 
of  time  that  will  be  considerably  more  accurate  than  a  single 
reading  or  even  a  few  readings  averaged  by  hand  under  the 
conditions  of  readings,  recording,  reading,  recording,  and 
so  on. 

And  now  I  would  like  to  explain  to  the  Court  the  means 
by  which  Gray  shows  that  such  an  automatic  averaging  can 
be  accomplished  to  aid  the  navigator  in  this  job  that  I  have 
just  described. 

The  Gray  invention  is  not  a  single  piece  of  equipment 
but  is  a  combination  of  elements  that  go  together  to  form 
a  useful  instrument  that  will  achieve  the  objectives  I  have 
described.  However,  in  my  description  I  shall  have  to  de¬ 
scribe  the  component  parts  and  put  them  together  to  demon¬ 
strate  the  complete  useful  instrument. 

In  obtaining  an  average  three  elements  are  necessary 
regardless  of  what  the  quantity  to  be  averaged  is. 
140  Supposing  we  have  a  series  of  quantities  to  be  aver¬ 
aged.  The  first  step  in  obtaining  the  average  is  to 
add  the  quantities.  Secondly,  one  must  count  the  number 
that  one  has  thus  averaged,  and  the  third  step  is  the  division 
of  the  sum  of  the  quantities  by  the  number  of  quantities  to 
obtain  their  average. 

So  that  for  a  completely  automatic  averaging  device  each 
of  these  three  elements  must  be  provided.  And  the  first 
such  element  that  I  should  like  to  demonstrate,  as  described 
in  Mr.  Gray’s  patent,  is  the  device  for  adding  the  quantities. 

And  I  should  like  to  explain  at  this  time  that  an  essential 
part  of  my  demonstration  is  that  the  Court  will  be  able  to 
see  the  actual  operation  of  the  parts.  So  I  should  like  to 
ask  the  Court’s  advice  as  to  how  this  is  going  to  be  demon¬ 
strated  best  so  that  not  only  the  Court — 
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The  Court :  The  Court  will  accomodate  itself  to  any  sug¬ 
gestion.  You  can  come  here  or  the  Court  will  go  to  the  ^nd 
of  the  Bench-  ! 


141  The  Court:  Counsel  noiay  approach  and  do  ajny- 
thing  they  desire  to  observe  the  demonstration-  I 

Mr.  Hudson :  I  will  come  over. 

The  Witness:  As  I  mentioned  previously,  this  is  a  Jne- 
chanical  adding  device  and  it  consists  of  the  following  Ele¬ 
ments.  There  is  a  pointer  on  which  the  nmnbers,  the  values, 
numbers  to  be  averaged  may  be  inserted,  two,  three,  f|>ur 
and  so  on.  | 

And  as  that  pointer  is  placed  opposite  each  of  the  varijous 
numbers,  there  is  a  brass  wheel  on  a  central  shaft  that 
moves  back  and  forth  across  the  face  of  a  lateral — of  a 

I 

wheel,  brass  wheel,  on  a  lateral  shaft,  such  that  when  [the 
counter  is  at  zero  the  central  wheel  is  centered  on  the  sljaft 
and  does  not  move  when  the  lateral  shaft  is  moved.  | 

However,  as  the  pointer  is  placed  at  one,  two,  ti^ree 

142  and  so  on,  it  moves  out  to  various  radii  on  the  lateral 
shaft  and  consequently  when  the  lateral  shaft  is 

moved  varying  amounts  of  motion  are  imparted  to  the 
central  shaft :  a  great  deal  of  motion  being  imparted  wjien 
the  pointer  is  at  the  upper  end  of  the  scale,  four,  five,  ind 
so  on,  and  very  little  or  no  motion  when  it  is  at  the  lo'Jrer 
part  of  the  scale.  I 

Now,  if  I  place  a  crank  on  the  shaft  of  the  lateral  wheel 
and  at  the  same  time  I  introduce  a  counter, —  | 


By  Mr.  Moore : 

i 

Q.  How  would  you  identify  this  black  model  T  A.  I  wojold 
identify  it  as  the  Gray  Adder.  | 

Mr.  Moore:  Would  the  Clerk  please  mark  this  bl^ck 
model  for  identification  as  Plaintiffs’  Exhibit  No.  18 1  | 

(Thereupon  an  object  identified  as  the  “Gray  Add^r” 
was  marked  by  the  Deputy  Clerk  as  Plaintiffs’  Exhibit  }^o. 
18  for  identification. )  | 


I 
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The  Witness:  Now  I  have  a  counter  here,  and  in  the 
window  of  the  counter  various  numerals  are  visible  and 
behind  that  window  those  numerals  are  carried  on  two 
cylindrical  wheels,  and  the  counters  are  connected  in  such 
a  way  that  as  I  turn  the  shaft,  first,  one,  two,  three,  four, 
five,  six,  seven,  eight,  nine  appear,  and  as  nine  appears  an 
engagement  is  made  inside  such  as  to  turn  the  one  of  the 
adjacent  wheel  up,  giving  ten,  eleven,  twelve,  thir- 

143  teen. 

This  is  a  standard  counter  that  is  extensively  used, 
and  for  just  this  purpose,  to  record  the  number  of  revolu¬ 
tions  of  a  shaft. 

Now  I  will  turn  this  back. 

Mr.  Moore :  Would  the  Clerk  please  mark  the  counter  for 
identification  as  Plaintiffs’  Exhibit  No.  19 T 

•  •••••• 

The  Witness:  Now,  the  operation  of  the  device  as  an 
adding  device  is — I  want  to  be  sure  that  the  counter  starts 
at  zero. 

Now,  supposing  we  desire  mechanically  to  add  various 
numbers,  the  first  number,  say,  being  one.  I  now  make  one 
revolution  of  the  shaft.  The  one  appears  on  the  counter. 
Now  I  place  the  pointer  opposite  “two”,  and  I 

144  shall  make  one  revolution  of  the  shaft  and  the  me¬ 
chanical  action  will  be  to  add  the  two  to  the  one  that 

is  already  in  the  counter,  giving  three. 

Thus  you  see  “three”  appears  in  the  counter.  Now,  if 
I  add  three  to  the  three  in  the  counter,  by  a  revolution  of 
the  shaft  with  the  pointer  at  “three”,  I  get  three  and  three 
being  six  in  the  counter. 

The  Court :  Is  addition  the  only  operation  that  this  per¬ 
forms? 

The  Witness:  Yes.  Addition. 

The  Court:  It  could  be  called  an  adder  rather  than  a 
renter,  couldn ’t  it  ? 

The  Witness :  This  is  the  adder,  sir,  and  this  is  the  reg¬ 
ister. 
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The  Conrt :  Is  this  register  the  results  of  the —  | 

The  Witness :  The  additions  accomplished  in  this  device 
and  it  is  indicated  in  this  device.  There  being  no  nnmbei^ — 
The  Court:  The  register  is  the  additions  accomplished 
by  that  one? 

The  Witness :  That  is  right,  sir.  This  is  the  adder  jand 
this  is  the  register  of  that  adder.  | 

The  Court :  The  whole  thing  is  an  adder?  I 

The  Witness:  Yes.  | 

The  Court:  That  is,  the  two  machines  opera^g 

145  together  produce  an  end  result  of  addition?  | 

The  Witness:  That  is  correct,  sir.  j 

Now,  as  I  mentioned,  in  obtaining  an  average  it  is  neces¬ 
sary  to  divide  whatever  is  added  here  by  the  numbed  of 
quantities  being  averaged,  and  for  that  purpose  I  shbuld 
like  to  introduce  a  divider.  i 

The  divider  is  simply  a  gear  box.  In  this  particular  ^ase 
the  gear  ratio  of  the  movements  of  the  two  shafts  is  sii  to 
one,  such  that  whatever  is  entered  on  the  one  sha^t  is 
divided  by  six  on  the  other  shaft.  | 

Consequently,  when  I  break  the  connection  here  and  in¬ 
terpose  the  divider —  j 

Mr.  Moore;  May  we  ask  the  Clerk  to  please  mark  the 
divider  as  Plaintiff  ^s  Exhibit  No.  19  ?  I 

The  Court:  No.  20.  ! 

Mr.  Moore :  No.  20  for  identification.  I 

I 

(Thereupon  an  object  identified  as  a  divider  was  mal*ked 
by  the  Deputy  CJlerk  as  Plaintiffs’  Exhibit  No.  20  for  itien- 
tification.)  j 

The  Witness :  I  have  returned  the  counter  to  zero,  jcon- 
nected  the  divider  in  between  the  adding  component  anc^  the 
register  component  such  that  as  I  add  the  quantities  ^ey 
will  now  automatically  be  divided  by  the  divider,  and[  the 
divided  result  placed  in  the  register  such — and  sinc^  the 
divider  always  divides  by  six,  I  have  a  device  inow 

146  appropriate  to  average  six  quantities.  i 

I 

I 
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If  I  were  to  average  any  other  mrniber  of  quantities,  I 
wonld  have  to  have  a  different  gear  ratio  here.  I  would 
have  to  provide  means  for  altering  the  gear  ratio.  In  this 
particular  demonstration  I  shall  divide  by  six. 

Thus  I  shall  average  six  quantities.  For  that  purpose  I 
should  like  to  average  the  six  quantities  beginning  one,  two, 
three,  four,  five  and  back  to  three.  The  sum  of  those  quan¬ 
tities  is  eighteen.  And  there  are  six  of  them.  Consequently, 
the  average  should  be  three. 

Now,  I  place  the  pointer  opposite  “one’’,  make  one  revo¬ 
lution.  Place  the  pointer  opposite  “two”.  Make  a  revolu¬ 
tion.  Three.  I  have  added  in  the  three.  Four.  Five.  Back 
to  three  to  complete  the  sum  of  eighteen,  which  has  been 
divided  as  I  have  done  this,  such  that  “three”  appears  in 
the  register  to  give  the  average  of  the  six  quantities,  one, 
two,  three,  four,  five  and  three. 

So  we  have  here  a  mechanical  device  that  is  capable  of 
averaging  six  quantities  which  may  be  placed  in  sequence 
on  the  scale  of  the  first  of  these  components.  Thus  you  see 
we  have  taken  the  first  step  that  Gray  requires.  We  have 
provided  a  mechanical  averager. 

Now,  in  order  to  make  this  device  completely  automatic 
so  that  it  is  not  necessary  for  the  navigator  to  devote  his 
attention  to  the  putting  in  of  these  things — ^you  see, 
147  this  would  be  a  distraction  if,  after  having  made  an 
observation,  he  even  were  to  have  to  turn  a  crank. 
And  we  would  like  to  make  the  device  so  that  he  may 
devote  his  entire  attention  to  the  observation  of  the  celestial 
body  by  means  of  the  sextant  and  maintain  coincidence  be¬ 
tween  that  celestial  body  and  the  artificial  horizon. 

Now,  here  I  would  like  to  introduce  the  component  that 
will  make  this  automatic.  I  have  here,  sir,  an  electric  motor 
with  gearing  in  it  which  I  can  attach  to  the  shaft  which 
up  until  now  I  have  been  turning  by  hand. 

This  electric  motor  has  attached  to  it  a  counter  which 
constitutes  the  third  part  of  the  averaging.  Remember,  I 
said  that  it  was  necessary  to  add  the  quantities,  to  count 


95 


i 

I 
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I 
1 

1 

their  number  and  to  divide  the  snm  by  the  nnmber  of  qnaiji- 
tities  to  be  divided — to  be  averaged.  | 

Now,  we  have  a  device  that  adds.  We  have  a  device  th^t 
divides.  Now  we  have  a  device  that  will  connt  the  nnmber 
placed  in  and  at  the  same  time  provide  the  power  to  4o 
this  complete  job  antomaticaUy.  I 

This  is  possible  now  that  all  three  elements  are  there  anjd 
human  intervention  is  not  necessary  at  any  point  in  tb^e 
process.  So  I  should  like  now  to  connect —  | 

The  Court:  Now,  identify  this.  | 

Mr.  Moore:  Will  the  Clerk  please  mark  the  motor  f^r 
identification —  j 

148  The  Witness:  The  motor  and  counter.  This  is  wily 
I  prefer  to  call  this  the  register  and  this  the  countelr, 
because  this  is  a  counting  device  and  this  is  a  registeriiig 
device.  This  is  a  motor  and  counter.  ! 

Mr.  Moore:  Will  the  Clerk  please  mark  the  motor  and 
counter  for  identification  as  Plaintiffs^  Exhibit  No.  21  ? 

The  Court :  The  instrument  identified  as  Exhibit  No. 
is — 

Mr.  Moore :  No.  21,  your  Honor. 

The  Court:  No.  21,  is  the  motor  and  counter.  Is  that  tie 
definition?  I 

The  Witness :  That  is  correct.  Yes,  sir.  | 

The  Court:  Very  welL  It  will  be  so  marked.  Proceejd. 

(Thereupon  an  object  identified  as  a  motor  and  counter 
was  marked  by  the  Deputy  Clerk  as  Plaintiffs’  Exhibit  N^c. 
21  for  identification.) 

The  Witness :  Now,  the  device  is  set  up  such  that  it 
average  six  quantities  automatically.  Now,  I  would  like  t|o, 
without  stopping  to  do  that,  I  would  like  to  add  the  sextajit 
to  this  so  that  the  demonstration  of  the  averaging  can 
made  on  the  complete  combination.  | 

This  is  the  sextant  that  I  demonstrated  to  you  yesterda^, 
with  the  addition  of  two  legs  here  to  support  it  during 
this  particular  demonstration.  And  it  is  arrangedJ — 

I 

i 

! 


I 

! 
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149  yesterday  I  xised  it  without  the  proper  gearing  and 
now  I  will  have  to  make  the  engagement  of  the  gear¬ 
ing. 

Yesterday  the  device  was  operated  by  moving  this  pointer 
across  by  hand.  It  moves  around  this  shaft  On  the  back 
side,  a  gear  and  worm  are  attached  such  that  any  movement 
of  the  shaft  that  extends  below  the  sextant  out  below  the 
sextant,  a  fine  adjustment  of  the  sextant  is  made. 

And  that  shaft  extending  below  the  sextant  will  be  at¬ 
tached  to  the  adding  device  in  such  a  way  that  the  adding 
device  is  capable  of  averaging  the  indications  of  the  sextant 
Now  I  can  make  that  attachment 

It  sets  down  over  the  shaft  on  the  back  of  the  averager 
and  is  capable  of  dropping  into  a  slot  such  that  there  is 
engagement  between  the  shaft  from  the  sextant  and  the 
shaft  into  the  adder.  The  gears  on  the  back  of  the  adder 
interconnect  it  with  the  pointer  on  the  face  of  the  adder, 
such  that  when  I  move  this  pointer  you  will  notice  that  the 
sextant  indicator  moves  correspondingly  over  here. 

These  were  the  indications  that  you  were  watching  yester¬ 
day.  And  you  will  notice  that  corresponding  to  tiie  zero, 
one,  two,  three,  four,  five,  now  the  pointer  here  moves  in 
its  present  setting  from  30  to  35.  Sorry.  25  to  30.  When 
this  is  at  zero  this  pointer  is  at  25.  As  I  move  around  to 
five  it  goes  up  to  30. 

The  arrangement  is  such  that  if  I  shift  this  con- 

150  nection  by  one  element,  by  one  notch  around,  I  have 
shifted  the  engagement  now  from  30  to  35. 

Correspondingly,  I  may  engage  it  such  that  this  pointer 
is  at  any  part  of  the  scale  and  I  can  move  over  that  corres¬ 
ponding  five  degree  interval  by  a  movement  of  the  pointer 
on  the  adder. 

I  should  like  to  point  out  that  this  is  known  as  averaging 
above  a  base  line  and  is  done  for  the  very  real  purpose  that 
the  adder  does  not  have  to  have  the  full  capacity  of  han¬ 
dling  the  numbers  on  the  scale,  but  singles  out  a  smaller 
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portion  of  those  numbers  and  can  do  a  mnch  more  accilrate 
job  on  that  more  restricted  range.  j 

So  that  the  adder  can  be  more  accurate  and  more  ^xact 
if  it  is  known  that  the  averaging  will  occur  over  a  relatively 
small  range  of  values  on  the  original  scale.  And  this  i^  the 
case.  I 

Now,  I  would  like  to  demonstrate  as  follows.  We  hav0  the 
sextant  and  the  range  between  30  and  35  degrees.  L^t  us 
suppose  that  there  is  a  celestial  body  that  is  under  obs^rva- 
tion  at  about  32,  33  degrees  or  so,  and  the  process  th^n  is 
for  me  to  start  the  averaging  process  by  simply  pushm^  the 
button  and  this  gets  the  electric  motor  underway,  and  [sets 
the  counter  in  operation. 

Now,  while  that  is  underway  I  move  the  pointer  as  th(i)ugh 
I  were  sighting  the  celestial  body,  making  continuous 
151  contact  between  the  celestial  body  and  the  artitcial 
horizon.  Now,  all  the  time  the  device  is  carrying  out 
the  process  of  averaging  the  instantaneous  readings  oil  the 
scale  and  counting  the  number  of  such  that  I  have  made. 

And  at  the  appropriate  time  when  this  shaft  has  rjoade 
six  revolutions,  so  that  six  such  revolutions  have  been  a^ded 
in  to  give  an  average,  the  device  will  stop.  Then  it  has  (Jorne 
up  on  the  counter  “two^^  indicating  that  over  that  period 
of  when  I  was  moving  it  and  so  on,  the  pointer  was  oi^  the 
average  at  *  ‘  two  ’  ^  I 

So  that  the  appropriate  average  reading  is  “two^^  plus 
the  30  on  the  original  scale,  or,  32  degrees. 

Now,  there  is  one  additional  point.  You  will  notice] that 
this  particular  device  is  capable  not  only  of  adding  dis<j;rete 
numbers  in.  You  will  recall  that  when  I  demonstrate  it 
the  first  time  that  I  put  in  one,  two,  three,  four,  five,]  and 
three.  The  device  continues  to  add  even  during  a  potlion 
of  a  cycle.  I 

The  appropriate  contact  between  the  incoming  an<i  the 
outgoing  disc  is  maintained  such  that  it  is  not  necessary 
for  me  to  put  the  counter  at  “two^^  and  hold  it  durinjg  an 
entire  revolution.  Even  while  that  revolution  is 
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I  can  change  the  pointer  and  this  particnlar  averaging  de¬ 
vice  has  the  property  that  that  it  will  be  sampling  con- 
tinnonsly  during  that  period  to  take  an  appropriate  average 
of  the  moving  positions  of  the  pointer. 

152  Now,  this  introduces  then  two  kinds  of  summa¬ 
tions;  first,  discrete  summation  in  which  we  would 

stop  at  the  number  “one’^  make  a  revolution,  go  to  the 
number  “two’^,  stop  at  ’’two”  and  make  a  complete  revo¬ 
lution,  three,  four,  and  so  on.  This  would  be  discrete  sum¬ 
mation.  The  summation  of  discrete  values. 

The  other  possibility  is  that  the  pointer  is  moved  con¬ 
tinuously  during  the  rotation  of  the  input  shaft,  such  that 
we  get  continuous  summation. 

Now,  in  order  to  have  terminology  that  cover  both  cases, 
we  introduce  the  word  “integration”,  the  putting  together. 
The  Court:  Will  you  repeat  that? 

The  Witness :  W e  introduce  the  term  “  integration  ’  ’. 

The  Court:  For  what  purpose? 

The  Witness :  To  cover  both  of  these  cases,  both  the  dis¬ 
crete  and  the  continuous  summation. 

The  Court:  VerywelL  Proceed. 

The  Witness:  Now, — 

Mr.  Moore:  We  offer  in  evidence  as  Plaintiffs’  Exhibit 
No.  18,  the  black  model  of  the  Gray  averaging  device  which 
is  identified  as  No.  18,  and  the  register  identified  as  No.  19. 
as  Plaintiffs’  Exhibit  No.  19,  the  gear  box,  divider,  identi¬ 
fied  as  No.  19,  as  Plaintiffs’  Exhibit  No.  19,  the  gear  box, 
divider,  identified  as  No.  20,  as  Plaintiffs’  Exhibit  No.  20, 
the  motor  and  counter  identified  as  No.  21,  as  Plain- 

153  tiffs ’Exhibit  No.  21. 

•  '  •  •  •  •  •  • 

154  The  Court:  We  have  to  take  it  piecemeal  So 
Plaintiffs’  Exhibits  Nos.  18, 19,  20  and  21  will  be  re¬ 
ceived  in  evidence. 

(Thereupon  the  objects  heretofore  marked  Plaintiffs’  Ex¬ 
hibits  Nos.  18, 19,  20  and  21,  respectively,  for  identification, 
were  received  in  evidence.) 
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167  “Q.  Professor  Clauser,  have  yon  fonnd  corre^ 
ponding  mechanical  elements  in  the  Gray  patenjt 

which  correspond  to  Plaintiffs^  Exhibits  17  throngh  21  a|s 
embodied  in  the  models  beside  yon?”  j 

The  Witness :  Yes.  i 

I 

By  Mr.  Moore :  | 

Q.  Do  these  individnal  elements  have  the  same  mel- 
chanical  fnnctions  that  the  corresponding  elements 
in  the  Gray  device  ? 

A.  Yes. 

Q.  Does  the  combination  of  the  models  beside  yon,  bein^ 
Plaintiffs^  Exhibits  Nos.  17  throngh  21,  prodnce  the  samfe 
resnlt  that  the  Gray  device  produces  ?  j 

A.  Yes.  I 

168  Q.  Professor  Clanser,  would  yon  please  explaiji 
what  yon  understand  by  a  prolonged  continuous 

sight?  I 

A.  Well,  it  is  my  understanding,  and  I  don’t  believe  that 
there  is  any  necessary  unanimity  on  this,  but  having  reaJi 
the  Gray  patent  in  which  he  uses  the  term  “prolonged  conl- 
tinuous  sight”  it  is  my  view  that  what  he  was  conveyinc 
by  that  term  is  a  sight  taken  under  such  conditions,  that  i^ 
taken  for  sudi  a  length  of  time,  that  the  inaccuracies  inj- 
troduced  by  the  movement  of  the  bubble  could  be  average^ 
out  sufficiently  well  that  a  considerably  more  accurate  valu|e 
of  the  measurement  being  made  could  be  obtained.  | 

And  that  the  accuracy  carried  along  with  this  is  the  posi- 
sibility — ^that  the  accuracy  is  enhanced  by  the  ability  ojf 
the  observer  to  devote  his  entire  attention  to  the  sight.  j 

This  is  carried  in  the  word  “continuous”,  that  is,  thajt 
he  is  making  the  sight  continuously,  without  interruptioii, 
without  distraction.  And  the  “prolonged”  indicates  that  ^t 
is  long  enough  that  the  inadvertent  or  extraneous  or  er¬ 
roneous  movements  of  the  bubble  could  be  averaged  on|t 
properly.  | 

Q.  Professor  Clauser,  what  is  meant  by  automatic 
averaging?  | 


I 

I 
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A.  Weil,  I  believe  that  automatic  averaging  would  be 
averaging  accomplished  in  such  a  way  that  after  initiation 
of  the  averaging  process  by  the  person  doing  the 

169  averaging,  after  that  initiation  had  been  accom¬ 
plished,  that  he  would  have  to  make  no  further  mo¬ 
tions  or  actions  in  connection  with  the  averaging  process 
until  it  were  completed,  at  which  time  he  could  read  di¬ 
rectly  the  averaged  value. 

This  would  be  automatic  averaging. 

Q.  Is  there  any  connection  between  prolonged  contin¬ 
uous  sight  and  automatic  averaging  ? 

A.  Yes.  In  order  for  the  sight  to  be  prolonged  and  con¬ 
tinuous,  particularly  continuous,  it  is  necessary  for  the 
navigator  to  be  able  to  have  a  device  that  does  the  averag¬ 
ing  for  him  so  that  he  may  continuously  devote  his  atten¬ 
tion  to  it. 

And  this  would  require  an  automatic  averaging  device 
so  that  he  is  not  concerned  with  its  operation  during  the 
period  of  the  continuous  sight 

Q.  Would  you  please  discuss  the  Gray  specification  in 
connection  with  these  points  ? 

A.  Well,  I  believe  it  would  be  appropriate  to  simply  re¬ 
read  the  pertinent  statement  from  Gray  that  the — ^I  am 
reading  now  from  Page  1,  Column  2,  Line  35 : 

“The  feature  of  taking  a  continuous  sight  or  measure¬ 
ment  over  an  appreciable  length  of  time  and  automatically 
averaging  the  measurements  to  obtain  the  true  altitude  of 
the  body  sighted  is  of  the  essence  of  my  invention.” 

I  think  this  states  it  as  succinctly  as  I  ever  could,  what  I 
would  obtain  from  reading  his  invention  as  to  what  the  es¬ 
sence  of  his  invention  is. 

•  •••••• 

170  Q.  Where  did  you  obtain  these  sextants.  Professor 
Clauser? 

A.  I  purchased  them  from  the  United  States  Govern¬ 
ment,  sir. 
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Q.  Have  yon  a  docnment  to  establish  this  fact?  { 

A.  Yes,  sir.  | 

•  •••••• 

I 

171  The  Witness:  Yon  asked  for  the  bill  of  sale.  J. 

have  it  here,  sir.  ! 

i 

•  •••••  4 

i 

172  The  Conrt:  Yon  are  correct.  22  is  the  bill  of  sal^ 
The  description  is  on  Page  7  of  Exhibit  22.  Undei* 

the  heading  “Description”  appear  the  words  “Sextanjt 
mannfactnrer,  M  F  B,  Bendix  Aviation  Mannfactnrin^ 
Corporation”.  j 

Very  well  | 

(Therenpon  a  docnment  identified  as  a  bill  of  sales  wa^ 
marked  by  the  Depnty  Clerk  as  Plaintiffs^  Exhibit  No.  2$ 
and  received  in  evidence. )  | 

I 

•  •  •  •  •  •  ^ 

175  Q.  Does  the  sextant  in  yonr  hand  and  its  compand 
ion,  Plaintiffs'  Exhibit  No.  24,  bear  patent  markings k 

A.  Yes. 

Q.  Wonld  yon  read  them,  please  ?  ! 

A.  The  Exhibit  No.  23  on  the  name  plate,  and  I  am  readL 
ing,  says,  “Mannfactnred  nnder  one  or  more  of  the  foUowL 
ing  patents And  I  shall  read  the  nnmbers :  1556994.  Thajt 
is  the  first  nnmber.  The  second  nnmber  is:  1674550.  Th^ 
third  nnmber :  2140579.  The  fonrth  nnmber :  2145347.  And 
the  fifth  and  last  nnmber:  2252341.  ! 

Q.  Is  one  of  these  patent  nnmbers  that  yon  have  read  thfe 
Gray  Patent  nnmber  ?  1 

A.  Jnst  one  moment.  j 

Q.  Excnse  me.  I 

A.  Exactly  the  same  nnmbers  and  the  same  wordj- 

176  ing  is  borne  on  Exhibit  No.  24.  | 

Q.  Is  one  of  the  nnmbers  that  yon  have  jnst  read 
the  same  as  the  Gray  Patent  nnmber,  Plantiffs’  Exhibit 
No.  37.  ! 
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A.  Yes.  The  third  number  I  read,  2140579,  is  the  same 
as  the  number  of  the  Gray  Patent. 

Q.  Professor  Clanser,  would  yon  please  demonstrate  how 
the  sextant,  Plaintiffs^  Exhibit  No.  23,  operates? 

A.  This  is  an  averaging  sextant  which  I  shall  describe 
first  by  showing  the  portion — the  operation  of  the  portion 
of  the  device  that  constitutes  the  sextant,  and  secondly,  by 
describing  the  operation  of  the  averaging  device  connected 
to  it. 

The  sextant  portion, — ^if  I  hold  the  sextant  such  that  the 
eye  piece  into  which  one  may  look  is  toward  me,  then  on  the 
right  hand  side  is  the — the  right  hand  upper  side  is  the  con¬ 
ventional  sextant  portion. 

And  the  portion  on  the  lower  left  side  is  the  averaging 
portion.  The  optical  portion  of  the  sextant  consists  of  an 
eye  piece  through  which  one  may  look.  There  are  a  number 
of  mirrors,  lenses,  and  other  optical  elements  contained 
within  the  sextant  such  that  the  line  of  sight  goes 
177  in,  down,  across,  up  and  out 

Its  emergence  from  the  sextant  is  from  a  mirror,  a 
prismatic  mirror,  which  is  contained  inside  a  plastic  housing 
on  the  upper  right  hand  side  of  the  sextant  as  I  hold  it  with 
the  eye  piece  toward  me. 

And  that  prismatic  mirror  is  mounted  in  sudi  a  way  that 
it  can  rotate  to  perform  exactly  the  same  function  as  the 
upi)er  mirror  in  the  sextant  that  I  demonstrated.  And  there 
is  a  fine  adjustment  knob  connected  to  that  on  the  side  of 
the  sextant  away  from  me,  identifiable  by  the  line  for  the 
hand  to  rotate  the  knob  and  also  by  the  micrometer  mark¬ 
ings  and  the  numbers,  zero  1,  2,  3,  4. 

And  as  that  knob  is  turned,  the  plate  inside  the  sextant 
that  bears  the  prismatic  mirror  that  I  mentioned  before  is 
correspondingly  tilted  carrying  with  it  the  mirror.  You  may 
see,  there  is  also  a  scale  inside  that  bears  the  number — this 
is  the  mirror. 
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And  this,  if  you  will  notice,  there  is  a  pointer  here  on  the' 
disc  bearing  the  mirror  and  a  scale  opposite  with  the  num-l 
bers  from  zero  to  nine,  corresponding  to  the  degrees.  Theyj 
have  left  off  the  zeros.  They  are  the  tenth  degrees.  | 

And  as  I  turn  the  knob  you  will  notice  that  that  mirror 
rotates  from  corresponding  positions  from  zero  to  90  and  a 
micrometer  adjustment  is  afforded.  It  gives  much 

178  greater  precision  on  the  barrel  of  the  micrometeii 

knob.  I 

Would  you  care  to  look  through  this  sextant!  If  you  will| 
look  in  here,  I  am  not  just  sure  what  it — ^if  it  is  held  level — | 
let  me  be  sure  that  all  these  screens  and  so  on — others  have| 
held  it  since  I.  There  are  various  shades  in  it  so  that  if  you! 
are  looking  at  the  sun  or  other  things,  you  may — ^now  you 
will  see  a  portion  of  the  ceiling  of  the  room  because  it  is 
tilted  up  at  such  an  angle  that  the  ceiling  is  visible.  j 

You  will  also  see  a  circular  object  bouncing  around  insideJ 
That  is  the  bubble  that  serves  as  the  artifical  horizon. 

Now,  I  would  like  to  explain  the  operation  of  the  averagj 
ing  device  connected  to  this.  There  is  an  internal  connectioi][ 
between  the  micrometer  screw  adjustment  and  the  averagj 
ing  device  which  is  located  inside  the  bell  shaped  dome  oij 
the  left  side  of  the  averaging — of  the  sextant.  i 

Now,  the  readings  of  the  averaging  device  which  I  shal) 
explain  in  greater  detail  later — ^it  is  not  appropriate  to  exj 
plain  now  because  the  covers  and  so  on  are  not  removed; 
and  we  shall  do  some  of  that  later,  but  the  output  of  th^ 
averaging  device  appears  in  a  register  located  on  the  lower 
portion  of  the  sextant.  j 

The  operation  of  the  sextant  is  as  follows.  There  are  threi 
operating  levers  concerned  with  the  sextant  which 

179  arc  numbered  one,  two,  and  three,  one  and  two  bein^ 
the  side  of  the  instrument,  the  same  side  as  the  ey^ 

piece,  and  number  three  being  on  the  back  side.  I 

Now,  first  one  depresses  lever  one  and  it  is  caught  b^ 
lever  two.  That  serves  to  disengage  the  averaging  device 
from  the  sextant  itself  in  such  a  way  that  you  may  set  th^ 

1 

I 

i 

i 


I 
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coarse  adjustment  of  the  mstrxunent  to  the  appropriate 
valne. 

That  coarse — you  will  recall  that  when  I  used  this  I  dis¬ 
connected  the  sextant  from  the  averaging  device  in  order 
to  set  the  coarse  adjnstment  in  the  proportion  of  the  scale. 

Mr.  Moore:  The  witness  is  referring  to  Plaintiffs’  Ex¬ 
hibit  No.  17. 

The  Witness :  Levers  one  and  two  accomplish  that  same 
connection  and  disconnection.  So  that  the  celestial  body 
may  be  brought  to  the  appropriate  portion  of  the  scale. 
Then  the  levers  one  and — the  lever  one  is  released  by  press¬ 
ing  lever  two,  and  that  permits  the  engagement  then  of  the 
averaging  device  with  the  barrel — ^with  the  micrometer 
screw  adjustment. 

That  click  indicated  that  the  clutch  inside  had  made  the 
engagement  Now,  the  sextant  is  connected  to — that  is,  the 
micrometer  screw  adjustment  of  the  sextant  is  connected  to 
the  averaging  device. 

The  averaging  device  is  set  to  zero  by  means  of  the  knob 
on  the  end  of  it  and  then  the  barrel  of  the  micrometer 
189  adjustment  is  turned  until  coincidence  is  obtained 
between  the  celestial  body  and  the  bubble. 

You  saw  the  bubble  inside  and  the  tilting  of  the  mirror 
will  bring  the  star  so  that  it  will  be  exactly  opposite  the 
bubble  and  at  that  time  when  the  observer  is  ready,  he 
presses  the  lever  three,  which  starts  the  averaging  process. 

Now,  I  shall  do  that.  I  always  make  one  mistake.  It  is 
necessary  to  wind  the  clock  ahead  of  time,  and  every  time  I 
forget  to  wind  it. 

The  Court :  The  Court  was  about  to  inquire  about  that 

The  Witness :  I  forget  to  wind  the  clock.  I  was  discussing 
it  with  my  colleagues  this  morning  and  I  said  that  I  must  be 
sure  to  set  that  clock,  and  I  didn’t 

If  all  goes  well  now  when  I  press  lever  three  the  averaging 
device  will  start  its  operation  and  during  that  time  I  attempt 
to  maintain  coincidence  between  the  bubble  and  the  celestial 
body. 
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And  there  will  be — it  will  be — ^it  will  take  a  certaii 
amount  of  doing  on  my  part  because  of  the  sloshing  of  thi 
bubble  and  so  on.  Amd  the  clock  will  run  for  approximately 
two  minutes.  And  during  that  time  the  averaging  device  i$ 
computing  the  average  and  placing  it  on  the  register.  | 
While  this  is  going  on  you  may  see  the  registe^ 
181  tallying  the  various  readings.  Now,  when  I  move  thi^ 
back  to  zero  the  register  moves  none  at  aU,  but  wheiji 
I  go  to  the  other  end  the  register  moves  quite  rapidly.  j 
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By  Mr.  Moore : 


I 

♦ 
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Q.  Professor  Clauser,  have  you  finished  with  youf 
demonstration  of  the  Bendix  sextant?  | 

Al.  There  was  just  one  final  point  there.  There  is  inf 
coporated  in  the  Bendix  sextant  a  device  to  tell  the  navigaf 
tor  when  the  two  minute  period  is  up.  When  we  recessed 
the  device  was  still  running,  and  it  continued  throughout 
the  two  minutes,  and  at  the  end  of  that  time  a  shutter  swuni 
into  view  so  that  it  signaled  to  the  navigator  that  the  period 
was  through  and  that  he  could  stop  and  read  the  value  an<jl 
proceed  with  his  calculations  and  so  on.  j 

That  shutter  is  located  inside  at  a  point  halfway  up  on  th^ 
sextant  side.  Now,  if  you  don’t  mind.  I  would  like  to  shovi' 
you  that  piece  directly.  I  have  one  of  these  taken  out.  j 
This  is  the  shutter  that  I  mentioned,  and  the  obscuring 
portion  of  the  shutter  is  the  little  black  portion  theri 
183  and  it  is  mounted  in  such  a  way  that  it  pivots  baci 
and  forth  and  if  you  will  look  through  the  small  hol^ 
you  may  see  that  portion  of  the  device  right  in  there.  i 
Q.  Professor  Clauser,  we  have  here  a  diagram.  Wouli 
you  please  identify  that  ?  I 

The  Court:  The  inventor  referred  to  that  during  th^ 
testimony.  Do  you  intend  to  offer  it  as  an  exhibit?  | 

Mr.  Moore:  We  do  your  Honor.  | 

The  Court:  Perhaps  it  should  be  designated  or  marked,  j 
Mr.  Moore:  Would  the  Clerk  please  mark  the  diagrani 
before  us  as  Plaintiff’s  Exhibit  25  for  identification.  ! 
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(Therenpon  a  chart  was  marked  by  the  Deputy  Clerk  as 
Plaintiff’s  Exhibit  No.  25  for  identification.) 

The  Witness :  This  is  a  diagram  which  I  made  in  order  to 
explain  the  inner  workings  of  the  sextant,  it  being  difficult 
to  do  so  on  the  sexteint  itself  because  of  all  of  the  coverings, 
casings  and  so  on,  and  I  have  here  a  chart  on  which  have 
been  placed  photographs  of  the  pertinent  parts  of  the  sex¬ 
tant,  either  with  the  covers  removed  or  with  the  pieces  taken 
completely  out  of  the  sextant.  In  some  cases  these  photo¬ 
graphs  were  taken  from  the  manual  that  is  in  evidence.  I 
don’t  know  the  number  of  that. 

Mr.  HaU :  Plaintiff’s  Exhibit  J. 

The  Witness:  Plaintiff’s  Exhibit  J,  which  was 

184  designated  as  a  manual,  and  a  number  of  these  are 
taken  directly  from  that  manual 

By  Mr.  Moore : 

Q.  And  the  remaining! 

A.  The  remaining  were  photographs  which  I  made  myself 
that  seemed  appropriate. 

Q.  Of  what  t 

A.  Component  parts  of  the  sextant. 

185  By  Mr.  Moore : 

Q.  Then  these  photographs  are  either  taken  from  Plain¬ 
tiff’s  Exhibit  J  or  actual  photographs  you  have  made 
from  Plaintiff’s  Exhibit  No.  15  T 

A.  That  is  correct,  sir. 

In  order  to  show  the  interconnection  of  these  parts,  I  have 
placed  a  block  diagram  in  the  middle  of  the  chart.  Each 
block  bears  the  appropriate  title  of  that  portion  of  the  de¬ 
vice  and  the  arrangement  is  such  as  to  show  their  intercon¬ 
nection  in  the  sextant 

I  would  first  like  to  start  with  the  sextant  portion  of  the 
device  itself.  In  the  upper  righthand  comer  is  a  photograph 
taken  from  the  manual  showing  the  relation  of  the  various 


I 

i 


107 


optical  elements  within  the  sextant,  all  of  the  rest  being(  re¬ 
moved,  and  the  eye  of  the  observer  is  shown  at  the  left  of 
the  diagram,  and  you  may  trace  throng  the  various  lenses, 
prisms  and  other  optical  elements  the  course  of  the  line  of 
sight  out  to  the  star  that  is  being  centered  in  the  upper 
righthand  comer.  The  moving  prism,  the  moving  prismatic 
mirror,  that  tilts  in  order  to  bring  the  line  of  sight  of  I  the 
star  into  coincidence  with  the  bubble,  is  the  last  such  elen|ient 
through  which  the  sight  goes,  and  it  may  be  seen  in  the  jsec- 
ond  photograph  on  the  righthand  side  as  mounted  ojn  a 
movable  disc  which  bears  alongside  a  set  of  numbers  w^ch 
I  have  previously  pointed  out  to  the  Court  from  zero  to 
nine,  corresponding  to  zero  to  ninety  degrees,  [and 
186  the  movement  of  that  disc  is  affected  by  the  micijom- 
eter  screw  which  is  shown  in  detail  in  the  third  phjoto- 
graph  down,  the  connection  being  by  means  of  a  womji  or 
worm  gear.  j 

This  portion  that  I  have  described  thus  far  are  shown  on 
the  block  diagram  as,  first,  the  sighting  device  constituting 
the  optical  elements  and  their  appropriate  parts,  and  I  ^ve 
given  that  the  numerical  designation  2.  | 

Below  that  is  the  mirror  tilting  and  measuring  device. 
This  is  the  mechanical  portion  that  tilts  the  optical  elenjient, 
and  I  have  given  that  the  designation  3  in  its  box  or  bjock. 

Next  is  the  control  knob,  which  I  have  numbered  4,  w(hich 
provides  the  mechanical  means  to  effect  the  tilt  of  the  mir¬ 
ror.  i 

These  three  elements,  two,  three  and  four,  constitute  the 

conventional  sextant.  i 

Now,  we  come  to  the  averaging  device  which  is  shown  in 


Block  No.  6  and  opposite  that  as  the  fourth  photog|*aph 
down  is  a  cutaway  drawing  showing  that  averaging  device, 
and  I  shall  describe  in  some  detail  the  operation  of  that,'  in  a 
moment,  but  I  would  like  to  leave  that  just  now.  j 

Below  is  a  register  with  its  appropriate  connection  :from 
the  averaging  device  because  the  readings  of  the  avera^g 
device  are  transmitted  to  the  register  and  shown  there^  and 
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there  is  a  corresponding  photograph  of  the  register  opposite 
it 

187  Now,  the  averaging  device  is  driven  by  a  clockwork 
motor  and  over  on  the  lefthand  side  in  Block  No.  7  is 

the  designation  clockwork  motor,  and  opposite  it  on  the  left- 
hand  side  is  a  cutaway  drawing  showing  the  springs,  gears 
and  some  of  the  clockwork  motor. 

On  the  face  of  that  clockwork  motor  is  a  mechanism  that 
is  used  to  reset  the  device,  and  I  have  shown  an  additional 
view  of  that  face  of  the  clockwork  motor  and  labeled  it  re¬ 
wind  and  reset  mechanism  and  given  it  the  number  5. 

Li  addition,  there  is  the  shutter  that  swings  into  view  at 
the  termination  of  the  sight  to  inform  the  navigator  that  the 
averaging  process  is  through,  and  I  have  shown  a  photo¬ 
graph  of  that  shutter  in  the  upper  lefthand  comer,  and 
there  is  an  appropriately  designated  box  labeled  shutter, 
and  I  have  indicated  an  arrow  as  line  of  sight  that  shows 
that  it  goes  through  the  sighting  device  and  also  through  the 
shutter,  too.  The  shutter  is  interposed  such  that  it  can  cut 
off  that  line  of  sight. 

This  diagram  shows  the  interrelationships  of  the  various 
parts  and  shows  cutaway  drawings  of  those  parts,  and  it  re¬ 
mains  now  for  me  to  describe  in  more  detail  the  mechanism 
by  which  the  averaging  device  itself  works. 

Mr.  Moore:  We  offer  in  evidence  as  Plaintiff’s  Exhibit 
No.  25  the  block  diagram. 

The  Court:  Plaintiff’s  Exhibit  No.  25  will  be  re- 

188  ceived  in  evidence. 

(Thereupon  the  chart  heretofore  marked  for  identi¬ 
fication  as  Plaintiff’s  Exhibit  No.  25  was  received  in  evi¬ 
dence.) 

Mr.  Moore :  We  have  a  black  model  which  we  would  ask 
the  Clerk  to  mark  for  identification  as  Plaintiff’s  Exhibit 
No.  26. 

The  Court :  You  described  it  as  a  black  modeL 

Mr.  Moore :  Black  model  of  the  Bendix  averaging  device. 

(Thereupon  the  model  identified  as  a  Bendix  Averaging 
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Device  was  marked  Plaintiff’s  Exhibit  No.  26  for  identifica¬ 
tion.)  I 

By  Mr.  Moore :  | 

i 

Q.  Wonld  yon  identify  this  model  Professor  Clansert  j 
A.  This  is  a  model  which  I  had  constructed  to  illustrate 
the  working  of  the  averaging  device  in  the  Bendix  sextalnt. 
I  believe  at  this  time  it  would  be  appropriate  for  counsel]  to 
come  up,  because  I  am  going  to  demonstrate  the  workings'  of 
this  in  a  similar  way  to  that  that  I  have  done  previously.! 

Q.  Would  you  prefer  to  do  that  first,  Professor,  or  woild 
you  prefer  to  compare  it  with  the  block  diagram?  I 

A.  I  believe  the  presentation  would  be  clearer  if  I  px- 
plained  this  first  and  then  showed  the  tie-ins.  | 

This  device  which  I  hold  in  my  hands  is  an  adding  devjice 
that  will  add  together  the  various  numbers  that  ^e 
189  fed  into  it.  The  manner  of  placing  those  number^  in 
is  similar  to  that  that  is  used  in  the  previous  demon¬ 
stration.  The  model  bears  a  pointer  which  moves  across  the 
scale,  again  numbered  from  zero  to  five,  and  it  is  on  tlhis 
scale,  by  means  of  this  pointer,  that  the  numbers  to  be  ad4ed 
are  fed  into  the  device.  j 

There  is  a  shaft  leading  in  from  the  back  of  the  devicei  on 
which  I  may  place  the  crank,  as  I  did  previously,  for  hand 
operation.  | 

There  is  a  shaft  similarly  coming  out  of  the  face  of  ]fche 
front  of  the  device,  to  which  I  shall  connect  the  register}  to 
indicate  the  results  of  the  addition.  | 

The  addition  itself  is  performed  in  the  following  w^y: 
There  are  two  discs  located  side  by  side  in  this  particular 
model  One  of  those  discs  is  made  of  brass;  the  other  is 
made  of  wood.  The  first  of  the  discs,  the  brass  disc,  bears  a 
pawl  mechanism,  which  when  it  is  tripped  will  engage  ihe 
other  disc,  the  wooden  disc,  such  that  the  two  discs  are  dar- 
ried  around  together.  When  the  pawl  is  disengaged  the  ^o 
discs  are  not  so  connected  and  rotation  of  the  brass  disc  does 
not  carry  the  wooden  disc  around  with  it.  ! 
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Now,  the  principle  of  the  device  is  to  change  the  portion  of 
the  revolution  that  the  two  discs  are  connected  proportional 
to  the  number  going  in.  By  that  I  mean  that  if  I  set  the  No. 
3  on  the  device,  then  for  three-tenths  of  a  revolution  of  the 
shaft  the  two  discs  are  connected  and  the  other  re- 

190  maining  portion  they  are  disconnected. 

If  I  shift  so  that  the  pointer  is  at  4,  then  they  are 
connected  through  four-tenths  of  the  revolution,  and  in  this 
way  the  device  acts  as  an  adding  device  similar  to  the  adding 
device  we  had  before. 

Now,  I  can  demonstrate  that  in  the  following  way:  Again, 
I  shall  make  use  of  Exhibit  No.  19,  which  was  the  register. 
I  return  the  register  to  zero  and  connect  it  to  the  adding 
device. 

Now,  the  strings  from  the  exhibit  here  are  getting  caught 
in  the  gears. 

The  Court:  Take  them  off. 

The  Witness :  I  would  like  to  get  them  off. 

Now,  I  can  show  that  the  device  does  in  fact  perform  the 
operation  of  addition.  I  place  the  pointer  opposite  the 
Number  1  and  turn  the  crank.  First  the  pawl  goes  by  a 
fixed  pin  which  releases  to  start  the  operation.  Then  it 
travels  through  a  proper  fraction  of  a  revolution,  at  which 
time  it  strikes  a  second  pin.  A  different  portion  of  the  pawl 
strikes  a  second  pin  home  by  the  indicating  pointer  whidi 
disengages  the  first  from  the  second  disc  so  that  during  the 
remainder  of  the  turn  which  I  am  now  making  no  revolution 
is  imparted  to  the  counter,  and  the  number  1  has  been 
brought  up  by  the  portion  of  the  time,  portion  of  the  revolu¬ 
tion  that  the  engagement  was  affected. 

191  Now,  if  I  shift  the  pointer  opposite  the  number  2, 
now  the  two  discs  will  be  interconnected  for  two- 

tenths  of  a  revolution  in  the  course,  and  that  will  add  to  the 
one  in  the  register,  bringing  up  the  number  3. 

I  make  that  revolution.  The  discs  did  so  move,  and  pass¬ 
ing  opposite  the  pin  borne  by  the  pointer  which  is  now  at 
2,  disengagement  was  effected,  and  I  continued  the  revolu- 


Ill 


I 


tion  back  to  the  starting  point,  and  the  nnmber  3  appears  in 
the  register.  So  that,  repeating  again,  for  three  I  may  sdd 
three  to  three  and  get  six.  So  that  in  exactly  the  same  ^y 
this  device  performs  the  fnnction  of  addition,  performsj  the 
operation  of  addition.  j 

By  the  addition  of  parts,  the  divider,  the  motor,  the  ^ex¬ 
tant  an  so  on,  I  conld  bnilt  np  in  exactly  the  same  wa^  as 
I  did  before  the  complete  combination  of  parts  necessarj^  to 
perform  antomatic  averaging,  and  I  should  like  to  em;^ha- 
size  again  that  it  is  not  jnst  any  one  of  the  particular  me¬ 
chanical  parts  that  is  the  principal  subject  to  my  discussion, 
but  their  combination  to  effect  a  useful  result.  ! 


By  Mr.  Moore :  j 

Q.  Have  you  explained.  Professor,  how  Exhibit  26  relates 
to  the  other?  j 

A.  No.  1 

Q.  To  the  other  previous  Exhibits  17, 20  and  21.  | 

A.  Well,  I  did  some  in  saying  that  I  can  buil^  up 
192  exactly  the  same  combination,  substituting  Exhibit  26 
for  Exhibit  18.  Would  you  desire  me  to  do  that,  pir? 
The  Court :  I  don  ^t  think  it  is  necessary.  | 

Mr.  Moore :  We  offer  it  in  evidence  as  Plaintiff’s  Exiiibit 
26,  the  black  model  of  the  Bendix  integrater.  I 

The  Court:  Plaintiff’s  Exhibit  No.  26  will  be  receive^  in 
evidence.  | 

(Thereupon  the  model  heretofore  marked  for  identb^ca-* 
tion  as  Plaintiff’s  Exhibit  No.  26  was  received  in  eviden^.) 

I 

By  Mr.  Moore :  j 

I 

I 

Q.  Professor  Clauser,  would  you  please  compare  PljEiin- 
tiff ’s  Exhibit  No.  26  wiffi  a  Bendix  sextant,  such  as  Plain¬ 
tiff  ’s  Exhibits  15, 23  or  24  ?  | 

A.  Well,  if  it  would  be  possible,  sir,  I  have  here  another 
sextant  which  I  have  removed  all  of  the  covers,  casings  knd 
so  on  from,  so  that  the  parts  are  freely  visible.  Now,  sWll 
you  introduce  that  as  an  exhibit  ?  ! 


1 

1 

i 

I 
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Q.  Professor  Clauser,  is  the  sextant  which  yon  hold  in 
yonr  hand  with  the  parts  removed  identical  in  all  respects 
with  Plaintiff  *s  Exhibits  15, 23  and  24? 

A.  It  is  not  identical  with  15,  but  to  the  best  of  my  knowl¬ 
edge  it  is  identical  with — ^what  were  the  last  two  ? 

Q.  Twenty-three  and  twenty-four. 

A.  I  believe  it  is  exactly  the  same  model  number.  This 
is2-A. 

193  Q.  Are  the  parts  to  which  you  refer  the  same  in  all 
portions? 

Au  I  believe  that  there  is  a  minor  difference  in  that  the 
lighting,  the  arrangement  for  the  lighting  and  such  things 
are  different  between  the  two  sextants.  There  have  been 
two  models  that  I  purchased,  and  this  is  of  the  second  model 
designated  3014-2-B,  and  the  other  is  3014-2- A.  The  princi¬ 
pal  change  is  simply  a  rearrangement  of  the  lighting  to  aid 
observations  at  night.  I  believe,  I  am  sure  there  is  no  es¬ 
sential  mechanical  difference  between  the  two,  and  it  was 
that  model  2-B. 

The  Court :  Those  models  are  industry  models,  company 
models? 

The  Witness :  Yes,  sir,  they  are  company  models. 

Mr.  Moore :  If  your  Honor  wishes,  we  may  offer  this  in 
evidence,  but  it  seems  that  we  have  quite  a  few  sextants  now 
in  evidence. 

The  Court:  The  instrument  that  the  witness  has  in  his 
hand,  that  would  be  Exhibit  27  ? 

Mr.  Moore:  It  would  be. 

The  Witness :  It  will  take  me  less  than  a  minute  to  take 
the  case  off  one  of  the  others  and  then  we  won’t  have  to 
worry  about  it. 

The  Court:  I  think  it  would  perhaps  simplify  the  record 
if  you  wouldn’t  offer  another  identical  instrument. 

194  Mr.  Moore :  Certainly. 

The  Witness:  I  have  here  Exhibit  No.  23,  and  I 
have  removed  the  case  from  that,  from  the  averaging  por¬ 
tion  of  that  exhibit,  so  as  to  show  in  detail  the  inner  work- 
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ings  of  the  averaging  device  and  in  order  to  show  that  it  is  | 
in  fact  based  on  the  same  design,  the  same  principles  as  the  | 
model  that  I  have  demonstrated.  j 

The  other  one  was  26  and  this  is  23.  I 

The  Court :  Your  statement  is  that  Plaintiff  ^s  Exhibit  j 
23  is  identical  with —  i 

The  Witness :  That  the  averaging  device  of  23  has  the  i 
same  design  as  the  averaging  device  incorporated  in  Plain- 1 
tiff  ^s  Exhibit  26.  j 

The  Court;  The  same  design!  | 

The  Witness:  Yes,  sir.  | 

The  Court:  Very  well.  i 

The  Witness :  Now,  I  would  like  to  start  the  next  median- 1 
ism  in  operation.  I 

The  averaging  device  contains  two  discs  again  side  byi 
side.  There  is  a  brass  disc,  an  inner  brass  disc,  and  outer  i 
silver  colored  brass  disc.  The  inner  disc  is  driven  by  a! 
clockwork  motor,  as  would  have  been  the  case  had  I  con¬ 
nected  the  electric  motor  to  Exhibit  26.  | 

That  disc  bears  a  pawl,  which  is  intermittently  engaged  | 
so  as  to  carry  the  silver  disc  around  by  the  brass  disc  | 
195  and  the  fraction  of  a  revolution  in  which  this  engage- 1 
ment  is  effected  is  controlled  by  the  control  knob,  the  | 
micrometer  control  knob.  ! 

When  I  place  that  control  knob  at  zero,  notice  that  thej 
silver  disc  does  not  move  at  all,  and  as  I  turn  it  to  small  it  is  | 
engaged  for  a  small  fraction  of  the  turn.  The  greater  thej 
reading  of  the  micrometer,  the  greater  the  time  of  engage- 1 
ment  | 

The  number  of  turns  of  the  silver  disc  is  communicated 
through  gears  and  shafts  directly  to  the  counter  and  ap-| 
pears  as  reading  on  the  face  of  the  counter.  That  is,  this| 
counter  reads  a  proportionate  value  to  the  number  of  revolu-| 
tions  that  have  been  made  by  the  silver  disc,  and  that  is  ex-j 
actly  the  combination  we  had  here  where  the  silver  discj 
corresponded — the  silver  disc  of  Exhibit  23  corresponded  to! 
the  wooden  wheel  of  Exhibit  26,  and  in  both  cases  those  | 
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wheels  are  eonnected  throngh  appropriate  gearing  to  the 
register. 

By  Mr.  Moore : 

Q.  When  yon  say  counter  do  you  mean  renter  ? 

A.  I  mean’t  register.  That  was  a  slip  of  my  tongue,  sir. 
So  that  it  was  my  attempt  in  making  the  models  to  show  in 
such  a  way  that  was  easily  visible  to  the  Court  through  the 
model  the  operation  of  the  Bendix  averaging  device. 

Q.  Do  you  wish  at  this  time.  Professor  Clauser,  to  demon¬ 
strate  or  compare  the  combination  of  Plaintiff’s  Ex- 
196  Mbits  17  through  21,  inclusive,  and  17, 19,  20,  21  and 
26,  or  do  you  feel  that  you  have  covered  that  suffici¬ 
ently? 

A.  No.  I  think  that  a  further  statement  on  that  would  be 
of  assistance  to  the  Court. 

The  Court ;  You  are  speaking  of  ExMbits  17  through  21, 
inclusive? 

Mr.  Moore :  Yes  your  Honor,  inclusive. 

The  Court:  Very  well 

The  Witness :  It  was  by  means  of  ExMbits  17  through  21 
that  I  demonstrated  the  operation  of  the  Gray  averaging  de¬ 
vice,  and  by  averaging  device  I  mean  the  interconnection  of 
the  averaging  device  with  the  sextant  to  provide  an  auto¬ 
matic  average  during  a  prolonged  continuous  sight.  It  was 
by  means  of  Exhibit  26,  in  combination  with  these  ExMbits 
16  through  21,  leaving  out  Exhibit — I  am  sorry — ^it  was  Ex- 
Mbits  19  through  21  in  combination  with  26  that  I  used  to 
demonstrate  the  Bendix  avera^g  device,  and  I  should  in¬ 
clude  in  that  Exhibit  17  wMch  was  the  sextant,  would  be 
used  in  tha  t  built-up  combination. 

The  Court :  Then  it  would  be  Exhibit  17  and  19  through 
21? 

The  Witness:  That  is  correct. 

Mr.  Moore :  Plus  26,  your  Honor. 

The  Court :  In  combination  with  26? 

The  Witness :  Twenty-six  ^ving  the  Bendix  device. 
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197  The  Court:  VerywelL  i 

The  Witness :  Now,  as  I  have  emphasized  before, 

it  is  not  the  individual  parts  that  we  need  look  at  in  particu¬ 
lar,  but  the  overall  combination.  However,  if  you  looi  at 
the  two  assemblages  you  will  see  that  they  are  identical 'ex¬ 
cept  for  the  substitution  of  the  adder  26  in  the  case  of  Bendix 
for  the  adding  device  18  in  the  case  of  Gray.  So  it  would  be 
appropriate  to  see  if  in  this  substitution  of  one  part  !for 
another  if  equivalence  has  been  maintained,  if  the  twj) 
operate  similarly  or  identically,  and  if  not,  in  what  ^ay 
they  do  differ.  I 

Now,  I  have  explained  previously  that  there  is  the  addi¬ 
tion  of  discrete  numbers  which  I  demonstrated  on  the  Gray 
device  at  first  by  placing  in  the  numbers  1,  2,  3,  4,  5  and  3, 
and  adding  each  one  after  the  other.  i 

On  the  same  device  I  demonstrated  that  continuous  a<^di- 
tion  could  be  made,  could  be  accomplished  by  rotating  the 
input  knob,  that  is  the  crank  in  exactly  the  same  way  as  be¬ 
fore,  but  during  that  I  moved  the  pointer  back  and  forth 
across  the  scale  and  I  stated  at  that  time  that  the  word  inte¬ 
gration  is  introduced  to  cover  both  these  cases  of  the  dis¬ 
crete  and  the  continuous  addition.  j 

Now,  in  the  Bendix  device  you  will  notice  that  periodic 
engagement  and  disengagement  of  the  two  discs  takes  place 
in  such  a  way  that  you  get  this  addition  of  a  number 

198  corresponding  to  what  is  set  into  the  pointer  at  i  the 
time  of  disengagement.  The  engagement  poin^  is 

the  same  for  all  revolutions.  It  is  the  disengagement  p|)int 
that  is  changed  by  the  position  of  the  pointer.  Consequently, 
it  would  appear  that,  one,  the  Gray  device  has  the  possibility 
of  both  discrete  and  continuous  addition  or  summajtion 
whereas  the  Bendix  device  has  solely  the  possibility  of  jdis- 
crete  addition.  ' 

Now,  in  order  to  investigate  this  point  in  some  detail  I 
have  examined  the  literature  as  suggested  by  Gray  inj  his 
patent  on  this  i)oint,  and  there  I  should  like  to  read  front  his 
patent  the  suggestion  that  led  me  to  the  investigation  of!  the 

I 

I 

I 
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literature,  and  I  am  quoting  now  from  page  1,  column  2, 
line  47  to  page  2,  colnmn  1,  line  14,  and  I  read : 

“The  averaging  device  used  in  connection  with  my  in¬ 
vention  may  assume  many  different  mechanical  forms  some 
of  the  features  of  which  have  been  used  heretofore  in  other 
fields  and  for  different  purposes.  I  am  aware  of  certain 
prior  art  devices  employing  integrating  mechanisms  for 
mechanically  computing  the  range  of  moving  bodies  such  as 
aircraft,  to  facilitate  firing  of  antiaircraft  guns. 

“I  am  also  aware  of  certain  prior  patents  disclosing  inte¬ 
grating  devices  applied  to  conduits  for  the  amount  of  liquid 
flow  therethrough  over  a  period  of  time  and  patents  showing 
automatic  plans  meters  for  integrating  the  areas  under 
curves  previously  plotted  on  paper.  Some  of  these 
199  devices  embodied  apparatus  that  may  be  modified 
and  used  in  connection  with  my  invention.  However, 
none  of  these  prior  patents  or  devices,  as  far  as  I  am  aware, 
disclose  the  idea  of  a. combination  of  octant  and  averaging 
device  for  taking  continuous  sights  over  a  period  of  time 
and  giving  the  true  average  for  this  period.’’ 

You  will  notice  that  he  says  there  that  he  is  aware  of  prior 
patents  disclosing  integrating  devices  applied  to  conduits 
for  determining  the  amount  of  liquid  flow  therethrough  over 
periods  of  time,  and  it  turns  out  that  the  technical  literature 
of  this  measurement  of  fluid  through  conduits  is  rather  ex¬ 
tensive  on  this  question  of  integrating  devices,  and  I  have 
gone  through  the  literature  in  order  to  find  what  the  experi¬ 
mental  terminology  and  what  the  accepted  background  is, 
and  I  find  that  they  use  interchangeably  the  continuous  in¬ 
tegrators  and  the  sampling  or  discrete  adding  integrators 
and  I  have  assembled  a  group  of — 

The  Court :  You  say  they  use  them.  What  do  you  mean  1 
The  Witness:  The  people  that  have  written  technical 
publications  in  the  fluid  metering  field. 

The  Court :  You  mean  use  them  indiscriminately  t 
The  Witness :  They  use  them  interchangeably. 

The  Court :  Very  well 
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The  Witness :  And  I  have  prepared  the  first  do^- 
ment,  which  is  a  report  of  the  American  Society  [of 
Mechanical  Engineers,  and  it  is  a  report  made  by 
special  research  committee  on  fluid  meters,  and  it  w 
sued  in  1931. 

I  might  say  that  the  American  Society  of  Mechani^jal 
Engineers  is  the  topmost  society  of  snch  engineers  in  ttiis 
country  and  is  a  well-respected  organization,  and  their 
special  research  committee  on  field  meters  published  t^s 
document,  and  it  describes  a  large  number  of  devices  which 
they  call  integrating  devices.  These  are  the  devices  which 
obtain  for  them  the  average  fluid  flow  over  a  period  of  tiijne 
that  a  consumer  has  used.  | 

Now,  the  devices  so  described  are  described  on  pages  [25 
through  50  of  this  document  and  I  shall  not  burden  tte 
Court  with  reading  extensively  from  this,  but  suflSce  it  to 
say  as  you  go  through  and  see  the  description  of  these  de¬ 
vices  you  find  that  they  have  used  under  the  title  integrators 
both  the  discrete  adders  and  the  continuous  adders  thaj  I 
have  been  discussing  here.  So  that  it  is  clear  to  someone 
that  goes  through  this  list  that  in  that  field  and  by  tl^at 
group  the  word  integration  and  the  word  integrators  ^re 
used  interchangeably  for  these  two  devices. 

Mr.  Moore:  We  offer  it  in  evidence.  1 

The  Court :  Now  I  would  like  to  ask  before  we  close  wl^t 
is  the  impact  of  that  interchangeable  use  of  the  tenps 
201  continuous  flow  and  integrating  flow  upon  the  isspe 
in  this  case  as  to  whether  the  Bendix  instrument  Or 
the  instruments  that  are  sold  by  Bendix,  manufactured  ^y 
Bendix  were  instruments  that  conform  to  the  specificatiojns 
of,  let ’s  say,  the  Gray  patent  T  | 

The  Witness :  It  is  conceivable  that  an  attempt  might  |)e 
made  to  claim  that  because  one  performs  both  continuous 
and  discrete  addition  that  this  constitutes  an  essential  dif¬ 
ference.  I  believe  that  this  is  not  true ;  that  they  instead  |of 
being  distinct  and  different,  are  one  and  the  same,  and  tl|iis 
publication  of  the  American  Society  of  Mechanical  En^- 
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neers  to  widch  Gray  refers  in  his  patent,  I  refer  to  that  to 
show  that  I  am  not  alone ;  that  this  angust  society,  with  its 
special  research  committee  very  carefully  chosen,  leading 
men  in  the  field  agreed  with  me  that  no  such  distinction  can 
be  made. 

Mr.  Moore:  If  your  Honor  please,  we  understand  this 
to  be  one  of  the  main  points  of  the  defense  concerning  the 
use  of  patents. 

The  Court :  Now,  is  this  interchangeable,  this  use  of  the 
terms  interchangeably  and  the  significance  of  the  terms  af¬ 
fected  by  the  context  in  which  it  is  used  by  the  writers  in 
these  scientific  articles  so  far  as  concerns  the  application 
of  the  terms  and  the  interchangeable  use  of  the  terms  of  the 
instruments  involved  in  this  inquiry? 

The  Witness :  It  is  not,  sir. 

202  The  Witness:  Would  you  care  to  say  anything 
further  on  that? 

The  Witness :  The  averaging  devices  which  constitute — 

The  Court:  May  I  inquire  first,  what  was  the  subject 
matter  of  the  discussion  in  the  literature  in  which  these 
terms  were  used  that  you  have  described  as  interchangeable 
in  support  of  your  contention  that  the  claim  of  one  in  an 
application  for  a  patent  would  be  tantamount  to  the  claim 
of  the  other? 

The  Witness :  Yes.  The  subject  matter  of  the  report  is  a 
listing  and  description  of  the  various  fluid  flow  meters  that 
were  on  the  market,  were  available  on  the  commercial 
market  for  this  measurement  of  the  average  fluid  flow  over 
a  period  of  time,  the  general  object  being  to  have  a  reading 
at  the  end  of  a  month  ^s  period  so  that  the  consumer  of  the 
fluid,  gas  or  water  or  whatever  it  might  be,  could  be  properly 
charged  for  the  amount  of  fluid  that  he  had  so  consumed, 
and  it  is  necessary  to  have  the  average  rate  at  which  he  has 
been  using  that  fluid  over  the  month  ^s  time  to  give  him  a 
proper  charge  and  the  ASME  publication  describes  one 
after  another  these  devices.  A  portion  of  them  used  the  in- 
tograter  described  by  Gray.  A  portion  of  them  used  inte- 
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graters  of  the  kind  used  by  Bendix,  being  best  described 
discrete  integraters  and  both  are  referred  to  by  the  genericj 
term  integrater. 

It  is  clear  from  reading  this  that  either  could  be 
203  used  for  exactly  the  same  purpose  to  determine  this 
average  over  a  suitable  interval  of  time  so  that  the 
consumer  may  be  given  a  proper  billing  for  his  consumptioii 
of  liquid  or  fluid,  and  I  am  certain  having  read  that  thal| 
the  use  of  these  integraters  in  connection  with  a  sextant 
would  not  change  the  context  in  which  those  terms  are  use<^ 
for  averagers  and  integraters  in  this  ASME  publication  | 


204  The  Witness :  I  have  here  excerpts  from  the  magaj 
zine,  the  technical  magazine  entitled  “Instruments.’! 

That  is  the  name  of  the  publication,  with  a  sub-title  “Th^ 
Magazine  of  Measurement  and  Control,”  and  these  agaih 
are  articles  taken  from  that  that  illustrate  this  same  interj 
changeability  of  use  of  these  types  of  meters,  and  there  ar^ 
one,  two,  three  of  those.  I 

The  Court:  Well,  the  Court  would  assume  that  the  inj 
struments  to  which  you  refer  which  constitute  excerpti$ 
from  these  publications  would  be  in  the  same  category  as 
text  books  upon  which  the  witness  is  relying  to  support  his 
testimony  or  position  he  is  taking.  j 

Now,  you  can  treat  them  in  that  way,  if  you  wish.  You  car| 
make  reference  to  them  by  date  of  publication  or  any  othei^ 
way,  or  you  can  incorporate.  You  can  offer  any  portions  of 
them  you  wish  to  offer.  You  can  do  that  by  quotation,  if 
you  wish.  | 

The  Witness :  These  are  extractions,  sir.  ! 

The  Court:  You  think  the  entire  quoted  material  woul^ 
be  necessary?  I 

205  The  Witness:  All  of  the  portion  of  the  magazini 
which  bears  on  this  subject  has  been  quoted,  but  the 

magazine  contains  other  articles  that  have  no  bearing  oi|i 
this  at  all  and  they  have  not  been  included.  I 
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The  Court :  The  Court  understands  that  these  are  taken 
from  and  are  a  part  of  the  magazine  to  which  you  refer  the 
technical  magazine.  The  only  inquiry  in  the  Court’s  mind  is 
the  matter  of  reducing  the  record  as  much  as  possible  and 
the  inquiry  is  whether  counsel  feels  it  would  be  necessary  in 
the  protection  of  his  record  or  to  make  his  record  to  intro¬ 
duce  the  entire  material  in  each  instance  or  to  permit  the 
witness  to  read,  if  counsel  desires,  such  portions  of  the  ma¬ 
terial  as  counsel  wishes  to  produce  to  bear  out  the  point  that 
he  is  introducing  them  for. 

Mr.  Moore:  If  your  Honor  please,  as  the  witness  has 
said,  we  have  selected  these  with  care.  We  have  condensed 
them  as  much  as  we  can,  and  it  is  counsel’s  feeling  that  the 
record  will  be  reduced  more  just  by  offering  them. 

The  Court:  You  may  offer  them  by  number  if  you  wish 
then.  Whiit  are  the  serial  numbers  of  those? 

The  Deputy  Clerk :  Twenty-seven. 

Mr.  Moore:  We  offer  in  evidence  as  Plaintiff’s  Exhibit 
No.  27  Part  2  of  a  report  of  the  American  Society  of  Me¬ 
chanical  Engineers  Special  Besearch  Committee  on  Fluid 
Meters,  published  1931,  in  a  publication  entitled  “Fluid 
Meters.” 

206  The  Court:  Very  well 

Mr.  Moore:  We  offer  in  evidence  as  Plaintiff’s 
Exhibit  No.  28  an  extract  from  “Instruments,”  Volume  6, 
title  page  and  page  65,  issued  March  1939. 

We  offer  in  evidence  as  Plaintiff’s  Exhibit  No.  29  an  ex¬ 
tract  from  “Instruments,”  Volume  7,  comprising  the  title 
page  and  page  80,  published  April  1934. 

We  offer  in  evidence  as  Plaintiff’s  Exhibit  No.  30  an  ex¬ 
tract  from  “Instruments,”  Volume  10,  comprising  the  title 
page  and  page  199,  issued  August  1937,  and  we  offer  in  evi¬ 
dence  as  Plaintiff’s  Exhibit  No.  31,  United  States  Patent 
No.  1,957,747  to  Young. 

The  Court :  What  is  the  number  of  it  again  ? 

Mr.  Moore :  1,957,747,  granted  May  8, 1934,  by  the  United 
States  Patent  Office. 
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The  Court:  To  whom  was  the  patent  granted?  | 

Mr.  Moore:  To  Young.  ; 

The  Court:  Very  weU.  That  completes  your  offer?  |Is 
your  offer  concluded  now  ?  | 

Mr.  Moore :  Yes,  your  Honor. 

The  Court:  Plaintiff’s  Exhibits  27  to  31,  inclusive,  are 
received  in  evidence.  | 

I 

(Thereupon  the  documents  were  marked  as  Plain ti^’s 
Exhibits  Nos.  27  to  31,  inclusive,  and  were  received  in  ejvi- 
dence.)  I 

'  •  I 

•  •  •  •  •  •  j  • 

I 

208  By  Mr.  Moore:  | 

Q.  Professor  Clauser,  would  you  please  ident^y 
this  exhibit  marked  No.  32?  A.  This  is  a  modification  to  jthe 
Bendix  sextant  which  I  had  made  in  my  laboratory.  Whejn  I 
first  acquainted  myself  with  the  Bendix  device  and  with  the 
Gray  patent  it  appeared  to  me  that  with  surprisingly  snjall 
number  of  modifications  the  Bendix  device  could  be  altered 
by  a  substitution  of  a  relatively  few  number  of  parts  |  so 
that  it  followed  exactly  the  teachings  of  the  Gray 

209  patent,  and  I  have —  i 

•  •  •  •  •  •  j  • 

I 

222  The  Court:  I  still  go  back  to  the  question  tha|t  I 
asked,  if  you  are  basing  your  cause  of  action  on  jthe 

claim  that  Bendix  manufactured  an  instrument  of  a  certiain 
character  which  you  concede  is  not  identical  with  the  instra- 
ment  covered  by  the  Gray  patent,  and  you  are  contending 
that  the  manufacture  of  such  an  article  constitutes 

223  an  act  on  the  part  of  Bendix  which  requires  therci  to 
pay  you  royalties  on  the  Gray  patent  and  why  I  do 

you  have  to  go  outside  of  that  and  bring  in  another  instru¬ 
ment  which  you  construct  or  which  the  witness  constrrtcts 
himself?  Why  not  base  your  case  upon  the  instruments  s<j)ld, 
manufactured  by  the  Bendix  people,  and  contend  in  accord¬ 
ance  with  your  claim  of  your  complaint  that  that  articl^  so 

I 

I 

I 

I 

I 


I 
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manufactured  and  sold  gives  rise  to  a  claim  on  your  part  for 
royalties  for  the  sale  of  those  articles?  Why  go  out  and 
built  up  another  instrument,  even  if  it  varies  slightly,  and 
introduce  it  as  an  exhibit? 

I  am  perfectly  willing  to  receive  it,  but  I  would  like  to 
know  what  your  theory  is. 

Mr.  Hall :  We  have  already  by  use  of  models  shown  your 
Honor  the  thing  which  you  asked,  which  you  said  that  we 
should  do,  and  in  addition  we  have  this  additional  model 
which  shows  that  these  minor  details  of  the  one  part  are  of 
the  Bendix  sextant  and  are  complete  substitutes  and  inter¬ 
changeable  with  the  corresponding  details  of  our  patent. 

The  Court:  But  the  defendant  has  had  nothing  to  do  with 
the  substituted  article. 

Mr.  EEall :  Well,  I  know  but  we  are  just  showing  that  they 
are  equivalents  because  they  may  be  substituted  one  for  the 
other. 

Now,  as  you  can  see  from  the  decisions  we  cited  in  our 
trial  brief,  the  law  not  only  allows  us  to  recover  in  the 
224  event  they  use  our  patent  exactly,  but  also  we  are  en¬ 
titled  to  a  broad  range  of  equivalents. 

The  Court:  Now,  so  far  as  that  is  concerned,  assuming 
the  Court  would  completely  agree  with  you  in  that —  the 
Court  is  not  saying  that  it  does  not — that  would  raise  the 
question  as  to  whether  or  not  the  instrument  sold,  manu¬ 
factured  and  sold  by  Bendix  constituted  a  substantial  equiv¬ 
alent  of  the  instrument  coverd  by  the  Gray  patent. 

Mr.  BEall :  Yes,  but  if  certain  of  the  parts  of  one  can  be 
substituted  for  the  corresponding  part  of  the  other,  that 
shows  beyond  per  adventure  that  they  are  equivalents  in 
this  combination,  and  that  is  what  we  want  to  show. 

The  Court:  Which  is  the  equivalent?  What  is  the  equi¬ 
valent?  The  Bendix  is  the  equivalent? 

Mr.  Hall :  There  is  no  question,  but  as  to  the  broad  com¬ 
bination  they  are  equivalents. 

The  Court :  Now,  when  you  say  they  are  equivalents — 

Mr.  Hall :  That  the  Bendix  sextant  and  the  Gray  patent 
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are  equivalents.  In  addition,  we  say  that  not  only  is  the 
broad  combination  the  equivalent,  but  these  minor  p^arts 
which  the  defendant  says  are  different,  that  they  cab  be 
substituted  one  for  the  other,  and  therefore  they  are  Uni¬ 
valents  also.  { 

I  don^t  see  why  we  can^t  be  permitted  to  show  that  ;i  that 
the  things  they  say  are  different  can  actually  be  substituted 
for  one  another,  so  we  take  one  off  and  put  the  dther 
225  one  in  in  its  place  and  it  shows  that  there  is  no  differ¬ 
ence  there. 

Mr.  Moore :  Can  your  Honor  think  of  this  as  a  Grav  de¬ 
vice?  [ 

The  Court:  Yes.  j 

Mr.  Moore :  And  that  is  essentially  what  it  is,  and  wje  can 
forget  about  these  other  things  for  the  moment,  and  to  re¬ 
verse  our  thinking  the  witness  can  show  how  this  pajrt  of 
the  Gray  device  can  he  taken  off  and  Bendix  puts  oh  the 
added  wheel  and  the  pawl  and  the  trip  mechanismj  and 

thereby  show  they  are  equivalents.  j 


228  Harold  Edwin  Gray  | 

called  as  a  witness  on  behalf  of  the  Plaintiff,  bein^  first 
duly  sworn,  was  examined  and  testified  as  follows :  j 

Direct  Examination  I 

i 

By  Mr.  Hall :  *  | 

I 

Q.  State  your  name,  age,  residence  and  occupatiok  A. 
My  name  is  Harold  Edwin  Gray.  My  residence  is  535  Park, 
New  York  City.  My  age  is  forty-nine ;  occupation,  E(xecn- 
tive  Vice-President  of  Pan-American  Airways.  | 

The  Court :  Is  that  G-r-e-y  or  G-r-a-y  ?  I 

The  Witness:  G-r-a-y,  sir.  j 

ByMr.HaU:  | 

I 

Q.  Are  you  the  Harold  E.  Gray  named  in  the  Gray  ]j)atent 
in  this  suit?  A.  Yes,  I  am.  j 
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229  Q.  Would  you  state  your  education  and  experi¬ 
ence  insofar  as  it  will  be  relevant  to  the  sextant  issue  t 

A-  I  had  four  years  of  aeronautical  engineering.  Inter¬ 
vening  in  those  four  years  I  attended  the  Air  Corps  Cadet 
School,  Flying  Cadet  School,  and  learned  to  fly,  and  subse¬ 
quent  to  getting  out  of  school  I  practiced  consulting  engi¬ 
neering  for  approximately  one  year,  and  then  I  took  up 
flying  as  a  steady  diet. 

I  flew  until  approximately  1946,  and  since  that  time  have 
had  a  series  of  jobs  involving  management,  both  in  the 
Atlantic  Division  of  Pan-American  and  the  Pacific  Division 
of  Pan-American. 

Q.  Then  when  did  you  become  Executive  Vice-President 
of  the  Pan-American  World  Airways?  A.  That  was  in 
about  1948. 

Q.  Would  you  describe  the  events  leading  to  the  making 
of  your  invention  and  in  doing  that  I  would  like  for  you  to 
state  in  more  detail  the  number  of  times  that  you  used  a 
sextant  while  you  were  a  flyer?  A.  Well,  my  interest  in  the 
celestial  part  of  navigation  started  in  approximately  1932, 
when  on  a  trip  to  Panama  City  I  met  a  Navy  warrant  officer 
who  was  experimenting  with  celestial  navigation  aboard 
Navy  airplanes.  I  became  very  interested  to  the  extent  that 
I  began  to  use  celestial  navigation  to  the  extent  that  it  was 
possible  without  having  expensive  equipment  and  I 

230  built  myself  a  small  instrument  for  measuring  the 
sun’s  asimuth  and  checking  my  compass  accuracy  and 

that  sort  of  thing  from  the  sun. 

By  the  time  Pan-American  opened  its  Pacific  Division 
operations  trans-ocean  in  1935,  I  was  familiar  with  all  of 
the  necessary  procedures  for  determining:  position  through 
celestial  operations  and  worked  as  a  navigator  as  well  as  a 
pilot  on  trans-Pacific  flights. 

At  that  time  the  radio  aids  were  not  too  reliable  for 
navigational  purposes,  and  we  were  very  dependent  on 
celestial  navigation,  and  the  means  at  our  disposal  then 
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were  the  conventional  sextants  that  contained  a  bubble  with 
which  we  were  able  to  take  a  single  sight.  j 

Now,  the  problem  with  the  taking  of  a  sight  from  an  aiir- 
plane  was  completely  different  from  taking  a  sight  from  a 
boat.  From  a  boat  a  good  part  of  the  time  you  had  a  verjy 
clear  horizon  to  define  the  horizontal,  and  it  was  merely  ^ 
question  of  measuring  the  angle  between  the  visual  horizo|n 
and  the  celestial  body,  and  with  one  single  sight  you  coul^ 
get  a  very  accurate  reading  of  the  altitude  and  determii^e 
your  position.  There  was  no  point  in  taking  a  second  sigHt 
because  it  would  be  no  more  accurate  than  the  first  on^. 
However,  in  an  airplane  the  horizon  never  seems  to  be  avail¬ 
able.  You  can’t  see  it.  It  is  covered  by  haze  or  fog  or  clouds 
and  your  altitude  above  the  sea  is  not  known  with  enough 
accuracy  to  permit  correction  for  a  dip  of  the  horizoili, 
so  the  bubble  octant  became  the  only  practical  wajy 
of  measuring  your  altitude  from  an  airplane.  ! 
That  immediately  introduced  the  problem  that  had  ncit 
existed  before,  which  was  that  while  the  bubble  is  a  very 
accurate  indicator  or  can  be  a  very  accurate  indicator  of  tlje 
horizontal,  the  minute  you  hold  it  in  your  hands  and  yodr 
body  moves  a  little  bit,  the  bubble  moves  a  little  bit.  So  whit 
you  have  to  do  is  look  through  the  instrument  for  a  shoiji 
period  of  time  and  try  to  get  the  celestial  body  in  alignmei^t 
with  the  average  position  of  the  bubble  as  it  juggles  aroui^d 
in  the  field  of  view.  That  may  take  anywhere  from  sever^ 
seconds  in  very  smooth  air  to  maybe  ten  seconds  in  qui^e 
rough  air.  j 

One  of  those  sights  can  be  as  much  as  a  hundred  miles  oi^t. 
In  other  words,  your  error  in  one  sight  like  that  can  be  4s 
much  as  a  hundred  miles  away  from  your  actual  position.  I 
In  an  effort  to  minimize  that  we  found  that  it  was  practi¬ 
cal  to  take  ten  consecutive  single  sights.  By  that  I  me4n 
you  would  take  one  sight  which  would  take  five  to  ten  sec¬ 
onds,  and  then  you  would  take  the  instrument  down,  andil 
have  an  instrument  here  of  the  type  we  used  to  use.  It  be¬ 
longs  to  a  friend  of  mine  who  has  kept  it  from  the  old  dayk. 


and  he  considers  it  an  antique  even  thongh  the  aviation  in¬ 
dustry  isn 't  very  old.  I  know  that  he  would  very  much  want 
it  back  and  might  not  want  me  to  leave  it  down  here, 

232  and  if  it  is  permissible,  I  would  like  to  demonstrate 
how  we  took  a  sight  in  the  old  days  with  the  old  time 

octant  that  we  then  had  available. 

Mr.  Hall:  May  it  be  understood  this  may  not  be  an  ex¬ 
hibit,  or  it  may  be  withdrawn  after  the  demonstration? 

The  Court :  It  may  be  so  understood. 

Counsel  is  not  insisting  on  it  ? 

Mr.  Hudson :  No,  we  have  no  objection. 

The  Witness :  This  is  the  octant  that  was  built  by  Pioneer 
Instrument  Company,  and  it  was  a  very  good  one,  an  ex¬ 
cellent  one.  It  had  all  of  the  optical  system  necessary  to 
measure  the  angle  between  the  bubble  horizon,  which  is  in 
here,  and  the  celestial  body,  but  since  it  has  no  averaging 
device  on  it,  it  is  fairly  compact  and  easy  to  use. 

In  the  single  shot  method,  you  would  set  this  approxi¬ 
mately  to  the  altitude  of  the  body,  and  then  you  would  look 
into  the  device,  get  the  bubble  set.  Once  having  the  bubble 
in  there,  you  would  then  locate  the  celestial  body,  and  you 
notice  the  bubble  is  a  little  movement,  would  be  moving 
aroxmd,  and  so  you  try  to  get  the  celestial  body  about  in  the 
average  position  of  that  bubble,  so  that  you  are  manually 
averaging  during  this  one  sight  attempting  to  put  the  bub¬ 
ble  on  the  celestial  body  on  the  average  position  of  the  bub¬ 
ble. 

The  amount  of  movement  of  the  knob  involved  in  such  a 
thing  is  about  as  you  see  here.  In  smooth  air  there  would  be 
very  little  movement.  In  rough  air  it  might  vary  a 

233  little  bit,  about  like  that. 

After  you  have  taken  a  sight,  you  immediately  look 
at  your  watch,  jot  down  the  time  to  the  second  on  this  little 
card,  and  you  look  at  the  altitude,  which  has  a  course  scale 
here  and  a  vernier  similar  to  most  modem  octants,  and  you 
jot  that  down.  Then  you  get  it  up  here  and  you  find  the  body 
again  and  again  you  try  to  find  a  good  average  spot  for  it. 
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and  when  you  think  you  have  got  it  you  jot  down  the  tijme 
again  to  the  second  and  the  altitude,  and  you  do  that  f:en 
times — ^ten  times  for  convenience  because  it  is  easier  to 
divide  by  ten  than  it  is  to  divide  by  some  odd  number.  Well, 
that  system  was  very  time  consuming.  It  also  enable<^  a 
navigator  to  make  mistakes  in  adding  up  his  sights  or  jhis 
times,  and  none  of  us  were  very  happy  with  it.  | 

So  a  lot  of  us  figured  out  ways  of  sort  of  trying  to  Jun- 
prove  on  it  a  little  bit.  Some  of  the  navigators  when  they 
had  the  time  would  take  as  many  as  twenty  sights  and  ^d 
them  up  and  then  divide  them  by  twenty  and  get  an  avertige 
of  both  time  and  altitude.  ! 

Others  who  were  dissatisfied  with  the  time  required  wcjuld 
only  take  five  sights,  particularly  if  it  was  relatively  smooth, 
and  would  divide  by  five  instead  of  ten  and  get  the  job  done 
quicker. 

The  navigator  was  always  in  a  tremendous  rush  bec^hse 
to  get  a  position  you  have  to  take  three  series  of  Iten 
234  sights  normally  to  get  three  lines  of  position,  knd 
the  common  intersection  of  those  lines  is  your  njost 
probable  position.  So  it  means  that  you  actually  take  thirty 
of  these  individual  sights  to  get  a  fix.  By  the  time  you  iget 
those  all  taken  and  averaged  and  worked  out  and  plotte<3[  on 
your  diart,  why  the  skipper  wants  to  know  where  he  is  ijiow 
and  not  a  half  hour  ago,  and  as  a  result  the  navigator  'jvas 
constantly  being  harrassed  and  that  led  to  additional  erri)rs. 

Sometimes  the  navigator,  I  myself,  would  plot  a  line  cln  a 
chart,  and  the  triangle  would  be  so  big  it  might  be  one 
hundred  miles  on  the  side.  i 

So  after  I  had  gone  to  aU  of  the  trouble  of  taking  these 
three  sights  or  thirty  sights,  three  series,  I  would  fii^d  I 
didn’t  know  within  a  hundred  miles  where  I  was,  so  thejn  I 
would  have  to  start  over  again,  and  I  would  find  I  had  made 
an  arithmetical  error  in  one  of  the  sights,  but  you  have  to 
do  this  all  over  again  just  to  find  out.  j 

That  was  enough  of  a  stimulus  to  make  me  think  aljout 
some  way  of  trying  to  help  simplify  it,  and  the  first  thought 


I 

i 
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I  had  was  that  the  simplest  thing  to  do  would  he  to  put  a 
clockwork  mechanism  on  thia  octant  right  here,  which  wonld 
operate  a  pen  or  a  stylus  that  wonld  be  in  contact  with  a 
chart,  which  I  wonld  wrap  aronnd  this  index  knob,  so  that 
when  I  started  tAkiTig  a  sight  I  conld  take  one  sight  of  about 
two  minutes  duration,  meanwhile  keeping  this  index 
285  by  use  of  the  index  knob  here,  keeping  the  bubble  and 
the  celestial  body  about  in  coincidence,  and  that  the 
pen  would  then  move  down  that  graph  and  paper  and  make 
a  tracing  of  a  line,  whidi  would  give  me  then  a  curve  of 
altitude  versus  time  that  I  could  then  remove  from  the 
octant  and  by  inspection  determine  what  the  average  was. 

Well,  that  was  the  first  idea,  and  it  was  disregarded  im¬ 
mediately  because  I  thought  it  was  impracticaL  It  would 
take  a  lot  of  time  that  seemed  to  be  unnecessary  to  get  the 
equipment  out  and  also  subject  to  error  in  getting  it  set  up 
right 

Subsequently  that  method  was  used  in  the  industry  for  a 
short  period  of  time,  but  to  my  knowledge  nobody  is  using 
it  today.  It  seemed  to  me  at  that  point  that  the  only  answer 
to  this  thing  was  to  build  something  that  the  navigator  could 
take  in  his  hands,  find  the  celestial  body  once,  not  two  or 
three  times,  look  at  that  celestial  body  for  a  period  of  time 
that  was  enough  to  give  reasonable  accuracy;  while  he  was 
looking  at  it,  keep  turning  the  index  knob,  attempting  to 
keep  the  bubble  and  the  body  in  coincidence  and  have  an 
automatic  integrating  device  on  the  octant,  so  during  that 
period  of  time  it  would  continuously  operate  and  at  the  end 
of  the  period  of  time  would  show  you  what  the  average  was 
for  the  entire  duration  of  that  period  of  time  and  having 
been  an  engineer,  I  was,  of  course,  aware  of  many  of  the  de¬ 
vices  that  were  used  for  integrating,  summing  up  these 
things,  and  I  immediately  began  casting  about  in  my  mind 
for  devices  which  I  could  put  on  here  and  myself  make 
236  such  an  instrument. 

Every  one  I  thought  about  required  more  skill  to 
make  than  I  had.  I  finally  adopted  the  one  which  is  shown 
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as  an  illustration,  an  example  in  my  patent,  and  I  have  that 
old  thing  over  here,  which  1  wonld  like  to  show  yon.  | 

It  is  a  very  cmde  device,  yon  can  imagine,  because  I  lu^d 
to  make  something  that  I  could  make  with  a  vice  and  a  ^e 
and  lathe.  That  is  all  I  had.  It  is  quite  a  crude  device,  b^t 
you  see  what  it  encompasses.  | 

This  fits  onto  this  old  octant  in  this  manner.  Actually  this 
case  is  larger  on  this  one  than  it  was  on  the  one  I  had,  hint 
it  fits  on  there.  This  engaged  in  the  knob  of  the  octant  ^ 
that  any  movement  in  the  knob  caused  this  to  go  back  ajid 
forth  on  this  disc  that  was  operated  by  a  little  clockwork 
mechanism.  j 

This  integrating  device  is  not  any  mystery.  It  is  one  thlat 
everybody  knew  about  at  that  time.  There  was  nothing 
novel  about  it,  but  you  couldn’t  go  out  and  buy  one  that  ybu 
could  put  on  an  octant,  so  I  had  to  make  it  and  I  put  it  bn 
and  then  in  January  of  1937  I  had  my  first  opportunity  to 
try  this  gadget  and  it  worked  very  fine.  The  only  thing  I  hjad 
to  do  was  put  a  rubber  band  on  here  to  give  me  a  little  mbre 
certainty  of  this  taking  down,  but  it  worked  very  fine,  j  It 
meant  that  I  could  get  a  three  star  fix  about  twice  as  fast  I  as 
anybody  else  could,  and  when  I  got  it  had  more  assurance 
of  being  accurate  than  the  others,  and  that  is  how  tins 
237  thing  got  developed.  j 

I  showed  it  to  a  number  of  my  friends.  A  numlj)er 
of  them  used  it  on  flints.  Particularly,  I  showed  itjto 
Harold  Gatty,  who  is  quite  a  famous  navigator.  He  was  ihe 
world  navigator  that  flew  around  the  world  with  Wylie  P<ist, 
and  he  thought  it  was  a  pretty  wonderful  gadget,  and  i  he 
suggested  I  get  it  patented  immediately  and  that  is  how 
X)atent  happened. 

By  Mr.  Hall : 

I 

Q.  How  do  you  fix  the  date  of  January  1937  as  the  <iate 
on  which  you  tried  this  out?  A.  That  is  pretty  easy  to!  fix 
because  I  was  transferred  to  the  Atlantic  Division  shortly 
after  that,  and  this  was  on  the  Pacific  Division  that  I  did 
all  this  work.  i 


I 
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Q.  There  is  one  thing  that  I  thinTr  I  would  like  for  yon  to 
go  back  and  pick  up.  Could  yon  tell  the  Court  about  how 
often  during  each  flight  that  you  were  on  you  used  this  sex¬ 
tant  back  in  the  early  days  prior  to  the  time  you  made  this 
invention?  A.  During  the  time  that  a  pilot  was  assigned  to 
the  actual  job  of  navigation,  and  we  had  to  take  shifts  be¬ 
cause  our  flights  were  so  long,  we  would  attempt  to  get  flying 
at  night  a  three-star  fix  every  hour  and  at  least  one  line  of 
position  on  the  half  hour,  which  means  about  forty  individ¬ 
ual  sights  or  four  groups  of  ten  sights.  However, 

238  when  you  found  that  the  error  was  very  large  and  the 
triangle  was  a  little  too  big  to  suit  you,  and  you 

weren’t  sure  that  it  was  exactly  right,  then  you  would  have 
to  take  additional  ones  so  I  would  say  on  an  average  of  about 
forty  separate  individual  sights  an  hour  or  four  groups  of 
sights. 

Q.  How  long  have  you  been  acquainted  with  the  Bendix 
sextant  that  is  involved  in  this  suit  ?  A.  I  believe  it  was  in 
1947,  in  late  1947  that  I  saw  the  first  Bendix  octant  of  this 
type. 

Q.  And  to  what  extent  do  you  have  knowledge  of  their  use 
on  airlines?  A.  Well,  we  use  them  extensively.  It  was  the 
best  octant  available,  for  many  years. 

The  Court:  When  you  say  we,  you  mean  your  company? 
The  Witness :  Yes,  sir. 

As  a  matter  of  fact,  we  carry  them  aboard  almost  every 
one  of  our  airplanes  today  as  one  of  these  Bendix  octants. 

Mr.  Hudson:  Mr.  Hall,  would  you  have  him  identify 
which  type? 

Mr.  BEall:  Yes. 

The  Witness :  This  is  now  obsolete.  It  is  no  longer  used. 
By  Mr.  Hall : 

Q.  You  mean  the  ones  that  Pan-American  used  since  1947 
in  such  great  quantity  was  the  sextant  similar  to 

239  Plaintiff’s  Exhibit  No.  23?  A.  It  is  substantially 
similar.  I  don’t  know  the  exact  serial  number  of  each 

of  these  octants. 
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Q.  Well,  it  is  similar  to  the  ones  that  are  marked  *^Ai]|’- 
craft  Sextant  marked  A.  That  is  right. 

Q.  I  wish  to  read  from  page  1,  colnmn  2,  starting  at  line 
35,  from  yonr  patent:  “The  feature  of  taking  a  continuon|s 
sight  or  measurement  over  an  appreciable  length  of  timle 
and  automatically  averaging  the  measurements  to  obtain 
the  true  altitude  of  the  body  sighted  is  of  the  essence  of  my 
invention.  I 

Would  you  compare  that  statement  in  your  patent  with 
the  Bendix  sextant  ?  A.  Well,  that  statement  in  my  patent  ^ 
actually  all  that  I  did  invent.  I  didn^t  invent  an3?thing  els^. 
The  actual  integrating  device  that  is  used  was  a  very  well- 
known  device.  It  was  not  new.  It  was  a  combination  of  put¬ 
ting  an  automatic  integrating  device  that  would  permit  tak¬ 
ing  of  continuous  sights.  That  was  the  essential  of  thb 
invention  and  the  Bendix  sextant  that  you  just  showed  mb 
does  exactly  that.  It  puts  an  automatic  integrating  device  oh 
to  an  optical  system,  which  is  an  octant,  and  it  ties  them  tc|- 
gether  so  that  you  can  take  one  continuous  sight  over  a  peif- 
iod  of  time  instead  of  taking  a  number  of  spasmodic  stop  anji 
go  sights.  I 

Q.  In  your  opinion  how  close  is  the  Bendix  sextaht 
to  the  invention  that  you  made!  A.  Well —  I 

Mr.  Hudson:  I  think  that  is  objectionable,  youir 
Honor.  That  calls  for  an  opinion  or  conclusion  and  the  mas¬ 
ter  of  fact  what  invention  he  made  is  a  matter  for  the  Couijt 
to  determine  in  due  course.  The  question  is  for  him  to  statp 
how  close  the  Bendix  sextant  is  to  the  invention  that  hte 

I 

made,  and  that  is  a  question  which  has  yet  to  be  resolved,  j 
We  have  some  references  before  that  to  show.  I  think 
the  question  is  improper  as  calling  for  an  opinion  and  baseji 
upon  a  conclusion  of  law.  j 

The  Court :  I  take  it  it  is  based  on  the  theory  that  thijs 
witness  has  qualified  himself  to  give  an  opinion.  I 

Mr.  Hudson:  He  said  nothing  about  experience  in  con¬ 
struing  patents  or  knowledge  in  patent  law.  He  is  an  engi¬ 
neer,  and  I  admit  a  good  one.  | 


240 
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The  Court :  I  take  it  it  might  be  well  to  establish  the  wit¬ 
ness ’s  familiarity  with  the  claims  or  teachings  of  the  patent 
and  as  compared  with  the  machine  or  the  instrument  with 
which  he  is  being  interrogated.  Perhaps  there  might  be 
some  basis  for  the  objection  that  there  hasn’t  been  enough 
foundation  laid  on  the  grounds  of  similarity  or  familiarity 
with  the  two. 

Mr.  Hudson :  Also  that  he  has  not  testified  that  he  knows 
what  is  inside  the  Bendix  instrument  yet. 

The  Court :  That  is  the  point  the  Court  has  made.  If  it  is 
established  that  he  has  a  familiarity  with  the  Bendix  ^ 
241  instrument,  the  Court  would  have  no  hesitation  on 
the  basis  in  view  of  the  expert  qualifications  and  back¬ 
ground  of  the  witness,  the  Court  wouldn’t  have  any  hesi¬ 
tancy  in  allowing  the  witness  to  give  expert  testimony  or 
opinion  evidence. 

Mr.  Hall:  We  will  ask  him  about  that 

The  Court:  All  right. 

By  Mr.  Hall: 

Q.  Have  you  examined  the  construction  and  mode  of 
operation  of  the  Bendix  sextant  and  observed  it  in  work¬ 
ing?  A.  Yes,  I  have. 

Q.  And  now  may  I  ask  you  the  question:  What  is  your 
view  from  the  strictly  engineering  standpoint  and  not 
worrying  about  the  patent  law,  because  his  Honor  will  de¬ 
cide  that  sooner  or  later,  in  your  opinion  does  the  Bendix 
sextant  compare  with  the  example  of  the  sextant  shown  in 
your  patent?  A.  Well,  I  have  shown  an  example  in  my 
patent  of  an  integrating  device  added  to  an  octant  of  one 
given  type  which  is  different  in  some  respects  from  the  inte¬ 
grating  device  which  is  added  to  an  octant  in  the  Bendix 
sextant. 

The  integrating  device  that  I  chose  to  use,  which  was  not 
new,  it  Lei  old  as  the  hiUs,  was  one  in  which  a  clockwork 
mechanism  drove  a  disc.  In  contact  with  that  disc  was  a 
roller  mounted  on  a  cam  that  traveled  laterally  across  the 
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I 
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diameter  of  the  disc  in  sndi  a  manner  that  its  movement  wa^ 
proportional  to  the  displacement  of  the  index  knoh 
^■242  here  from  some  base  readings  and  this  octant  to  thajt 
extent  was  still  exactly  in  conformance  with  the  ei[- 
ample  I  gave  in  my  patent  | 

Q.  Yon  say  this  octant  Yon  mean  the  Bendix  sextantjt 
A.  The  Bendix  octant  has  a  spring  motor  which  drives  ja 
disc.  I  beg  yonr  pardon,  I  said  np  to  this  point  it  was  ah 
exact  similarity.  I  was  wrong.  It  wasn’t.  The  Bendix  has 
a  spring-mn  motor.  It  drives  a  disc.  In  contact  with  that 
disc,  instead  of  having  a  little  vertical  disc  that  slides  acros^ 
it  has  a  parallel  disc  that  is  tied  to  and  disengaged  from  the 
power  drive  disc  for  a  given  period  in  each  revolntion, 
which  is  proportional  to  the  displacement  of  this  index  knojb 
from  its  base  setting.  So  the  example  I  gave  of  an  integrat¬ 
ing  mechanism  which  is  necessary  to  accomplish  the  j<^b 
that  we  were  trying  to  do  is  slightly  different  than  the  inte¬ 
grating  mechanism  that  is  in  the  Bendix  type  sextant.  | 
The  thing  that  I  patented  was  not  the  integrating  devicp, 
as  I  said  in  the  patent,  and  I  think  it  is  on  page  2  at  the  top 
of  page  2,  colnmn  1,  if  I  recall  it  correctly.  Abont  all  I  conld 
take  credit  for  is  the  idea  of  arranging  the  integrating  de¬ 
vice  with  an  octant  in  sneh  a  manner  that  yon  conld  take!  a 
prolonged  and  continnons  si^t  and  get  an  average  at  tljLe 
end  of  that  time  withont  any  arithmetic.  | 

I  mention  specifically  this  is  jnst  repetition.  That  h^ 
been  read  before.  | 

Mr.  Hall :  Bead  it  if  yon  wish.  | 

243  The  Conrt:  Are  yon  reading  from  the  explana¬ 
tion  of  the  patent  t  | 

The  Witness:  Yes,  sir.  This  is  a  description  in  the  pateit, 
page  2,  line  1,  beginning  with  line  1.  ! 

By  Mr.  Hall:  j 

Q.  I  believe  it  wonld  be  better  if  yon  started  on  page  1 1, 
the  last  paragraph.  A.  Well,  that  is  some  more  of  the  saijie 
thing.  Page  1,  the  last  paragraph,  says :  I 
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“The  averaging  device  used  in  connection  with  my  in¬ 
vention  may  assume  many  different  mechanical  forms  some 
of  the  features  of  which  have  been  used  heretofore  in  other 
fields  and  for  different  purposes.  I  am  aware  of  certain 
prior  art  devices  employing  integrating  mechanisms  for 
mechanically  computing  the  range  of  moving  bodies  such  as 
aircraft,  to  facilitate  firing  of  anti-aircraft  guns. 

“I  am  also  aware  of  certain  prior  patents  disclosing  in¬ 
tegrating  devices  applied  to  conduits  for  the  amount  of 
liquid  flow  therethrough  over  a  period  of  time  and  patents 
showing  automatic  planimeters  for  integrating  the  areas 
under  curves  previously  plotted  on  paper.  ’  ’ 

These  integrating  devices  I  am  talking  about  are  devices 
such  as  the  one  that  I  have  put  on  my  example  and  such  as 
the  one  that  is  on  the  Bendix  octant.  I  can’t  claim 
244  any  credit  for  inventing  any  such  thing.  The  essence 
of  my  invention  was  the  addition  of  a  power-driven 
integrating  device  to  an  octant  that  let  me  find  the  celestial 
body  once  in  range  of  vision,  get  it  lined  up  with  the  bubble 
to  the  best  of  my  ability,  and  keep  it  there  to  the  best  of  my 
ability,  without  taking  my  eye  down  and  do  that  for  a  period 
of  time  that  was  significant,  and  at  the  end  of  that  time  have 
an  average  reading  appear  automatically  on  a  register  on 
the  instrument.  So  it  is  a  combination  of  all  of  these  ele¬ 
ments  that  the  previous  witness  has  produced  here  in  larger 
form,  illustrative  form,  all  lined  up  and  in  a  row  they  pro¬ 
duce  the  benefits  that  I  was  seeking. 

Now,  tlie  one  little  interesting  development  at  this  time 
was  the  problem  of  how  long  I  should  make  this  sight, 
whether  I  should  make  it  one  minute  or  twenty  minutes,  and 
I  ran  a  couple  of  tests  on  that  as  well  as  theoretical  analyses 
and  I  determined  that  a  period  of  approximately  two  min¬ 
utes  was  a  pretty  good  length  of  time  to  use,  and  that  period 
is  still  being  used  today  in  every  octant  that  I  know  of. 

Q.  You  stated  that  your  invention  was  a  combination  of 
the  sextant  for  taking  continuous  sight  and  automatic  in- 
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tegrating  device.  Do  yon  find  that  combination  in 
Bendix  sextant?  A.  Yes,  I  do. 


the 


246  Q.  Let’s  put  it  this  way.  Let’s  state  the  differ¬ 
ences  between  yonr  patent  and  the  Bendix  sextant  if 

there  are  any  snch  differences,  and  then  yon  can  more 
specifically  go  into  the  differences  between  the  illnstrajtive 
example  and  the  Bendix  sextant.  Do  yon  nnderstand  -vlrhat 
I  mean.  A.  As  I  nnderstand  it,  my  patent  is  not  on  this  iljlns- 
trative  integrating  device,  bnt  it  is  on  a  combination  o^  an 
integrating  device  with  an  octant  which  prodnces  the  resmts 
that  we  are  seeking. 

The  example  I  gave  of  an  integrating  device  which  wpnld 
achieve  that  pnrpose  is  different  from  the  integratingj  de¬ 
vice  that  Bendix  nsed  in  Bendix’  sextant,  in  the  details  of 
its  constmction,  and  it  is  also  different  in  that  mechanically 
the  two  do  not  integrate  in  exactly  the  same  manner. 

My  integrating  device  that  I  nsed  as  an  example  in  ^his 
patent  was  one  which  theoretically  was  operating,  the  regis¬ 
ter  was  operating  at  a  speed  proportional  to  the  displace¬ 
ment  of  the  index  knob  from  its  base  line  at  everjj-  in- 

247  stant  during  the  entire  period  of  the  si^t.  | 

In  the  Bendix  type  octant,  where  they  take  i  the 
motion  of  this  power-drive  disc  off  the  periphery  of  the  ^isc 
they  do  that  sixty  times  in  two  minutes  in  approximaltely 
two  minutes.  To  that  extent  the  mechanical  difference  ini  the 
two  iategrators  is  most  apparent.  Whether  that  mak^s  a 
practical  difference  in  the  result  obtained  is  pretty  well, 
makes  no  difference  and  the  practical  result  obtaine<jl  in 
taking  a  sight  from  an  airplane  on  a  celestial  body  is  pretty 
obvious,  because  we  use  this  type  of  integrating  device  fiow 
and  have  for  many  years.  W'e  think  it  is  very  good,  but  that 
is  the  essential  diffemce  between  the  two  types  of  inte^:^t- 
ing  devices  that  are  used  in  my  example  and  in  this  exaniple. 

The  Court:  Well,  is  the  essential  difference  the  di^er- 
ence  in  the  number  of  observations  that  are  taken?  i 
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The  Witness :  No,  sir,  they  both  take  one  observation,  the 
original 

The  Court:  Would  yon  restate  the  difference  in  sights 
again? 

The  Witness :  The  integrating  device  on  the  example  that 
is  nsed  in  my  patent  is  one  which  constantly  at  every  second 
the  registering  dial  over  there  moves  in  proportion  to  the 
displacement  of  this  index  knob  from  its  base  position ;  that 
is,  every  second  it  does  that  continnonsly.  In  this  type  of 
integrating  device  it  doesn^t  do  it  every  second. 

The  Conrt :  The  wheels  are  parallel 
248  The  Witness :  In  this  one  the  wheels  are  parallel, 
and  the  motion  he  is  taking  off  of  the  periphery  sixty 
times  in  approximately  a  two  minute  interval  The  motion 
is  taken  off  of  here  sixty  times,  but  the  observer  is  still  only 
taking  one  sight  He  is  not  taking  interrupted  sights ;  he  is 
taHng  a  continuous  one  sight.  That  is  all  he  is  taking,  and 
if  he  had  to  take  more  than  one  sight,  why  then  there  would 
be  no — you  certainly  couldn’t  say  that  it  did  what  this 
patent  is  supposed  to  do. 

The  Court:  To  eliminate  the  necessity  of  taking  more 
than  one  sight? 

The  Witness :  That  is  right.  The  observer  when  he  uses 
either  one  of  these  instruments,  he  doesn’t  have  any  idea  in 
his  mind  how  fast  this  little  wheel  is  going  around  in  here  or 
when  it  trips  whether  it  is  going  around  at  sixty  revolutions 
every  two  minutes  or  120.  He  takes  one  continuous  sight  on 
this  instrument  and  the  integrating  device  attached  to  it 
has  to  be  adequately  accurate  to  reduce  that  continuous 
sight  to  an  average  value  that  is  accurate  enough  for  navi¬ 
gational  puiposes,  and  that  is  what  this  does.  It  would  do 
so  equally  well  if  it  had  this  type  of  integrating  device  on  it 
or  any  one  of  half  a  dozen  others. 

By  Mr.  Hall ; 

tbiR  device  and  I  don’t  think  the  record  shows  which 

Q.  Mr.  Gray,  there  was  one  thing  you  were  talking  about 
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249  yon  were  talking  about.  So  to  clear  that  np  when  yo^ 
were  talking  about  the  sextant  yon  were  talking  abot^t 
the  Bendix  sextant  and  then  at  the  very  end  yon  referred  lio 
yonr  patent ;  isn’t  that  right?  A.  I  believe  so.  I  would  haye 
to  hear  it  before  I  would  know  exactly.  I  don’t  remember 
what  I  said .  | 

Q.  Well,  to  sum  it  up.  I  think  I  can  restate  it.  You  sf^y 
that  in  the  Bendix  sextant  you  take  the  continuous  observe 
tion,  and  it  is  immaterial  so  far  as  that  observation  is  coili- 
cemed,  the  fact  that  the  integrating  device  takes  sixty  dif¬ 
ferent  measurements,  because  that  in  no  way  interferes 
with  the  continuous  sight  and  therefore  that  is  the  sanje 
thing  as,  substantially  the  same  as  what  you  have  in  yorjir 
patent.  Is  that  what  you  are  trying  to  say?  A.  That  is  it.  j[t 
is  the  one  continuous  sight,  of  approximately  two  minutes 
which  permits  the  navigator  to  get,  without  arithmetic  ai^d 
without  repeatedly  finding  the  body  of  an  accurate  line  bf 
position.  That  is  all  there  is  toil  I 


•  •  #  • 

251  By  Mr.  Hudson : 


Q.  Just  one  more  question,  Mr.  Gray: 

Do  you  know  of  any  patents  prior  to  your  invention  ^ 
which  sextants  were  built  so  that  the  observer  maintain^ 
continuous  observation  over  a  period  of  time  plus  some  tyi|>e 
of  averaging  device?  A.  No.  j 

Q.  You  think  you  were  the  first  to  produce  that  combina¬ 
tion  then?  A.  I  think  I  was,  because  I  didn’t,  certainly  didnj’t 
know  about  anybody  then,  and  I  don ’t  know  of  anybody  rigjit 
today  that  has  any  patent  or  personally  used  a  continuous 
sight  principle  with  an  integrating  mechanism.  I 

Q.  You  think  it  is  the  continuous  sight  end  of  it  that  w^s 
the  new  part  or  the  averaging  part  or  the  combination? 
A.  It  was  a  continuous  sight  plus  the  automatic  integra¬ 
tion  feature  that  I  was  seeking.  | 

Q.  I  gathered  from  the  way  you  described  your  difficijd- 
ties  in  taking  sight  with  the  bubble  jumping  around 
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252  that  perhaps  it  was  the  contimions  sight  over  a  period 
of  time  which  was  the  greatest  contributing  factor  to¬ 
wards  the  success  of  the  invention.  A.  Gosh,  I  don^t  know 
how  to  separate  those  two. 

Q.  At  least  it  was  one  of  equal  importance?  A.  Certainly, 
and  the  continuous  sight  made  it  absolutely  essential  that 
you  have  a  continuous  device  grinding  out  the  average  for 
the  duration  of  that  sight. 

You  see,  it  would  be  no  good  to  take  a  long  continuous 
sight  unless  you  had  some  automatic  means  of  continuously 
measuring  what  you  were  doing  and  telling  you  what  the 
average  was  at  the  end  of  that  period  of  time. 

So  the  two  go — ^you  can’t  separate  them  there.  They  go 
together. 

Mr.  Hudson:  I  think  that  is  afl. 

Bedirect  Examination 
By  Mr.  Hall : 

Q.  One  more  question.  You  just  said  in  answer  to  your 
last  question  that  the  two  go  together. 

Does  Bendix  have  that  which  you  just  described,  that 
feature  that  you  say —  A.  That  was  the  feature  of  the  con¬ 
tinuous  sight  and  the  continuous  measurement  of  that  sight 
so  as  to  produce  the  average  result 

253  Q.  They  have  got  it?  A.  Yes. 

Mr.  Hall :  ThatisalL 

The  Court:  Well  now,  you  say  that  Bendix  has  the  con¬ 
tinuous  sight  and  the  continuous  measurement  of  that  sight 

Now,  with  this  system,  as  the  Court  understands  it,  which 
is  a  part  of ,  the  Bendix  instrumentality,  which  consists  of 
the  two  parallel  discs,  one  being  described  this  morning 
by  the  witness  as  a  brass  disc,  I  believe,  and  the  other  as 
a  silver  disc,  which  feature  of  the  two  discs  is  in  such  rer 
lative  position  to  one  another,  does  the  Court  understand 
that  is  not  present  in  the  Gray  patent  ? 

What  difference  in  operation  does  that  produce  ? 
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The  "Witness:  Your  Honor,  it  produces  this  difference, 
that  while  the  knob  of  this  octant  is  being  moved  by  thje 
observer  to  keep  the  bubble  end  and  the  celestial  body  r|i 
coincidence,  the  Bendix  type  integrating  device  comes  u;^ 
and  samples  the  altitude  sixty  times  in  approximately  tw|o 
minutes.  | 

That  is  the  nature  of  the  integrating  device.  And  th|e 
nature —  ! 

The  Court:  And  that  is  accomplished  by  the  tripping 
device?  I 

The  Witness:  Thatisrig^t  i 

The  Court:  The  so-called  pawl?  ! 

254  The  "Witness:  That  is  right.  | 

The  Court:  Or  in  the  regulation  of  the  relative 
turns  of  the  two  wheels  which,  in  turn,  produces  the  numb€|r 
of  times  that  the  wheel  is  tripped,  I  presume. 

The  "Witness:  That  is  right.  j 

The  Court:  Well,  now, —  j 

The  "Witness:  So  that  is —  j 

The  Court :  —  was  that  a  subsequent  development  of  tlie 
device  produced  or  manufactured  or  brought  into  existen<^ 
as  a  result  of  your  patent  or  when  relatively  in  point  of  time 
and  in  point  of  general  history  of  the  industry  did  thoi^e 
two  different,  if  they  are  different,  types  of  averaging  d^ 
vice  come  into  existence,  or  do  you  know  that  ? 

The  "Witness:  I  don’t  know  exactly  when  this  type,  this 
type  of  integrating  mechanism  was  made  a  part  of  thjs 
averaging  octant.  j 

I  think  that  it  was  about  19 — _ probably  1943  or  ther^ 

abouts.  1942.  ! 

The  Court:  You  say  “this”.  Do  you  mean  yours?  ! 
The  "Witness:  I  beg  your  pardon?  j 

The  Court:  You  say  “this”.  i 

The  "Witness :  No.  The  Bendix  type  octant.  This  type  ^f 
integrating  device.  j 

The  Court :  And  when  did  your  type  of  integrating  d^ 
vice  begin  to  go  into  operation?  | 


I 

I 
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255  The  Witness:  Well,  my  integrating  device  that 
which  we  see  over  here  which  is  marked  as  one  of  the 
exhibits  is  the  only  one  that  was  ever  bnilt  and  nsed  to  any 
extent  to  my  knowledge.  It  was  the  only  one  that — 

The  Court.  That  is  pnrsnant  to  the  Gray  patent  ? 

The  Witness.  That  is  right 

The  Conrt :  That  is  the  only  one  that  was  ever  built  and 
nsedT 

The  Witness:  I  believe  so. 

By  Mr.  Hall : 

Q.  Yon  mean,  that  is  the  only  one  yon  ever  bnilt  and 
nsedt  A.  That  is  right. 

The  Conrt :  Well,  now,  are  yon  familiar  with  the  — ^well, 
the  Bendix  device  is  another  device;  that  is  to  say,  it  isn’t 
minutely  and  particularly  exact  as  compared  with  yours. 

I  am  not  now  passing  on  the  question  as  to  whether  they 
are  the  same  thing  but  such  differences  as  there  are,  they 
are  two  different  devices. 

Is  that  correct? 

The  Witness:  Well,  I  think  they  are  both  the  same  de¬ 
vices  described  in  my  patent.  I  gave  this  as  an  example  of 
an  integrating  device  that  would  produce  the  total  device 
that  I  had  patented. 

•  •••••• 

261  Francis  H.  Claoser 

having  been  called  previously  as  a  witness  for  and  on  be¬ 
half  of  the  Plaintiffs,  and  having  been  previously  sworn 
by  the  Deputy  Clerk,  resumed  the  witness  stand  and  testi- 
field  further  as  follows : 

Direct  Examination  (resumed) 

By  Mr.  Moore : 

Q.  Professor  Clauser,  will  you  please  identify  this 
colored  booklet?  A.  This  is  a  booklet  which  is  d^^signated  as 
a  buff  booklet  and  bears  the  title  ‘‘Charts  showing  that  De- 


fendant’s  sextants  embodied  Plantiff’s  patents  claim  an^dy- 
8is»».  I 

And  it  is  a  booklet  that  I  have  prepared  containing  [the 
reading  of  the  daims  of  the  varions  patents  that  enter  j  in¬ 
to  this  suit,  and  also  a  block  diagram  of  the  Ben^iix 
262  sextant  intended  to  show  which  components  of  |the 
Bendix  sextant  correspond  to  which  parts — ^to  which 
means  recited  in  the  varions  claims.  i 

And  I  have  prepared  this  in  order  to  aid  in  testimony  as 
to  the  invention  of  Gray  as  nsed  by  Bendix.  I  am  so:^. 
The  inventions  of  Gray  and  Everitt  as  nsed  by  Bendit. 

Mr.  Moore:  We  ojffer  in  evidence  as  Plaintiffs’  Exhjlbit 
No.  34  the  bnff  booklet  of  claims  analysis.  i 


263  Q.  Tnming  to  page  1  of  the  bnff  booklet,  Mr. 
Clanser,  wonld  yon  please  read  the  daims  of  jthe 
Gray  patent  on  the  Bendix  sextant?  A.  Yes.  Iwc^nld 

264  snggest  that  we  place  this  Exhibit  25  np  on  the  t^ble 
so  that  it  is  in  clear  view  of  the  persons  concemei 

I  believe  a  word  of  explanation  wonld  be  in  order  a^  to 
the  presentation  of  material  in  the  bnff  booklet.  On  Page 
1,  on  the  left  hand  side  of  the  page,  I  have  copied  ont  Clhim 
No.  8  from  Gray  patent  2^40,579,  and  in  jnxtapositioh  to 
that,  on  the  right  hand  side  of  the  page  I  have  placed] the 
block  diagram  from  Plaintiffs’  Exhibit  No.  25  whi<i  I 
have  previonsly  explained.  ! 

And  in  my  explanation  now  I  shall  refer  to  this  block 
diagram  solely  for  the  pnrpose  of  showing  which  of  !the 
varions  means  recited  by  Gray  in  his  invention,  as  embo<ued 
in  Claim  8,  pertain  to  the  varions  components  of  the  Ben¬ 
dix  device.  And  when  it  is  necessary  to  refer  in  more  [de¬ 
tail  to  the  workings  or  connections  between  these,  I  sfiall 
refer  to  the  sextants  themselves.  j 

I  emphasize  that  this  block  diagram  is  introdnced  solely 
to  aid  the  Conrt  in  seeing  which  of  the  varions  means!  re¬ 
cited  by  Gray  correspond  in  my  mind  to  the  means  nse4  by 
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Bendiz.  And  if  reference  is  necessary  to  individnal  parts 
or  components  I  shall  do  that  by  going  back  directly  to  the 
Bendiz  sextant. 

The  Ck>nrt:  Now,  to  summarize,  before  we  start  the 
testimony  based  npon  Plaintiffs’  Exhibit  No.  34,  referred 
to  os  the  “buff  booklet”,  taking  Page  1  as  a  typiced 

265  page,  is  it  understood  that  on  the  left  side  of  the  page 
there  is  set  forth  the  claim  or  a  claim  in  each  individ¬ 
ual  page  contained  in  the  Gray  patent  2,140,579,  the  claims 
being  identified  on  the  first  page  as  8,  sub  A  and  sub  B,  and 
on  the  ri^t  side  of  the  page  the  diagram  there  set  forth 
contains  or  delineates  the  features  covered  by  the  drawing 
of  the  Bendix  sextant  and  that  the  material  on  the  left  side 
of  the  page  is  related  respectively  as  to  A  and  B  to  the 
delineation  or  drawing  on  the  right  side  of  the  page  under 
the  heading,  “Bendix  Sextant”,  to  show  the  relation  of  the 
similarity  between  the  claim  on  the  left  side  of  the  page  of 
the  Gray  patent,  set  forth  in  the  Gray  patent,  and  the  actual 
physical  delineation  of  the  Bendix  sextant,  set  forth  on  the 
rig^t  side  of  the  page  respectively  opposite  A  and  B  ? 

Do  you  think  that  would  be  the  situation  t 

The  "Witness:  I  agree  with  your  statement  with  the 
following  two  exceptions,  sir.  In  addition  to  this  booklet 
containing  claims  of  Gray,  it  also  contains  claims  of 
Everitt. 

The  Court:  Well,  as  to  page  1  it  is  limited  to  Gray,  is  it 
nott 

The  "Witness:  That  is  correct. 

The  Court:  Of  course,  as  we  go  along — 

The  "Witness:  Additional  claims — 

The  Court:  Serially,  we  will  encounter — 

266  The  "Witness :  — claims  of  Everitt. 

The  Court:  — different  claims. 

The  "Witness:  Yes.  Secondly — 

The  Court:  But  generally  speaking,  with  that  modifica¬ 
tion  or  exception  it  is  the  understanding  of  the  Court,  as 
the  Court  has  endeavored  to  set  it  forth  in  the  record  for 
the  purposes  of  clarity. 
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The  Witness:  Yes.  I 

The  Court:  Do  you  agree?  l 

The  Witness:  With  one  minor  exception:  That  the  db- 
lineation  of  A  and  B  are  not  contained  in  Gray^s  original 
daim.  The  dividing  of  the  riaiTn  into  the  parts,  A  and  !|3, 
is  my  division  for  the  purposes  of  explanation.  I  have  p|it 
in  the  A  and  the  B.  | 

The  claim  as  read  directly  by  Gray  is  continuous  in  ^s 
reading  without  the  separation  into  the  parts,  A  and  B.  j 
The  Court :  But  the  portion — ^but  you  have  done  that  fn 
order  that  the  claim  may  be  divided  in  such  a  way  as  io 
place  the  separate  divisions  of  the  claim  opposite  the  draV- 
ing  of  the  Bendix  sextant,  to  which  you  contend  it  refeirs 
and  constitutes  similarity.  ! 

Is  that  correct?  j 

The  Witness  :  That  is  correct,  sir.  And  I  have  used  |  a 
similarity  of  color  underlining  the  portion  of  t^e 
267  claim  on  the  left  with  the  same  color  that  the  blo^k 
on  the  right  is  filled  in,  to  show  this  identity  in  n^y 
mind.  | 

The  Court:  As  you  go  through  the  exhibit  do  you  haVe 
need  for  the  use  of  more  than  the  two  colors  ? 

The  Witness:  Yes.  Later  we  will  introduce  the  colors, 
green  and  yellow,  in  addition  to  blue  and  red.  j  • 

The  Court:  Very  well.  You  may  proceed.  I 

The  Witness:  Now  I  would  like  to  read  the  claim  and 
show  its  relationship  to  the  Bendix  sextant.  I  read.  Claijm 

8:  I 

“A  device  for  obtaining  the  mean  altitude  of  a  celesti^ 
body  over  a  period  of  time  comprising — ”  j 

And  I  wonld  like  to  read  the  claim  in  its  entirety  fir$t 
and  then  come  back  and  analyze  it.  | 

The  Court:  Now,  may  the  Court  inquire  what  the  “2,|3 
and  4*’  opposite  A  on  the  right  means?  Is  it  Claims  2,j  3 
and  4?  | 

The  Witness:  No,  sir.  You  will  notice  that  in  the —  i 


i 
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The  Court:  Oh,  they  refer  to  the  numbers  *%  3  and 
4’’— 

The  Witness:  Of  the  drawing. 

The  Court:  —of  the  Bendiz  sextant.  Of  the  draw- 

268  ing. 

The  Witness :  So  that  there  will  be  no  ambiguity 
as  to  what  is  included  in  the  red,  the  blue  and  the  green 
and  the  yellow  and  so  on. 

The  Court:  Thank  you. 

The  Witness:  All  rig^t,  sir.  I  contiuue  reading  the 
claim: 

‘‘•••comprising  means  for  taking  an  uninterrupted 
prolonged  sight  of  a  celestial  body  and  measuring  the 
altitude  of  said  body  and  means  operatively  connected  with 
said  first  means  and  controlled  thereby  for  automatically 
integrating  the  altitudes  measured  during  taking  of  said 
prolonged  sight.” 

I  have  read  the  claim  exactly  as  it  appeared  in  Gray.  Ee- 
tuming  to  my  analysis  of  the  claim  and  its  position  relative 
to  the  Bendix  device:  “A  device  for  obtaining  the  mean 
altitude  of  a  celestial  body”.  Clearly  the  Bendix  sextant, 
which  is  an  averaging  sextant,  is  a  device  for  obtaining  the 
mean. 

In  this  terminology  “mean”  means  “average”.  “For 
obtaining  the  mean  altitude  of  a  celestial  body”.  And  the 
Bendix  averaging  sextant  does  precisely  that  “Over  a 
period  of  i time”.  And  the  Bendix  sextant  does  obtain  the 
mean  altitude  over  a  period  of  time.  In  the  case  of 

269  the  Bendix  sextant  the  x)eriod  of  time  is  two  min¬ 
utes.  “Comprising”,  and  now  the  claim  recites  the 

various  means  necessary  for  the  accomplishment  of  the  in- 
'  vention.  And  for  the  first  means  called  for  I  have  desig¬ 
nated  as  “A”. 

“Means  for  taking  an  uninterrupted  prolonged  sight  of 
a  celestial  body  and  measuring  the  altitude  of  said  body”. 
I  have  underlined  that  in  red  and  if  you  will  refer  now  to 
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the  Bendix  sextant  block  diagram  on  the  right  hand  sidej  of 
the  page,  I  have  colored  in  blocks,  2, 3  and  4,  corresponding 
to  the  sighting  device,  the  mirror  tilting  and  measnrijng 
device  and  the  control  biob.  i 

These  constitnte  the  sextant  portion  per  se  of  the  Ben(^ 
device  and  are  means  for  taking  an  nnintermpted  pjro- 
longed  sight  of  a  celestial  bodv  and  measuring  the  altiti^de 
of  said  body.  | 

So  that  the  portion  of  the  claim  is  found  directly  ejm- 
bodied  in  the  portions  of  the  Bendix  sextant  which  I  h^ve 
delineated  as  “sighting  device “mirror  tilting  and  meas¬ 
uring  device  ^  ^  and  the  ‘  ‘  control  knob  ^  ^  ! 

I  continue  with  the  claim  which  now  calls  for  a  means 
“B’^  Specifically:  “Means  operatively  connected  wth 
said  first  means  which  must  be  the  previously  designaljed 
means,  “A’’,  and  controlled  thereby  for  automatically  jm- 
tegrating  the  altitudes  measured  during  taking  of  smd 
prolonged  sight’’.  [ 

270  Well,  that  means  consists  of  the  averaging  device 
of  Bendix  which  I  have  designated  “6”,  the  register 
on  which  the  results  of  the  averaging  device  are  shown' to 
the  navigator,  which  I  have  designated  as  “8”,  and  also  1(he 
rewind  and  reset  mechanism,  5,  and  the  clockwork  motor, 
7,  which  work  with  the  averaging  device.  | 

As  I  conceive  it,  those  four  parts,  5,  6,  7  and  8,  colored!  in 
blue  because  this  means  is  operativelv  connected  with  the 
said  first  means. 

Now,  here  I  would  like  to  refer  to  the  Bendix  sexthnt 
itself.  May  I  have  one  of  those  t  | 

(The  Deputy  Clerk  submitted  an  object  to  the  witness.)  | 

In  the  Bendix  sextant  there  is  a  direct  connection  jbe- 
tween  the  control  knob,  which  is  a  portion  of  the  means,  [A, 
and  the  averaging  device,  which  is  a  portion  of  the  mealns, 
B.  So  that  there  is  an  operative  connection  between  ihe 
first  means  and  the  second  means,  and  this  means  is, jin 
fact,  controlled  by —  its  control  is  through  this  connectipn. 
That  is,  the  averaging  device  receives  its  control  through 
this  direct  connection  from  the  control  knob.  | 

I 

I 

I 

I 
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So  that  we  have  precisely  this  reading:  ‘‘And  controlled 
thereby  for  automatically  integrating  the  altitudes  meas> 
nredi  during  taking  of  said  prolonged  sight  ’ 

271  Now,  the  averaging  device  of  Bendix  is  a  device 
for  automatically  integrating  the  altitudes  measured 
during  the  taking  of  said  prolonged  si^t  As  I  mentioned 
earlier,  in  the  technical  literature  this  device  is  properly 
referred  to  as  an  integrating  device. 

It  is  truly  an  automatic  integrating  device,  and  it  auto¬ 
matically  integrates  the  altitudes  measured  during  the 
taking  of  the  said  prolonged  si^t 

•  •••••• 

276  A.  I  specifically  refer  to  the  Young  patent,  which 
is  Exhibit  No. — 

Q.  27, 28, 29, 30  and  31.  A.  Which  is  the  Young  patent? 

Q.  Exhibit  No.  31.  A.  Oh.  The  Young  patent  recites  an 
integrater  of  the  type  used  by  Bendix. 

•  •••••• 

278  Q.  In  connection  with  the  Court’s  question.  Pro¬ 
fessor  Clauser,  please  refer  to  the  Gray  patent 
specification.  Column  3  and  begin  at  Line  30  and  compare 
the  statement  of  Gray  with  the  clause  A  of  Claim  B  of  the 
Gray  patent  Page  3,  Column  2,  at  Line  30.  A.  Page  3, 
Column  2,  Line  30.  How  far  did  you  want  me  to  read? 

Q.  Just  that  sentence.  A.  AU  right 
“Any  suitable  form  of  octant  or  sextant  or  equivalent 
device  as  defined  hereinabove  may  be  used  in  association 
with  the  averaging  device  to  obtain  the  desired  correct 
altitude  of  the  celestial  body  sighted.’’ 

Q.  Now,  does  that  statement  of  the  inventer.  Gray,  apply 
to  the  portion  A  of  Claim  8  on  Page  1  of  your  buff  booklet? 
A.  Well,  it  shows  that  he  feels  that  he  is  not  restricted 
to  the  particular  sighting  device  shown  in  Figure  1  and 
bearing  numerals,  11, 10, 13  and  12. 

Q.  Now,  will  the  witness  please  turn  in  the  Gray 
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specification  to  Page  1,  column  2,  line  48,  and  the  follow^ 
ing—  A.  Yes.  | 

Q.  — ^and  read  that?  A.  He  says:  | 

“The  averaging  device  used  in  connection  with  my  inj* 
vention  may  assnme  many  different  mechanical  forms  some 
of  the  features  of  which  have  been  used  heretofore  in  othe^ 
fields  and  for  different  purposes.  I  am  aware  of  certaiiji 
prior  art  devices  employing  integrating  mechanisms  fo:i: 
mechanically  computing  the  range  of  moving  bodies  such 
as  aircraft,  to  facilitate  firing  of  anti-aircraft  guns.  I  an;i 
also  aware  of  certain  prior  patents  disclosing  integrating 
devices  applied  to  conduits  for  determining  the  amount  of 
liquid  flow  therethrough  over  periods  of  time;  and  patp 
ents  showing  automatic  planimeters  for  integrating  th^ 
areas  under  curves  previously  plotted  on  paper.  Some  of 
these  prior  devices  embody  apparatus  that  may  be  modifie<| 
and  used  in  connection  with  my  invention.  However,  nonb 
of  these  prior  patents  or  devices,  as  far  as  I  am  aware,  disl 
dose  the  idea  of  a  combination  of  an  octant  an<^ 
averaging  device  for  taking  a  continuous  sight  ovejr 
a  period  of  time  and  giving  the  true  average  for  thi^ 
period.*’  | 

Q.  Now,  how  does  that  statement  of  the  inventer,  in  hiS 
patent  specification,  in  your  opinion,  apply  to  part  B  of 
Claim  8?  A.  Well,  it  would  indicate  that  if  for  any  reasoh 
the  designer  of  a  sextant  was  not  satisfied  with  the  integrat¬ 
ing  or  averaging  device  proposed  by  Gray  that  he  could  ^ 
to  these  fields  suggested  by  Gray,  specifically,  devices  fot 
mechanically  computing  the  range  of  a  moving  body  tb 
facilitate  the  firing  of  anti-aircraft  guns,  for  determining 
the  amount  of  liquid  flow  through  conduits,  and  for  autcj- 
matically  planimetering  the  areas  under  curves  previously 
plotted  on  paper.  j 

Q.  And  is  it  your  point.  Professor  Clauser,  that  the 
parallel  wheels  and  pawl,  employed  by  Bendix,  and  tl^ 
perpendicular  wheels  employed  by  Gray  come  from  thsit 
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same  field?  A.  They  both  come  from  the  same  field.  For  ex¬ 
ample,  they  come  from  the  field  of  determinatioii  of  the 
amoTmt  of  liquid  flow  through  conduits. 

Q.  And  Mr.  Gray  says  that  they  are  both  old — 

Mr.  Hudson ;  I  beg  your  pardon  ? 

281  Mr.  Moore :  Mr.  Gray  says  that  they  are  both  old. 

Mr.  Hudson:  Both  old? 

Mr.  Moore :  Yes. 

The  Witness :  Yes.  Well, — 

Mr.  Hudson:  You  mean, — 

Mr.  Moore :  I  withdraw  the  question. 

Mr.  Hudson :  I  don’t  understand  it. 

By  Mr.  Moore : 

Q.  Is  it  the  witness’  opinion  that  both  of  these  specific 
averaging  devices  are  old  in  the  art?  A.  I  find  them  both  in 
patents  before  the  time  of  the  Gray  patenl 

Q.  Thank  you. 

Mr.  Moore :  If  the  Court  please,  does  the  testimony  just 
given  by  the  witness  clarify  the  point  the  Court  had  in 
mind? 

The  Court:  I  believe  it  bears  upon  the  point  that  the 
Court  had  in  mind. 

Mr.  Moore:  Thank  you. 

The  Court:  The  Court  might  refer  to  the  testimony  of 
Witness  Gray  which  occurred  on  Page  239  of  yesterday’s 
record,  in  which  the  question  was  asked  as  follows.  The 
lines  are  not  numbered  on  the  pages  but  it  is  the  second 
question  from  the  top  of  Page  239 : 

“Q.  I  wish  to  read  from  page  1,  column  2,  start- 

282  ing  at  line  35,  from  your  patent :  ‘  The  feature  of  tak¬ 
ing  a  continuous  sight  or  measurement  over  an  ap¬ 
preciable  length  of  time  and  automatically  averaging  the 
measurements  to  obtain  the  true  altitude  of  the  body  sighted 
is  of  the  essence  of  my  invention.  ’ 

Would  you  compare  that  statement  in  your  patent  with 
the  Bendix  sextant?  A.  Well,  that  statement  in  my  patent  is 
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actually  all  that  I  did  invent.  I  didn^t  invent  anything  else. 
The  actual  integrating  device  that  is  used  was  a  very  weh- 
known  device.  It  was  not  new.  It  was  a  combination  of  pul}- 
ting  an  automatic  integrating  device  that  would  permit  tak¬ 
ing  of  continuous  sights.  That  was  the  essential  of  the  ii](- 
vention  and  the  Bendix  sextant  that  you  just  showed  me  doejs 
exactly  that.  It  puts  an  automatic  integrating  device  on  tio 
an  optical  system,  which  is  an  octant,  and  it  ties  them  to¬ 
gether  so  that  you  can  take  one  continuous  sight  over  a  pcj- 
riod  of  time  instead  of  taking  a  number  of  spasmodic  stoj) 
and  go  sights^’.  | 

I 

Now,  the  Court  might  ask  the  witness  if  that  position,  th|e 
position  stated  by  the  Witness  Gray  as  the  Couift 
283  has  just  read  it,  is  the  basis  for  the  contention  tha|t 
the  similiarity  in  accomplishment  of  the  Bendix  sex¬ 
tant  with  the  accomplishment  intended  by  the  Gray  mecl:)i- 
anism,  manufactured  under  the  Gray  patent,  constitute|s 
the  infringement  of  which  complaint  is  made  in  this  cas^, 
whether  the  accomplishment  of  these  results  is  the  basils 
for  the  claim  of  infringement  or  the  claim  that  the  Bendiix 
mechanism  is  essentially  made  in  compliance  with  the 
claims  of  the  Gray  jwtent  t  | 

Does  counsel  understand  that  question?  That  may  be  a 
legal  question  and  the  Court  is  asMng  it —  | 

The  Witness:  I  am  struggling  with  the  great  ramifica¬ 
tions  of  the  word  ‘  ‘  accomplishment  ’  %  sir.  j 

The  Court:  “Accomplishment^^  is  not  used  by  the  wit¬ 
ness.  It  is  a  word  that  the  Court  felt  covered  the  situatioiL 
The  Witness :  I  believe  that  such  a  summary  is  too  bri^f 
to  explain  my  view  of  the  patent.  Certainly  that  is  include^ 
that  he  believes — ^it  is  my  understanding  that  Gray  con¬ 
tends  that  the  accomplishment  by  the  same  or  equivalent 
means  would  bring  the  Bendix  sextant  under  his  inventioji, 
but  in  his  specification  he  does  more  than  that,  sir.  | 

He  even  recites  the  fields  to  which  you  may  go  to  g^t 
these  equivalent  means.  So  that  he  limits  himself  moj'e 


than  simply  saying  if  party  number  one  accom- 

284  plishes — or  object  number  one  accomplishes  the 
same  result  as  object  number  two,  then  they  would 

be  identical,  or,  that  the  Bendix  octant,  if  it  accomplishes 
the  same  thing  as  my  patent,  it  would  come  under  the  pat¬ 
ent 

He  does  more  than  that  He  even  tells  where  you  may  go 
to  hnd  these  means  of  accomplishing  this,  and  so  limits 
himself.  He  doesn ’t  say  you  can  go  any  place. 

The  Court:  Well,  perhaps,  the  Court  would  indicate  its 
thinking  by  this  question : 

Does  the  witness  state  the  position  that  any — call  it 
“mechanism’’ — any  sextant,  which  contains  the  feature  of 
taking  a  continuous  sight  or  a  measurement  over  an  appreci¬ 
able  length  of  time  and  automatically  averaging  the  meas¬ 
urements  to  obtain  the  true  altitude  of  the  body  sighted  is  a 
mechanism  that  contains  all  of  the  features  set  forth  in 
the  claims  of  the  Gray  patent  so  as  to  form  the  basis  of  a 
claim  that  it  is  a  mechanism  which  is  an  infringement  of 
the  patent  by  Gray  setting  forth  the  mechanism  covered 
thereby? 

The  Witness :  I  believe  I  understood  what  you  have  said, 
sir,  and  I  believe  the  answer  is  “yes  ’ 

The  Court ;  Very  well.  That,  perhaps,  is  a  question  that 
lies  a  bit  out  of  the  scope  of  your  testimony  as  an  expert 
and  as  counsel  for  the  defendant  states,  it  may  be  a  legal 
question,  but  it  is  propounded  for  the  purpose  of  attempt¬ 
ing  to  clarify  the  situation  in  the  Court’s  mind. 

285  Do  counsel  understand  that  question  ? 

Mr.  Moore:  I  believe  so,  your  Honor. 

The  Court:  Does  counsel  for  the  defendant  xmderstand 
the  question? 

Mr. Hudson:  Yes, sir. 

The  Court:  Very  well.  Now,  the  Court  will  endeavor 
to  refrain  from  interrupting  any  more  than  is  necessary. 

You  may  proceed. 
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Mr.  Moore :  May  we  say,  sir,  we  invite  the  Court’s  ques¬ 
tions  to  clarify  this  matter,  and  if  we  may  go  a  little  furtiher 
here  along  that  same  line  because  of  its  importance :  | 


By  Mr.  Moore ; 


re- 


Q.  Professor  Clauser,  does  the  wording  of  Claim  8 
cite  specifically  the  particular  perpendicular  wheels  sh<j>wn 
in  the  Gray  drawing?  A.  Obviously  not,  sir.  | 

Q.  Does  it  recite  specifically  the  particular  parallel  wheels 
in  the  Bendix  sextant  ?  A.  Equally  obviously  not,  sir.  j 
Q.  Then  how  does  the  wording  of  that  claim  include 
either — or  may  I  re-word  the  question,  if  your  Hoinor 
please :  | 

How  does  the  wording  of  that  claim  include  both?j  A. 
The  wording  of  the  claim  is  such  that  it  does  not  call 
for  specific  means  but  it  calls  for — and  I  quote — 
286  “automatic  means  for  automatically  integrating! the 
altitudes and  both  such  devices  fall  within  that,  |  un¬ 
der  that  wording.  | 

The  Court:  But  are  not  the  means  delineated  in  !the 
drawings  that  are  made  a  part  of  the  application  for! the 
patent?  ! 

The  Witness :  The  inventor  probably  gives  a  suggeited 
means  and  at  the  same  time  carefully  states  that  other 
means  are  available  that  will  work  equally  well  andj  re¬ 
cites  the  fields  to  which  you  may  go  to  obtain  those.  | 
And  the  indications  are  that  if  he  had  attempted  to  s^te 
each  and  every  device  that  might  be  used  that  way,  it  wpuld 
constitute  an  inordinately  long  list,  with  all  the  possible 
modifications  that  could  be  done,  substitution  of  electifical 
means  for  mechanical  means,  gears  for  pulleys,  worms! 
cables  and  all  that,  all  of  which  if  you  were  to  take  a  yery 
narrow  view,  then  the  substitution  of  a  worm  wheel  for  a 
cable  and  pulley  or  the  substitution  of  one  kind  of  register 
for  another  kind  of  re^ster,  all  would  make  these  dij0Peifent. 

The  substitution  of  an  electrical  clutch  for  the  pawl}  In 
another  view,  this  would  make  them  different,  however}  the 
fact  is  in  brief  the  mere  substitution  of  well  known  ele^ien- 


tary  means  snch  as  the  snbstitutioii  of  an  electrical  dntdb 
for  a  pawl  or  a  pnUey  for  a  gear,  would  not  constitunte  a 
difference. 

287  So  that  he  attempts  to  more  generally  state  where 
you  may  go  to  find  these  things  well  known  in  the 

field.  And  if  you  do,  for  instance,  refer  to  the  A.S.M.K 
publication  which  was  Exhibit  No. — 

Mr. Moore;  27. 

The  Witness:  — ^you  find  that  they  list  integrater  after 
integrater  for  page  after  page  of  a  great  variety,  and  prac¬ 
tically  any  one  of  them  could  have  been  applied  to  this 
device. 

And  if  Gray  had  followed  through  he  would  have  had 
to  list  this  kind,  that  kind,  the  other  kind,  on  and  on  and  on. 

By  Mr.  Moore : 

Q.  Would  the  witness’  answer  be  different  if  Claim  8 
of  the  Gray  patent  specifically  mentioned  the  perpendicular 
wheels  and  called  for  them  as  elements  of  the  claim?  A. 
Certainly.  rj 

Q.  But  in  fact  the  claim  is  not  so  limited.  Is  that  right? 
A.  That  is  correct. 

The  Court :  Then  the  Court  takes  it  that  your  construc¬ 
tion  is  that  the  claim  constitutes  a  claim  for  a  certain  end 
result  as  the  Court  characterized  it,  accomplishment,  which 
the  witness  didn’t  seem  to  care  for,  that  the  claim  is  a 
claim  for  the  accomplishment  by  various  means  or  like, 
say,  any  means — 

288  Mr.  Moore:  May  we  say  a  ‘‘combination”,  your 
Honor?  A  combination. 

The  Court:  A  combination  which  will  end  in  a  certain 
result,  namely,  the  taking  of  continuous  sights  or  measure¬ 
ments  over  an  appreciable  length  of  time  and  automatically 
averaging  the  measurements  to  obtain  the  true  altitude  of 
a  body;  that  the  claims  of  this  patent  cover  any  method  of 
accomplishing  that,  or  I  take  it  that  to  be  the  case,  because 
of  the  fact  that  the  witness  has  stated  that  the  particular 
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mechanism  designed  to  accomplish  this  purpose,  namel^, 
the  taking  of  a  continuous  sight  or  measurement,  et  cetera, 
is  not  the  limit  purpose  of  the  claim,  that  is,  the  accomplisn- 
ment  of  that  purpose  by  mechanical  means  of  various  types. 

Is  that —  I 

I 

The  Witness:  Yes.  That  statement  I  agree  with  pire- 
dsely,  sir.  j 


289  By  Mr.  Moore :  j 

Q.  Will  the  witness  please  turn  to  Page  2  of  t|ie 
buff  booklet?  | 

The  Court :  The  Court  will  be  glad  to  have  the  materjal 
you  speak  of.  1 

The  Witness:  Page  2  of  the  buff  booklet  contains!  a 
similar  analysis  that  I  have  made  regarding  Claim  9  of  t^e 
Gray  patent,  and  I  believe  that  I  can  make  this  analysis 
very  short  by  saying  that  all  of  my  previous  analysis  holds, 
with  the  following  exception.  | 

If  you  win  compare  Claim  9  with  Claim  8,  you  find  tl^t 
in  Claim  9,  in  part  A,  an  octant  is  specifically  called  for  jin 
place  of  the  more  general  statement  means  for  taking  ^ 
uninterrupted” — sorry — ^instead  of  simply  calling  jfor 
means  for  taking  a  sight  they  specifically  call  for  octanit. 

So  that  the  claim  is  narrowed  down  to  read  directly  Ion 
an  octant  and  with  the  appropriate  substitution  of  that 
reference,  octant,  also,  the  claim  is  the  same  as  that  o^  8. 
So  my  entire  analysis  holds  with  that  change.  I 

By  Mr.  Moore :  | 

Q.  Would  the  witness  please  turn  to  Page  3  of  the  b^ff 
booklet?  A.  That  contains  a  similar  analysis  jfor 

290  Claim  12,  and  again  I  can  make  this  short  by  point^g 
out  to  the  Court  that  the  difference  between  this  and 

Claim  8  lies  in  that  for  means  B  it  calls  specifically  that  the 
means  be  geared  to  the  first  said  means — ^I  am  reading  jthe 


I 

i 

I 

i 
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first  line  of  Part  B — ^that  it  calls  for  the  means  to  be  geared 
to  the  said  first  means  rather  than  operatively  connected. 

And  in  the  Bendix  device,  in  fact,  the  connection  is 
through  gears.  So  that  the  rest  of  my  analysis  for  Claim 
8  then  holds  for  Claim  12. 

•  •••••• 

291  By  Mr.  Moore : 

Q.  Professor  Clanser,  would  you  care  to  discuss  these 
drawings  T  A.  These  drawings  are  the  figures  that  are 
used  by  Everitt  in  Patent  2,252,341,  to  illustrate  his  specifi¬ 
cation.  And  on  the  first  chart  we  have  Figures  1, 2  and  3.  On 
the  second,  we  have  Figures  4  and  5.  And  on  the  third  chart, 
we  have  Figures  6, 7  and  8. 

By  referring  to  the  Figures,  you  can  see  that  they 

292  contain  rather  detailed  drawings  that  were  used  by 
Everitt  in  his  explanation.  And  it  is  my  belief  that 

if  I  were  to  take  the  Court’s  time  in  a  detailed  explanation 
of  these  various  parts,  numbering  over  a  hundred,  that  it 
would  be  somewhat  lengthy. 

So  in  order  to  shorten  that  process  I  have  prepared  a 
simplified  drawing,  which  I  introduce  solely  to  serve  as 
a  backbone  for  thinking,  and  where  necessary  for  more 
detailed  comment  I  shall  refer  to  these  more  complete 
drawings. 

•  •••••• 

The  Witness:  All  right,  sir.  I  shall  now  refer  to  this 
drawing  which  I  have  prepared  and  which  is  labeled  Plain¬ 
tiffs  ’  Exhibit  35. 

293  I  believe  that  if  I  approach  the  Court  to  a  point 
where  I  can  point  out  directly  the  portions  under  dis¬ 
cussion  and  so  that  the  counsel  may  also  see — the  first 
pertinent  portion  of  the  drawing  deals  with  the  sextant 
portion  of  the  device,  which  I  have  indicated  schematically 
as  a  person’s  eye,  a  lens  representing  a  telescope,  a  mirror 
and  a  celestial  body,  all  connected  by  a  line  of  sight,  such 
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that  the  eye  of  the  observer  looking  throng  the  telesco^ 
and  reflecting  off  the  mirror,  the  line  of  si^t  then  goes  iip 
to  the  celestial  body. 

That  portion  is  at  least  in  part  shown  on  Figure  1  by  tihe 
mirror  1,  its  frame  2,  and  the  portion  3  on  which  it 'is 
mounted. 

The  telescope  and  other  auxiliary  apparatus  has  b^en 
left  out  of  this  drawing,  but  is  called  for,  is  discussed  jin 
the  specification,  saying  that  that  portion  is  conventionjaL 
The  Court:  The  diagram  that  appears  as  Figure  1  i^  a 
delineation  of  the  mechanism  cut  through  as  you  wohld 
look  into  it 
Is  that  correct? 

The  Witness:  No,  sir.  Figure  2  is  a  cut-through  drj[w- 
ing.  Figure  1  is  the  uncut  drawing.  If  you  were  looking 
at  it  in  a  side  view.  Figure  3  being  a  view  straight  on.  | 
The  Court:  That  is  to  say  then  that  the  Figure  1  is  ^e 
side  view  without  being  cut  The  Figure  2  is  a  crojss- 

294  section —  ! 

The  Witness:  That  is  correct  j 

The  Court :  — ^identical  of  Figure  1.  I 

The  Witness :  That  is  correct  And  Figure  3  is  the  front 
view  corresponding  to  Figure  1.  i 

•  •  •  •  •  •  I  • 

295  The  Witness:  In  Figure  3  you  may  also  see  bie 
mirror.  No.  1,  its  frame.  No.  2,  and  the  plate  No.  3 

on  which  it  is  carried.  | 

Now,  referring  to  the  diagram,  I  have  also  labeled  |th8 
mirror  No.  1,  corresponding  to  the  figure  on  the  patentj 
The  Court:  Yes.  | 

The  Witness :  And  you  will  notice  that  off  on  the  ri^ht- 
hand  side  I  have  a  figure  3  labeled  plate  in  my  drawing 
which  corresponds  to  that  plate  labeled  3  in  the  patent 
drawing.  The  plate  3  includes  the  large  circle  in  the  ceiter 
of  the  drawing.  It  is  the  large  circle  which  outlines  the 
limits  of  plate  3,  and  the  mirror  is  carried  in  the  middle  of 
plate  3.  I 
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Now,  in  my  drawing  I  have  shown  an  annnlar  ring,  two 
concentric  circles  inside  the  circle  and  the  anmilar  ring 
between  those  two  concentrics  I  have  designated  7,  8,  lever, 
and  head  down  in  the  lower  lefthand  comer  jnst  inside  the 
larger  circle. 

Now,  that  portion  over  here  corresponds.  I  am  now  point¬ 
ing  at  Figure  1  of  the  patent,  and  there  is  a  head  8,  lying 
behind  the  disc  1,  with  an  extension  of  a  lever  on  it,  7.  The 
lever  7  is  shown  in  more  detail  in  Figure  3,  where  you  may 
see  the  enlarged  protrustion  on  the  end.  The  head  8  and  the 
lever  7  constitute  a  single  part  and  carries  the  plate  3  and 
the  mirror  L 

The  mechanical  reason  for  this  is  to  interconnect, 
296  give  the  ability  to  interconnect  these  two  parts,  and 
I  have  simply  shown  one  superimposed  on  the  other 
in  my  drawing.  In  fact,  the  actual  outline  of  these  parts  is 
not  essential.  It  is  their  mechanical  operation  that  is  im¬ 
portant. 

Now,  I  have  also  shown  on  my  drawing  a  worm  gear  26, 
which  bears  on  the  lever  and  head  7  and  8.  That  is  the  an¬ 
nular  ring.  That  may  be  seen  in  part  in  Figure  5. 

Now,  I  would  like  to  describe  very  briefly  about  figure  5. 
Figure  5  is  a  view  of  the  lower  portion  of  the  device  shown 
in  figure  3.  Figure  3  shows  a  front  view  and  figure  5  shows 
what  is  inside,  what  is  behind  that  cover,  and  what  goes  on 
inside,  so  that  it  is  a  cutaway  viewing  of  the  mechanism 
inside  and  on  the  lower  extremity  of  the  lever  3  there  is  a 
portion  of  that  that  goes  through  the  case  to  make  connec¬ 
tion  with  devices  inside.  That  connection  comes  through 
the  case  and  engages  the  group  of  parts  that  bear  the 
designation  21,  22,  21-A  and  so  on,  to  which  I  am  pointing, 
in  the  central  portion  of  figure  5. 

That  group  of  parts  can  be  carried  back  and  forth  by 
movement  of  the  worm  gear  26,  which  is  to  the  right  of  this 
cluster  of  parts.  Consequently,  movement  of  the  worm 
gear  through  these  parts  21,  22  out  through  the  case  to  the 
head  7  causes  that  to  rotate. 
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Now,  I  have  simply  delineated  tliat  on  my  drawing  |  by 
showing  that  the  worm  gear  is  operatively  connected 

297  to  that  block  such  that  when  the  worm  gear  is  turned, 
it  causes  it  to  rotate  so  that  gives  you  an  indication 

of  the  simplicity  that  I  have  brought  into  effect  about  this 
Plaintiff  ^s  Exhibit  35. 

Now,  I  would  like  to  go  on  and  it  will  serve  no  purpose  ^or 
me  if  I  make  similar  exhaustive  explanation,  so  at  this  p<^int 
I  would  like  to  refer  primarily  to  this,  going  back  to  jthe 
patent  only  where  necessary  to  clear  up  a  point.  | 

Now,  the  operation  of  the  device  is  as  follows :  No,  I  am 
not  ready  for  the  operation.  I  would  like  to  explain  a  few 
of  the  parts  bef  ore  I  discuss  the  operation.  j 

This  annular  ring  bears  a  protuberance,  a  little  squiare 
piece  that  is  sticking  out  in  the  lower  lefthand  comer,  ^d 
adjacent  to  that  is  a  lever  coming  in  from  the  side,  wHch 
is  labeled  60  stop,  such  that  it  limits  the  rotation  of  this 
annular  ring.  When  the  ring  rotates  against  that,  it  is 
stopped.  I 

In  addition,  this  annnlar  ring  bears  a  lock  in  its  loWer 
portion,  and  that  bears  the  number  6  in  conformity  mth 
the  patent  drawings.  That  lock  is  for  the  purpose  of  nkak- 
ing  the  two  parts,  the  annular  ring  and  the  larger  p^te, 
lock  together  so  that  they  move  as  a  unit  That  is  exa^y 
the  same  as  in  the  patent  | 

Now,  tracing  on  down,  the  worm  gear  is  carried  on  a  sjiaft 
bearing  gearing,  and  those  gears  are  34,  35,  37, 39,  40 

298  and  41,  so  labeled.  Two  gears  are  shown  and  six!  are 
delineated,  because  in  my  drawing  I  have  left  opt  a 

large  number  of  the  unimportant  gears  in  the  patent.  i 
That  gearing  serves  to  connect  this  shaft  with  the  con¬ 
trol  knob  45,  such  as  when  the  control  knob  45  is  turned  the 
worm  gear  turns.  This  says  that  the  navigator  or  the  jiser 
of  the  instrument,  by  turning  control  knob  45,  movesj  the 
worm.  The  shaft  continues  on  down,  going  through  a  clutch 
71,  and  goes  into  the  register  65,  wi^  its  reset  knob  TjO. 
There  is  a  connection  between  the  clutch  and  a  porjtion 


of  the  device  entitled  counter  for  nnmber  of  readings  shown 
in  the  lower  lef  thand  portion  of  the  drawing.  That  connter 
bears  a  lever  86,  which  serves  to  operate  it,  and  it  also  bears 
a  reset  knob  99. 

This  connter  for  the  nnmber  of  readings  also  has  con¬ 
nected  to  it  throngh  a  vertical  member  a  shatter  which  is 
np  near  the  line  of  sight  The  shatter  bears  the  nnmber  72. 

Now,  the  operation  of  the  device  is  as  follows:  The  ob¬ 
server  disconnects  the  ATinnlftr  ring  7  and  8  from  the  plate 
3,  snch  that  one  can  rotate  independently  of  the  other,  and 
the  aninilar  ring  is  restrained  by  the  worm  gear,  bat  the 
plate  is  now  free  to  move  so  that  he  may  tnm  the  plate  3. 
That  is  the  larger  delineated  ontline  by  the  larger  circle. 

He  may  tnm  the  plate  3,  which  bears  the  mirror  1,  nntil 
snch  time  as  the  celestial  body  is  approximately  in 
299  line  of  sight. 

This  serves  in  effect  as  a  coarse  measnrement  and 
that  coarse  measnrement  may  be  read  on  a  scale  20,  which  is 
shown  in  the  npper  righthand  comer. 

The  next  operation  is  to  tnm  the  control  knob  snch  that 
the  stop  of  the  annnlar  ring  is  against,  sorry,  that  the  pro¬ 
tuberance  of  the  annnlar  ring  is  against  the  stop  60.  Now, 
the  lock  6  is  of  a  nature  such  that  it  may  be  engaged  at  any 
one  of  a  nnmber  of  places,  corresponding  to  the  even  num¬ 
bers  of  the  degrees.  For  instance,  this  could  be  every  ten 
degrees. 

So  that  the  observer  now — ^my  memory  fails  as  to 
whether  Everitt  suggested  five  degrees  or  ten  degrees,  but 
thiR  is  not  an  important  point  Plate  3  is  now  rotated  down¬ 
ward  to  a  lesser  annnlar  reading  from  that  for  approxi¬ 
mate  sighting  of  the  body  until  it  comes  into  position  for 
the  next  lower  tens  of  degrees.  For  example,  supposing 
that  the  star  were  at  thirty-three  degrees.  Then  the  plate 
would  be  rotated  down  to  the  thirty  degree  mark,  at  which 
time  it  could  be  engaged  throngh  the  lock  6,  so  that  now  the 
two  parts,  the  annnlar  rings  7  and  8  and  the  plate  3,  form 
an  integral  unit,  and  when  the  control  knob  45  is  turned. 
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the  worm  wheel  will  turn  in  combination  through  an  anglej, 
and  this  brings  about  the  possibility  of  the  fine  adjustmenlj, 
the  fine  adjustment  being  able  to  read  on  the  vernier  scale 
carried  on  the  control  knob,  and  that  will  bear  the  numerals 
zero,  1,2,3  and  so  on,  reading  above  our  example  of 

300  thirty  degrees.  | 

Now,  the  procedure  then  is  to  turn  the  control  knot> 
in  such  a  way  as  to  go  back  toward  coincidence  of  the  line  of 
sight  with  the  celestial  body;  that  is,  go  back  now  from  the 
thirty  degrees  which  we  had  to  go  back  down  to,  go  up  toj- 
wards  the  33  degrees  coincidence  point,  and  the  observed 
continues  this  control  knob  movement  until  such  time  as  ht 
effects  exact  coincidence,  in  his  belief.  During  this  time  the 
clutch  has  been  engaged  so  that  the  motion  of  the  shaf|t 
from  the  worm  gear  is  transmitted  to  the  register  and  thp 
register  now  bears  a  reading  which  is  proportional  to  th|B 
amount  that  the  control  knob  has  had  to  move  the  worm 
gear  up  from  the  base  line  thirty  to  the  thirty-three.  I 
The  gearing  of  the  worm  gear  and  so  on  is  such  that  not 
the  exact  reading,  the  final  reading  of  the  control  knob  ip 
placed  into  the  register  but  a  fraction  thereof,  the  fraction 
being  determined  by  the  number  of  readings  to  be  made.  | 
In  the  example  we  shall  take  that  as  six,  so  that  the  geaij- 
ing  in  this  case  would  be  such  that  one-sixth  of  the 
reading  on  the  control  knob  would  be  placed  in  the  registejr 
65.  I 

Now,  at  this  point  you  can  see  that  having  gone  up  to  th|e 
reading,  if  the  observer  were  to  attempt  to  repeat  the  pro¬ 
cess  he  would  have  to  go  back  down  to  the  zero  and  up  tp 
the  thirty  degrees  and  come  up  again.  TVithout  other  meami, 
the  going  right  down  would  take  right  out  of  the  counteir 
what  he  had  just  put  in  with  no  accomplishment 

301  However,  at  this  point  he  depresses  the  lever  86 
over  the  coxmter  for  the  number  of  readings.  i 

The  depression  of  that  lever  accomplishes  two  purposes^. 
First,  it  releases  the  clutch  71,  so  that  he  may  now  bac^ 
down  to  the  base  line  thirty  without  extracting  from  thp 
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counter  what  he  had  just  placed  in.  In  addition,  the  counter 
serves  to  record  the  fact  that  he  has  made  one  observation. 

Now,  he  repeats  this  same  action  six  times — agoing  up 
from  the  base  line  to  the  coincidence  measurement,  press¬ 
ing  the  lever  86,  coming  back  dowp  to  the  base  line,  releas¬ 
ing  the  lever  86,  and  going  up  to  the  observation  six  times. 
During  that  process  the  counter  has  been  recording  and 
counting  up  the  fact  that  he  has  made  one,  two,  three,  four, 
five,  and  six  observations. 

Now,  at  the  end  of  the  sixth  observation  the  counter  is 
so  devised  that  through  the  vertical  means  up  to  the  shut¬ 
ter  it  will  bring  the  shutter  into  the  line  of  view  of  the  ob¬ 
server  or  otherwise  signal  to  him  that  he  is  through,  at 
which  time,  having  six  readings,  each  placed  one-sixth  of 
their  value  into  the  register,  he  may  now  read  off  the 
register  directly,  the  average  of  the  six  observations. 

That  in  its  elements  is  the  operation,  is  the  device  de¬ 
scribed  by  Everitt  in  this  patent 

By  li£r.  Moore : 

302  Q.  Would  you  please  indicate  again  the  counting 
means  and  the  signal  means  in  Everitt  patent 
2252341? 

The  Court :  The  counter  means  and  what? 

Mr.  Moore :  And  the  signaling  means. 

The  Witness :  The  coxmting  means  and  signaling  means 
which  in  my  drawing  were  down  on  the  lower  lefthand 
comer  and  were  operated  by  the  lever  86.  I  can  refer 
specifically  to  that. 

Figure  6,  7  and  8  show  various  aspects  of  this  counting 
means  and  the  signaling  means  is  also  shown  in  that  figure 
8.  Yes,  I  believe  those  are  the  appropriate  ones.  In  fact,  in 
the  Everitt  patent  one  finds  this  recitation  caUing  for  a 
counter  and  to  record  the  fact  that  the  observer  has  made 
the  appropriate  number  of  readings  and  so  signaling  to 
him. 

Now,  I  would  like  to  point  out  here,  previously  I  had 
described— 
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The  Conrt ;  "What  do  you  mean  by  signaling  to  him? 

The  Witness :  By  means  of  the  Gutter.  I 

The  Court:  By  means  of  the  shutter  which  obscurjes 
his  viewT  j 

The  Witness:  That  is  correct,  sir.  j 

Now,  I  would  like  to  state  here,  previously  I  had  d^ 
cussed  the  elements  that  go  to  make  up  an  average,  an(^  I 
have  said  that  there  were  three  in  number;  the  fiifst 
303  being  the  sum  of  the  values  to  be  averaged,  the 
second  being  the  counting  of  the  number  of  th(^se 
quantities  to  be  averaged,  and  the  third  being  the  division 
of  the  sum  by  the  number,  and  here  we  find  a  device  tlmt 
does  add  the  readings,  and  in  addition  to  that  it  counts  for 
the  observer  the  number  that  he  has  made,  and  further¬ 
more  by  paring  it  divides.  However,  I  would  like  to  pojnt 
out  that  it  does  not  do  this  automatically;  that  it  is  neces¬ 
sary  after  each  observation  for  the  observer  to  go  through 
an  action  that  sets  this  mechanical  device  in  operation  for 
that  particular  part  of  the  operation.  It  could  be  properly 
described  as  a  mechanical  averager,  because  it  relieves  hpTn 
of  the  hand  operation  of  reading  and  recording,  adding  a^d 
so  on.  It  does  that  for  him,  but  it  does  not  do  them  auto¬ 
matically.  I 


307  By  Mr.  Moore :  | 

Q.  The  question  is  do  these  two  items,  the  countjing 
means  and  the  signaling  means,  which  the  witness  ^s 
pointed  out  on  Plaintiff  *s  Exhibit  35  for  identification, 
their  counterparts  in  the  Bendix  sextant.  A.  Yes.  | 

Q.  Will  you  care  to  point  them  out,  please,  on  Plainti^’s 
Exhibit  25t  i 

A.  A  counting  means  is  contained  within  the  clockwork 
shown  in  the  third  photograph  down  on  the  lefthand  sid6  of 
Exhibit  25?  A.  A  counting  means  is  contained  within  ^e 
clockwork  shown  in  the  third  photograph  down  on  the  l^ft- 
hand  side  of  Exhibit  25,  consisting  of  a  Geneva  wheel,  wljich 
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is  a  term  well  known  in  the  art,  for  the  purposes  of  counting, 
and  I  cite  this  only  as  an  example,  and  was  used  by  the  wit¬ 
ness  in  his  motor  counter  that  was  used  to  explain  to  the 
Court  operation  of  averaging  devices.  A  Geneva  wheel  is  the 
uppermost  gear  in  that  device,  and  it  serves  as  just  such  a 
counting  mechanism  that  will  count  the  number  of  occur¬ 
rences  of  a  given  event,  such  as  a  rotation  of  a  shaft,  that 
have  been  made.  ' 

Q.  The  witness  is  referring  to  Plaintiff  ^s  Exhibit  21? 

A-  Yes,  Exhibit  21.  That  contained  within  the  clockwork  ^ 

mechanism  of  the  Bendix  sextant,  which,  as  I  said,  is  shown 
in  the  third  photograph,  down  on  the  lefthand  side  of  Ex¬ 
hibit  25,  there  is  just  such  a  Geneva  wheel  which  is  properly  ^ 

geared  to  count  sixty,  corresponding  to  sixty  observations 
made  by  the  observer,  and  connected  through  that  by  a 
lever,  which  is  shown  in  the  third  photograph  down 
308  on  the  lefthand  side  of  Exhibit  25.  There  is  just  such 
a  Geneva  wheel  which  is  properly  geared  to  count  60, 
corresponding  to  sixty  observations  made  by  the  observer 
and  connected  through  that  by  a  lever,  which  is  shown  on  the 
face  of  the  photograph.  On  the  second  photograph  down 
on  the  lefthand  side,  there  is  a  lever  extending  through  the 
one  wall  of  the  clock  and  having  a  diagonal  location,  also 
bearing  a  spring.  That  lever  in  the  Bendix  sextant  engages 
the  lower  end  of  the  shutter  which  is  shown  in  the  top  photo-  ^ 

graph  on  the  lefthand  side.  As  the  photograph  is  positioned 
here,  it  would  be  the  upper  righthand  end  of  the  shaft  and 
serves  to  turn  the  shutter  part  around  its  axles  to  bring  the  ^ 

shutter  itself,  whidi  is  on  the  opposite  end — ^that  is,  the 
lower  lefthand  end  of  the  shaft — ^into  the  line  of  sight  of  the 
observer  and  to  signal  to  him  that  the  observations  have 
been  completed. 

So  that  I  do  find  in  the  Bendix  sextant  just  such  a  counter 
and  just  such  a  signaling  means  as  are  called  for  in  the 
Everitt  invention. 

Mr.  Moore:  We  offer  in  evidence  as  Plaintiff’s  Exhibit 


No.  35  the  schematic  drawing,  functional  diagram,  of  Ipie 
Everitt  patent  2252341.  j 

The  Court:  Plain tijff^s  Exhibit  35  will  be  received  jin 
evidence.  I 

309  (Thereupon  the  diagram  heretofore  marked  ior 

identification  as  Plaintiff’s  Exhibit  No.  35  was  jre- 

ceived  in  evidence. )  j 

By  Mr.  Moore:  | 

Q.  Turning  now  to  the  buff  booklet  marked  for  identifica¬ 
tion  as  Plaintiff’s  Exhibit  No.  34,  may  we  invite  the  "Wit¬ 
ness  ’s  attention  to  page  6  ?  | 

The  Court :  Does  that  conclude  the  testimony  regarding 
the  counterpart  in  the  Bendix  mechanism?  | 

Mr.  Moore:  It  does,  your  Honor,  except  that  now  jwe 
propose,  if  your  Honor  please,  to  read  the  claims  of  ihe 
Everitt  patent  2252341  on  the  Bendix  sextant,  having  gone 
through  the  patent.  1 

The  Court:  Very  well  j 

By  Mr.  Moore :  I 

Q.  Will  the  witness  continue,  please?  A.  That  was  i)age 
what,  sir?  I 

Q.  Page  6  of  the  buff  booklet.  A.  On  page  6  of  the  b  iff 
booklet  stands  my  analysis  of  Claim  9  of  Exeritt’s  patcrnt 
2,252,341,  in  relation  to  the  Bendix  device.  I  have  followed 
exactly  the  same  mode  of  presentation  that  we  used  earlier. 

Here  we  have  a  greater  number  of  colors,  ranging 
through  brown,  red,  blue,  green  and  yellow,  for  the  various 
means  called  for  in  the  Everitt  claim,  and  I  should  likej  to 
read  that  claim  in  its  entirety  first  and  then  take  it 

310  up  in  individual  part  secondary.  I  read:  j 

“In  an  observation  device  the  combination  of  a  frajne, 
means  supported  on  said  frame  for  making  an  obser¬ 
vation  measurement,  a  register  supported  on  said  frapie 
controlled  by  said  means  for  indicating  the  numerical  avjer- 
age  of  a  series  of  a  predetermined  number  of  said  measr^te- 
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ments  ....  a  member  movably  supported  on  said  frame 
and  controlled  by  said  means  for  making  observations  to 
move  automatically  into  a  position  to  prevent  further  ob¬ 
servation  measurements  from  being  made  after  said  series 
of  measurements  has  been  made  and  means  for  resetting 
said  member  to  another  position  to  permit  another  series 
of  measurements  to  be  made.  ’  ’ 

Now,  I  would  like  to  reread  the  claim  analyzing  in  detail 
how  it  bears  upon  the  sextant  manufactured  by  Bendix. 

I  start  “in  an  observation  device.’^  Clearly  the  Bendix 
sextant  is  an  observation  device.  “The  combination  of  a 
frame,  I  have  a  Bendix  sextant  in  my  hand.  The  frame 
consists  of  the  principal  casting  that  serves  to  hold  all  of 
the  component  parts  together. 

I  go  now  to  part  B,  which  calls  for  a  means,  referring 
back,  the  frame  is  underlined  in  brown,  and  at  least  a  por¬ 
tion  of  the  frame  in  the  diagram  at  the  right  has  been  so 
colored  brown. 

311  Returning  now  to  Part  B,  which  calls  for  means 
supported  on  said  frame  for  making  an  observation 
measurement.  Now,  it  is  my  contention  that  the  means 
called  for  in  B  consists  of  the  sighting  device  of  Bendix, 
the  mirror  tilting  and  measuring  device  of  Bendix,  the  con¬ 
trol  knob  of  Bendix,  and  the  averaging  device  of  Bendix, 
Parts  2,  3,  4  and  6.  They  have  been  appropriately  colored 
red  to  correspond  to  the  red  underlining  of  B. 

These  means  clearly  are  supported  on  the  said  frame,  and 
they  clearly  are  for  the  purpose,  the  total  purpose  of  mak¬ 
ing  an  observation  measurement. 

I  go  now  to  Part  C,  a  register  supported  on  said  frame, 
which  is  Part  A,  controlled  by  said  means,  Part  B  for  indi¬ 
cating  the  numeral  average  of  a  series  of  a  predetermined 
number  of  said  measurements. 

The  register  clearly  is  supported  on  the  frame  so  that 
it  meets  the  first  part  of  the  means  C.  Furthermore,  the 
register  receives  its  instructions  and  so  is  controlled  by  the 
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parts  that  I  have  collected  under  B.  In  particular,  it 
ceives  its  information  from  the  averaging  device  6  by  means 
of  a  shaft,  so  that  it  is  properly  said  to  be  controlled  by  tlje 
means  B,  and  the  means  C  should  be  for  indicating  thie 
numerical  average  of  a  series  of  a  predetermined  numb€fr 
of  said  measurements.  | 

In  the  Bendix  sextant  the  register  is  for  precisely  th|e 
purpose  of  indicating  the  numerical  average  of  ^ 

312  series  of  a  predetermined  number  of  said  measuri- 

ments.  In  the  case  of  the  Bendix  sextant  the  pre¬ 
determined  number  is  sixty,  and  the  register  does  so  in¬ 
dicate  the  numerical  average  of  that  series.  | 

I  go  on  now  to  Part  D,  “a  member  movably  supportejd 
on  said  frame  £ind  controlled  by  said  means  for  making 
observations,  the  means  for  making  observations  being  Part 
B,  to  move  automatically  into  a  position  to  prevent  further 
observation  measurements  from  being  made  after  said  se¬ 
ries  of  measurements  has  been  made.’^  j 

This,  I  believe,  to  be  the  shutter  contained  in  the  Bendijx 
device,  which  is  a  member  movably  supported  on  said  framie 
and  which  is  controlled  by  said  means  for  making  observj^ 
tion  B.  The  shutter  is  in  fact  connected  in  the  Bendix  devieje 
with  a  portion  of  the  averaging  device.  | 

Now,  at  this  point  I  believe  a  word  of  explanation  is  nec¬ 
essary,  sir.  As  I  have  explained  earlier  in  my  testimonj^, 
the  averaging  device  would  consist  of  those  parts  that  addeii 
up  to  the  numbers  to  be  averaged,  the  part  that  counted  the 
number  to  be  averaged,  and  the  part  divided,  all  of  whicn 
would  be  included  in  the  averaging  device.  In  the  Bendix 
device,  it  is  in  fact  a  Geneva  wheel,  which  for  convenience 
of  manufacture  and  design  is  placed  inside  the  grouping  of 
the  clock,  but  is  properly  referred  to  as  part  of  the  averag¬ 
ing  device  since  it  performs  one  of  the  very  essential  funef- 
tions  of  averaging,  and  it  is  this  Geneva  wheel,  with  it^ 
connection  through  the  lever  shown  in  the  second 

313  photograph  down  on  the  left  that  does  trip  the  shun¬ 
ter,  as  called  for  in  Part  D,  to  move  automatically 
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into  a  position  to  prevent  further  observation  measure¬ 
ments  from  being  made  after  said  series  of  measurements 
has  been  made.  The  counter  serves  to  do  this  automatically 
at  the  end  of  the  predetermined  number,  which  is  60. 

I  continue,  Part  E  “means  for  resetting  said  member 
(D)  to  another  position  to  permit  another  series  of  measure¬ 
ments  to  be  made.  *  * 

This  simply  says  that  you  can  set  the  thing  so  you  can 
perform  the  act  over  again,  and  in  the  Bendix  device,  as 
shown  in  the  second  photograph  down,  there  is  in  connec¬ 
tion  with  the  rewind  and  reset  mechanism,  that  is  the  key 
for  rewinding  the  clock,  there  is  an  auxiliary  little  mecha¬ 
nism  comprising  of  a  series  of  Geneva  wheels  there  that 
also  operate  this  lever  up  to  the  shutter  in  such  a  way  that 
when  the  clock  is  rewound  to  make  another  such  series  of 
average  measurements,  it  moves  the  shutter  back  out  of  the 
way,  so  that  you  may  begin  this  second  series. 

From  all  of  this  I  conclude  that  the  Bendix  sextant  fol¬ 
lows  precisely  the  lines  of  invention  as  outlined  in  Everitt’s 
Claim  9. 

Q.  Throughout  this  portion  of  his  testimony,  the  witness 
has  referred  to  the  Bendix  sextant.  Plaintiff’s  Exhibit  No. 

23  and  the  diagram.  Plaintiff’s  Exhibit  No.  25. 

314  The  Court:  You  may  proceed. 

By  Mr.  Moore : 

Q.  Will  the  witness  please  refer  to  page  7  of  the  buff 
booklet,  marked  for  identification  as  Plaintiff’s  Exhibit 
No.  34?  A.  That  is  the  next  page,  which  covers  Claim  10  of 
the  Everitt  patent  being  discussed.  I  believe  that  I  may 
simplify  my  testimony  as  I  did  previously  by  pointing  out 
wherein  Claim  10  differs  from  Claim  9,  without  having  to 
recite  in  detail  the  previous  testimony. 

The  Court:  Eliminate  as  much  repetition  as  possible 
here.  There  are  some  elements  here  that  are  contained  in 
the  others,  there  is  no  need  to  refer  to  those ;  is  that  what 
you  have  in  mind? 
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The  Witness :  That  is  exactly  what  I  have  in  mind,  ydnr 
Honor.  I 

TheConrt:  VeryweU.  | 

The  Witness :  In  Part  B  it  calls  specifically  for  includ^g 
a  sighting  device,  which  was  not  called  for  on  Claim  9.  That 
is,  it  says  “means  supported  on  said  frame,  including  a 
sighting  device,  for  making  an  observation  measurement” 
The  inclusion  of  a  sighting  device  is  clearly  still  in  ijne 
with  the  Bendix  sextant  which  has  just  such  a  sighting  jde- 


vice.  j 

Part  C  I  believe  to  be  identical^  I 

315  Part  D  has  the  change  that  instead  of  saying  that 
it  moves  automatically  into  a  position  to  prevjent 

further  observation  measurements,  it  says  “to  move  ai^to- 
matically  into  the  field  of  vision  through  said  sighting  de\jice 
after  said  series  of  measurements  has  been  made.” 

Sighting  device  was  not  recited  previously,  and  now  that 
sighting  device  has  been  specifically  called  for  above,  j 
It  says  this  signaling  means,  this  shutter,  moves  into  ^e 
field  of  vision  through  the  sighting  device.  ! 

Further  in  E  it  again  includes  the  field  of  vision  of  [the 
now  introduced  sighting  device.  Otherwise  the  claim  is  the 
same.  j 

By  Mr.  Moore :  | 

Q.  The  witness’s  conclusion  concerning  Claim  10  of  |the 
Everitt  patent,  2252341 —  A.  — ^is  the  same  as  on  Clainji  9. 

Q.  Would  the  witness  refer  to  page  8  of  the  buff  booklet? 
A.  I  believe,  sir,  I  can  do  this  in  one  fell  swoop  with  regard 
to  Claims  11  and  12  both.  Those  claims  both  have —  | 

The  Court :  Twelve  is  set  forth  on  page  9.  | 

The  Witness :  No,  I  am  including  9  and  10  now,  sir.  | 
The  Court:  You  said  claim  12.  j 

The  Witness:  Yes,  11  and  12.  j 

The  Court :  Claim  12  is  set  forth  on  page  9.  j 

316  The  Witness:  Yes.  i 
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The  Court:  I  am  only  making  reference  to  the  pages  of 
the  exhibit  for  the  purposes  of  the  record. 

The  Witness:  I  see,  sir. 

Mr.  Moore:  The  witness  is  referring  to  pages  8  and  9 
of  the  buff  booklet. 

The  Court:  That  is  correct. 

The  Witness:  In  fact,  you  find  there  that  the  changes 
occur  in  these  latter  two  parts,  D  and  E,  in  both  instances, 
changes  from  the  original  Claim  9  that  I  read,  and  have  to 
do  with  this  field  of  vision  and  recitation  of  a  signaling 
means,  which  is  making  it  more  directly  in  line  with  the 
signaling  device  and  calling  for  a  signaling  means  rather 
than  a  shutter.  Otherwise  there  is  no  essential  change. 

By  i£r.  Moore : 

Q.  And  do  these  Claims  11  and  12  of  the  Everitt  patent 
2,252,341,  as  analyzed  on  pages  8  and  9  of  Plaintiff^s  Ex¬ 
hibit  marked  for  identification  as  No.  34,  do  they,  in  your 
opinion,  read  upon  or  cover  the  Bendix  intent!  A.  The 
changes  made  do  not  effect  the  conclusion  I  had  for  Claim  9. 

Mr.  Moore:  We  Have  here,  your  Honor,  enlargements 
of  the  drawings  in  Plaintiff’s  Exhibit  No.  2,  the  Everitt 
Eeissue  No.  22^84. 

By  Mr.  Moore : 

317  Q.  ,Will  the  witness  please  indicate  the  salient 
points  of  this  enlargement?  A.  The  first  chart  con¬ 
tains  Figures  1,  5  and  6  of  Everitt ’s  Beissue  Patent  22,184. 

The  second  chart  contains  Figures  2, 3  and  4  of  that  same 
patent. 

Figure  1  is  a  view  of  the  averaging  sextant  presented 
by  Everitt,  seen  from  the  end,  so  to  speak;  whereas.  Figure 
2  is  a  view  looking  at  it  broadside.  The  observer  looks 
through  the  eye  piece  shown  on  the  top  of  Figure  1,  and 
which  bears  the  numeral  6.  The  sight  goes  into  the  device, 
into  its  center,  and  is  reflected  there  from  mirrors  and  goes 
back  out  to  the  star  to  be  observed.  That  mirror  is  carried 
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on  yarions  whe^  that  are  shown  off  on  the  righthand  side] 
of  Figure  1,  and  a  head-on  view  or  broadside  view  of  thals 
right  side  is  shown  in  Figure  2,  with  somewhat  more  detaOj 
of  those  gears  and  so  on. 

Now,  proceeding  as  I  did  before,  instead  of  going  through 
the  multiplicity  of  numbers,  which  is  over  fifty  in  this  casej 
I  should  like  to  substitute  again  a  simplified  drawing  foil 
the  purpose  of  explaining  the  operation  of  this  device. 

Mr.  Moore :  We  have  here  a  drawing  referred  to  by  the 
witness,  which  we  ask  the  Clerk  to  please  mark  for  identic 
fication  as  Plaintiff  ^s  Exhibit  No.  36.  | 

(Thereupon  the  above-referred  to  drawing  was  marked 
by  the  Deputy  Clerk  as  Plaintiff’s  Exhibit  No.  36  for  identi-j 
fication.)  j 

318  Mr.  Hudson:  I  think  this  will  bring  up  the  sam€| 
question  as  before.  May  I  just  register  my  objectioi^ 
now?  j 

The  mechanism  itself  should  be  explained  and  then  sim| 
plified  if  desirable.  i 

The  Court:  The  same  ruling  will  apply  to  this  exhibili 
as  to  the  previous  one.  Plaintiff’s  Exhibit  35  will  be  re-j 
ceived-  | 

(Thereupon  the  drawing  heretofore  marked  for  identij 
fication  as  Plaintiff’s  Exhibit  No.  35  was  received  in  evij 
dence.)  j 

The  Witness :  The  Court  will  notice  that  there  is  a  good 
deal  of  similarity  between  the  two,  which  I  have  purposeljf 
introduced  to  aid  in  explanation,  so  that  I  didn’t  have  d 
different  mode  of  presentation  but  followed  along  ver^ 
similar  lines  to  that  before,  and  this  will  i)ermit  me  to 
fewer  words  in  my  exposition. 

The  eye,  the  telescope,  the  mirror,  the  line  of  sight  ar^ 
the  same.  Again,  there  is  a  large  outer  circle,  which  is  th^ 
outline  of  a  plate  which  carries  the  central  mirror.  In  ad| 
dition,  there  is  an  annular  piece,  which  bears  a  lock,  and 
which  is  in  enlargement  with  a  worm  gear.  The  plate  whos4 
outline  is  the  outer  circle  bears  a  stop  numbered  20,  whicll 
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is  secnred  by  a  nut  21.  This  is  shown  in  the  lower  portion 
of  the  circle  there,  which  comes  against  a  pin  19,  the  stop 
coming  against  the  pin  19. 

Incidentally,  again  I  have  carried  over  onto  this  diagram 
the  same  nnmbers  and  the  same  designations  that  the 

319  original  patent  bears  for  ease  of  comparison,  if  snch 
becomes  necessary. 

The  shaft  bearing  the  worm  27,  again  is  on  A.  The  worm 
is  on  a  shaft  containing  gears  25  and  26  that  connect  it  to 
the  control  knob,  now  nnmbered  24,  in  accordance  with  the 
patent 

In  addition,  that  shaft  bears  gears  33  and  34,  which  serve 
to  connect  it  to  the  register  31.  In  this  particnlar  case,  the 
operation  of  the  device  is  as  follows: 

The  annnlar  piece,  which  is  labeled  17,  and  called  in  that 
instance  a  wheel,  is  disengaged  from  the  plate,  which  is 
labeled  dmm,  whose  ontline  is  the  outer  circle,  and  the  dmm 
bearing  the  mirror  is  rotated  until  approximate  coincidence 
is  established,  and  again,  the  reading  may  be  read  on  the 
scale  on  the  upper  lefthand  comer. 

By  Mr.  Moore : 

Q.  Approximate  coincidence  with  what?  A.  The  celestial 
body  being  observed  and  the  horizon,  natural  or  artificial 
In  this  case,  the  operation  begins  to  be  different  from  that 
described  previously.  The  stop  fix,  the  stop  20,  is  not  a 
fixed  stop  but  is  a  movable  stop,  and  the  observer  selects  a 
convenient  position  of  the  drum  below  that  to  be  corres¬ 
ponding  to  the  coincidence  location,  below  which  will  now 
serve  as  his  base  line  above  which  measurements  will  be 
made.  He  moves  the  stop  20  over  until  it  comes 

320  against  the  pin  19.  This  forms  a  mechanical  stop  for 
the  base  line ;  that  is,  he  sets  now  his  own  base  line 

by  locking  the  stop  20  by  means  of  the  nut  21  in  an  appro¬ 
priate  position  to  give  him  a  base  line. 

Now,  with  the  instrument,  with  the  drum  against  the 
stop,  this  stop  being  placed  below  the  angle  corresponding 
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to  that  of  the  star,  the  anniilar  piece  labeled  17,  wheel^  is 
now  locked  to  the  dnuru  ! 

The  lock  is  different  Previously  the  lock  could  be  set 
only  in  a  discrete  number  of  positions,  five  or  ten.  No'vlr  it 
can  be  set  It  is  a  lock  such  as  may  be  locked  anyplace,  ^d 
it  is  so  locked  with  the  stop  twenty  against  the  pin  19,  ^d 
then  the  observer  now  turns  the  control  knob  which  tujms 
the  worm,  and  because  the  two  parts,  the  wheel  17  and  the 
drum  are  intrically  connected,  this  movement  on  his  pjart 
from  the  control  knob  does  turn  the  drum  bearing  Ithe 
mirror,  and  he  continues  to  turn  until  such  time  as  coin¬ 
cidence  is  established  between  the  celestial  body  and  ithe 
horizon.  j 

During  this  process  a  proportionate  fraction  of  the  reiad- 
ing  on  the  control  knob  above  the  base  line  is  now  set  ^to 
the  register  by  exactly  the  same  means,  the  same  opera^on 
that  we  had  before,  and  again  he  has  the  problem  of  bow 
to  get  back  down  to  the  base  line  without  extracting  fj-om 
the  register  the  value  put  in.  I 

He  does  this  now  by  releasing  the  lock  18  ^d 
321  moves  the  drum  which  is  now  disconnected  back  to 
the  stop,  so  that  the  pin  19  comes  against  the  stop; 
that  is,  he  goes  back  to  his  base  line  by  this  procedure, 
relocks  18,  turns  the  control  knob  again,  bringing  the  mirror 
up  to  the  star,  putting  in  a  second  proportional  rea4ing 
into  the  register,  and  he  continues  this  act  for  a  predelter- 
mined  number  of  times,  and  at  the  end  of  that  time  he  r^'ads 
in  the  register  the  average  value  which  has  been  set  there, 
because  Ihe  gearing  is  such  that  it  has  divided  each  of  these 
readings  by  the  predetermined  number  for  which  thel  in¬ 
strument  was  made  to  be  used  in  its  averaging.  j 

For  instance,  if  the  instrument  is  made  for  averaging  six 
quantities,  the  gearing  would  each  time  put  in  one-sixtlji  of 
^e  reading  above  the  base  line.  | 

Q.  Is  this  similarly  mechanical  as  the  other  one  was^  A. 
Well,  it  has  definite  differences,  and  I  can  point  those  I  out 
briefly. 
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Yon  will  notice  that  this  device  has  no  signaling  means. 
It  has  no  counting  means.  The  counting  must  be  done  by 
the  observer.  It  has  no  clutch  to  disconnect  the  counter 
from  the  rest  of  the  device,  when  he  presses  that  lever.  In 
this  case  the  disconnection  is  made  by  means  of  the  lock  18 
for  the  reissue  patent,  and  no  such  disconnection  is  made 
with  the  lock  in  the  case  of  the  first  patent  that  I  discussed 
of  Everitt’s. 

322  The  Court:  You  testified  with  respect  to  the  first 
patent  that  the  adding,  observing  and  dividing  wasn^t 

done  automatically  after  each  observation ;  the  observer  had 
to  go  through  an  action.  To  that  extent,  as  a  result  of  that 
situation,  you  characterize  it  as  mechanical 
The  Witness:  Yes,  sir. 

The  Court:  But  it  relieved  the  observer  of  the  hand 
averagmgt 

The  Witness:  Yes,  sir. 

The  Court :  Is  there  any  distinction  in  that  relation? 

The  Witness:  Yes,  sir.  I  would  have  to  designate  this 
as  partially  mechanical,  sir,  because  a  portion  of  the  action 
is  left  out.  The  counting  is  left  out  in  this  case  and  that 
must  be  done  by  the  observer  himself. 

The  Court :  That  is  the  only  distinction  so  far  as  arriving 
at  the  average? 

The  Witness:  Yes,  sir. 

Mr.  Moore:  You  have  to  point  out  there  is  no  shutter 
here,  no  signaling. 

The  Witness :  I  believe  that  ties  in.  He  points  out  cor¬ 
rectly  that  there  is  no  shutter  here,  but  I  think  that  im¬ 
mediately  follows  from  what  you  said,  sir,  necessarily. 
Mr.  Moore:  We  offer  in  evidence  as  Plaintiff’s  Exhibit 
36  the  schematic  drawing  and  functional  diagram  of 

323  the  Everitt  patent  Eeissue  No.  22,184. 

•  •  •  •  •  •  • 


173 


324 


By  Mr.  Moore : 


Q.  Professor  Clauser,  may  I  direct  your  attentijon 
to  page  4  of  the  book  marked  for  identificatiozi  as  Plainti^’s 
Exhibit  34.  Would  you  please  read  Claim  1  of  the  Everitt 
Reissue  Patent  22^84?  A.  The  material  on  this  page  fiol- 
lows  the  same  form  that  I  have  used  in  previous  descrip¬ 
tions  of  my  analysis  of  the  patents  and  their  bearing  on  ijhe 
Bendix  device.  I  shall  read  the  claim  through  in  its  entirety 
first  This  is  Claim  1  of  Everitt  Reissue  22^84.  ! 

The  Court:  Patent  No.  22^84.  I 

The  Witness:  That  is  right,  sir.  I 

The  Court :  Very  well,  for  identification.  | 

325  The  Witness:  “An  instrument,  such  as  a  sextot 
having  a  micrometer  screw  adjustment  and  a  tot^- 
izing  counting  mechanism  driven  therefrom  and  arranged 
to  show  a  reading  proportional  to  that  of  the  sextant  and 
micrometer  head  in  inverse  ratio  to  a  predetermined  nUjm- 
ber  of  readings  to  be  averaged,  whereby  the  counting  mel¬ 
anism  indicates  directly  the  average  value  of  the  readings 
after  the  predetermined  number  of  readings  has  b^n 
made.^’  I 


Returning  now  to  the  initial  portion  of  the  claims,  it  cijJls 
for  an  instrument  such  as  a  sextant,  and  I  have  explaujed 
that  the  Bendix  device  is  a  sextant  within  the  generic  ijise 
of  the  term,  and  it  properly  can  be  called  an  instrument. 

Continuing,  now  we  come  to  Part  B,  “a  micrometer  scrfew 
adjustment,’’  and  referring  now  to  Plaintiff’s  Exhibit  j23, 
which  is  the  Bendix  sextant,  it  does  have,  as  I  have  Ex¬ 
plained  previously,  a  micrometer  screw  adjustment,  called 
for  in  Part  B  of  l^eritt’s  claim.  1 

Now,  over  on  the  righthand  side,  as  I  have  done  previ¬ 
ously,  there  is  the  block  diagram  of  the  Bendix  sextet, 
which  I  am  using  simply  to  show  which  parts  correspond  to 
the  parts  of  the  Everitt  claim,  and  Part  A,  which  -vEas 
underlined  on  the  left  in  red  is  now  blocked  out  in  redl  in 
the  diagram  on  the  right,  and  it  consists  of  the  sighting 
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device — got  a  little  ahead  of  myself  here.  The  instrament 
such  as  a  sextant  called  for  in  Part  A,  consisted  of 
326  the  sighting  device,  No.  2,  and  the  mirror  tilting  jind 
measuring  device,  3.  As  I  say,  those  are  underlined 
on  the  left  in  red  and  blocked  out  in  red  on  the  right,  and 
Part  B,  the  micrometer  screw  adjustment  is  the  control 
knob  of  Bendix,  underlined  in  blue  on  the  left,  blocked  in 
blue  on  the  right,  and  given  the  number  4  on  the  right. 

Continuing,  part  C  calls  for  a  totalizing  counting  mech¬ 
anism  driven  therefrom,  which  must  be  from  B,  the  mi¬ 
crometer  screw  adjustment,  and  in  fact,  in  the  Bendix 
sextant  this  part  that  I  shall  describe  now  as  part  C  and 
have  underlined  in  green  and  have  blocked  out  in  green  on 
the  right,  consists  of  the  averaging  device  6  and  the  register 
8,  which  constitutes  the  totalizing  counting  mechanism,  with 
its  further  attributes,  which  I  shall  go  into  now. 

This  totalizing  counting  mechanism,  Everitt  says,  is  to 
be  driven  therefrom,  meaning  from  the  micrometer  screw 
adjustment.  Now,  at  this  point  I  believe  a  word  as  to  the 
use  of  this  word  “driven’^  is  in  order  to  avoid  confusion. 

In  the  English  language  we  use  “driven’^  perhaps  in  two 
different  senses;  one  meaning  in  the  sense  of  controlling 
and  the  other  in  the  sense  of  supplying  power.  For  example, 
I  say  I  drive  my  car.  This  does  not  mean  I  supply  the  power 
to  the  car.  It  means  I  control  the  car.  I  also  say  that  the 
motor  drives  the  car.  In  no  sense  does  the  motor  control 
the  car,  but  it  supplies  the  power  for  the  car. 

326  Now,  if  you  will  refer  to  the  Bendix  sextant,  you 
find  that  both  these  functions  are  performed  by  ap¬ 
propriate  parts.  There  is  a  control  function  exercised  by 
the  control  knob,  and  I  have  on  several  previous  occasions 
shown  the  Court  how  in  fact  that  control  is  exercised,  and 
as  in  the  case  of  driving  a  car,  in  the  demonstration  of 
driving  a  car  you  cannot  demonstrate  the  control  function 
without  the  vehicle  in  operation.  So  the  proper  procedure 
to  demonstrate  such  a  driven  connotation  is  to  set  the  in¬ 
strument  in  operation  and  see  in  fact  if  movement  of  the 
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control  knob  does  drive  in  the  sense  that  it  controls  tjhe 
device.  ! 

Ton  will  recall  that  in  one  of  my  demonstrations  to  y^n 
previously,  I  have  shown  that  when  the  control  knob  |  is 
backed  off  to  zero,  then  the  averaging  device  does  not  total¬ 
ize,  and  as  the  control  knob  is  moved,  and  I  can  set  tbis 
thing  in  operation  to  refresh  the  Court’s  memory  on  tikis 
point,  the  control  knob  is  in  the  zero  position,  and  you  vtn 
notice  that  the  silver  disc  of  the  averaging  device  does  i^ot 
move  and  as  I  move  the  control  knob  around,  subject  in 
response  controlled  by  the  control  knob,  the  device  dees 
begin  to  move  and  in  such  sense  it  is  driven  in  the  saqie 
sense  that  it  is  controlled  by  me  when  I  drive  a  car,  contrbl- 
ling  the  car.  | 

It  is  my  belief  that  Everitt  in  his  description  here  is  En¬ 
titled  to  be  accorded  this  connotation  for  his  driving 
327  and  not  the  simple  supplying  of  power ;  that  it  is  the 
control  function  to  which  he  is  referrimr.  j 

The  Court:  What  does  the  word  “therefrom”  rehjite 
back  tot  j 

The  Witness:  “Therefrom”  must  refer  to  B,  directly 
above  it,  mentioning  that  this  totalizing  counting  mechanism 
is  driven  from  a  micrometer  screw  adjustment,  that  being 
in  the  preceding  phrase.  I 

I  have  indicated  that  by  inserting  in  my  own  the  insertion 
of  that  letter  B.  That  is  my  insertion.  It  is  not  contaihed 
in  the  patent  That  is  to  indicate  that  it  is  my  belief  tlmt 
in  his  wording  Everitt  did  mean  in  driving  therefrom  met¬ 
ing  from  the  micrometer  screw  adjustment  j 

Mr.  Moore:  The  witness  has  demonstrated  Plainti^’s 
Exhibit  23.  i 

The  Witness:  In  this  sense,  in  the  Bendix  device,  a^  I 
have  demonstrated,  this  totalizing  counting  mechanism  con¬ 
sisting  of  the  averaging  device  on  the  register,  in  particular, 
the  averaging  device  is  driven  from  the  micrometer  scr^w 
adjustment,  so  that  it  fulfills  this  portion  of  Everitt ’s  r^i- 
tation.  I 
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I  continiie,  this  means  C — ^the  insertion  is  mine — ^“ar¬ 
ranged  to  show  a  reading  proportional  to  that  of  the  sex¬ 
tant/*  which  mnst  be  part  A,  and  micrometer  head  B,  in 
inverse  ratio  to  a  predetermined  nnmber  of  readings  to  be 
averaged. 

Now,  the  register  part  of  this  means  C  does  in  fact 

328  show  a  reading  proportional  to  that  of  the  sextant 
and  the  micrometer  head  B ;  in  particnlar,  the  mi¬ 
crometer  head  B  in  inverse  ratio  to  a  predetermined  num¬ 
ber  of  readings  to  be  averaged. 

The  predetermined  number  in  the  case  of  the  Bendix 
device  is  sixty,  and  it  is  arranged  so  that  it  does  show  a 
reading  in  inverse  ratio  to  a  predetermined  nnmber  of  read¬ 
ings  to  be  averaged. 

Everitt  calls  farther  for  the  requirement  that  whereby 
the  counting  mechanism  indicates  directly  the  average  value 
of  the  readings  after  the  predetermined  number  of  read¬ 
ings  has  been  made.  That  is,  that  by  the  use  of  this  inverse 
ratio,  the  counting  mechanism  indicates  directly  the  average 
value  of  the  readings  has  been  made,  and  in  the  Bendix 
device  the  register  does  show  and  the  register  is  a  part  of 
the  B  mechanism  in  my  delineation.  It  does  indicate  directly 
the  average  value  of  the  readings  after  the  predetermined 
number  of  readings  has  been  made.  Consequently,  it  is  my 
belief  that  Claim  1  of  Everitt  shows — should  state  it  the 
other  way  around — ^that  the  Bendix  sextant  does  conform 
to  the  invention  as  recited  in  Claim  1  of  Everitt, 

By  Mr.  Moore: 

Q.  Turning  to  page  5  of  the  above  number,  would  the 
witness  please  discuss  Claim  14  of  the  Everitt  Beissue 
22/B4  with  respect  to  the  Bendix  sextant  t  A.  Claim 

329  14  is  of  sufficiently  different  character  that  I  am  un¬ 
able  to  shorten  it  by  making  a  comparison  with  the 

preceding  claim,  so  I  shall  read  it  in  its  entirety  first 

Claim  14  calls  for  “a  device  for  measuring  the  average 
altitude  of  a  celestial  body  comprising  an  observation  in- 
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strnment  having  a  movable  optical  element  for  makingj  a 
measnrement,  fine  adjnstment  means  for  moving  said  (Op¬ 
tical  element,  a  register  on  said  instrument  and  mechanism 
connected  said  fine  adjnstment  means  and  said  register  for 
transmitting  movement  of  said  fine  adjnstment  means  ef¬ 
fected  dnring  measnrements  of  said  altitude  to  said  register 
to  give  a  nnmerical  average  of  the  measnremnts  taken  Iby 
said  observation  instmment.  ’  *  [ 

The  opening  part  of  the  claim  calls  for  a  device  for  me^ 
nring  the  average  altitnde  of  a  celestial  body.  The  Bendix 
sextant  clearly  is  a  device  for  measnring  the  average  alti¬ 
tude  of  a  celestial  body.  I 

It  further  calls  this  device,  which  comprises  i)art  A,  “tin 
observation  instmment  having  a  movable  optical  element 
for  making  a  measurement.’’  I 

The  Bendix  sextant  is  an  observation  instrument.  “Hav¬ 
ing  a  movable  optical  element  for  making  a  measurement,” 
the  Bendix  sextant  has  a  movable  optical  element,  whjch 
is  the  prismatic  mirror  which  is  mounted  on  the  mint^or 
tilting  and  measuring  device,  and  it  is  for  the  purpose  i  of 
making  a  measurement,  and  in  my  view  the  i)arts!  of 
330  the  Bendix  sextant  that  go  to  comprise  the  me^ns 
called  for  under  A  consist  of  the  sighting  device  2 
and  the  mirror  tilting  and  measuring  device  3  of  the  Ben& 
sextant.  | 

Those  have  been  colored  in  red  on  the  right,  and  under¬ 
lined  in  red  on  the  left.  | 

Part  B  calls  for  a  “fine  adjustment  means  for  moving 
said  optical  element”  The  said  optical  element  most  As¬ 
suredly  refers  to  the  optical  element  recited  in  Part  A,  And 
in  fact,  the  Bendix  sextant,  as  I  have  pointed  out  on  several 
occasions  now,  does  have  a  fine  adjustment  means,  and  its 
purpose  is  for  moving  this  optical  element,  the  mirror.  | 
That  has  been  underlined  in  blue  on  the  left  and  colored 
in  blue  on  the  right,  the  control  knob.  | 

Continuing  to  part  C,  “a  register  on  said  instrumenL” 
The  Bendix  device  has  such  a  register.  I  have  pointed  it 
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out  previously.  This  is  underlined  in  yellow  on  the  left  and 
colored  in  yellow  on  the  right  It  is  the  register,  part  B,  of 
that  diagram. 

Part  D  calls  for  a  mechanism  connecting  said  fine  adjust¬ 
ment  means  and  said  register,  C.  Now,  it  is  my  contention 
that  this  part  D  is  the  averaging  device  of  Bendix,  which  I 
have  colored  in  green,  outlined  in  one  case  and  filled  in  in 
green  on  the  other  side,  and  in  fact,  if  you  examine  the 
Bendix  sextant  you  will  find  that  the  averaging  device  is  a 
mechanism  and  it  is  connected  to  the  fine  adjustment 

331  meaos,  and  it  is  connected  to  the  register,  so  it  can 
properly  be  said  to  connect  the  mechanism  connect¬ 
ing  said  fine  adjustment  means  and  said  register.  Everitt 
specifies  that  it  must  be  connected  for  transmitting  move¬ 
ment  of  said  fine  adjustment  means  (B)  effected  during 
measurements  of  said  altitude  to  said  register,  and  this 
mechanism,  the  averaging  device,  does  transmit  movement 
of  said  fine  adjustment  means  to  said  register. 

Now,  again,  I  think  that  this  word  ** transmitting**  should 
be  examined  in  some  detail,  and  particularly  in  the  light  of 
my  previous  testimony,  and  I  think  that  the  demonstration 
there  shown  as  I  moved  the  fine  adjustment  means  that  its 
action  was  transmitted  to  said  register,  and  I  demonstrate 
that  transmission  by  moving  the  fine  adjustment  means  to 
one  extreme  and  we  saw  that  the  averaging  device  trans¬ 
mitted  this  information  in  such  a  way  that  the  register  stood 
still  and  by  turning  the  control  knob  to  the  other  extreme 
this  information  was  transmitted  by  the  averaging  device 
to  the  register  in  such  a  way  that  the  register  moved  more 
rapidly.  So  that  the  mechanism  connecting  said  fine  adjust¬ 
ment  means  (B)  and  said  register  (C)  can  be  said  to  be  for 
the  purpose  of  transmitting  movement  of  said  fine  adjust¬ 
ment  means  (B)  effected  during  measurements  of  said  alti¬ 
tude  to  said  register.** 

Everitt  continues  that  this  is  to  give  a  numerical  average 
of  the  measurements  taken  by  said  observation  in- 

332  strument  A,  and  clearly  the  purpose  of  this  is — ^by 
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this  I  mean,  and  let’s  go  back  and  fnd  the  antecedeint 
— transmission  to  give  a  nmnerical  average  of  the  meastJe- 
ments  taken  by  said  observation  instrument,  and  clearly  tie 
transmission  is  for  the  purpose  of  giving  a  numerical  aver¬ 
age  of  the  measurements  taken  by  said  observation  instrlu- 
ment.  1  believe  that  is  entirely  clear  that  that  is  the  purpo|se 
of  the  transmission  from  my  previous  discussion.  | 
Consequently,  it  is  my  conclusion  that  in  every  part  bf 
the  Bendix  sextant  the  parts  that  I  have  discussed  here  do 
come  under  the  invention  of  Everitt  as  outlined  in  Claim  |.4 
of  his  patent. 

Mr.  Moore:  May  counsel  confer  with  his  colleague? 

The  Court:  Yes.  | 

Mr.  Moore:  We  offer  in  evidence  as  Plaintiff’s  Exhibit 

I 

34  the  buff  booklet,  comprising  claim  analyses  of  select^ 
claims  of  the  several  patents  in  suit.  | 

The  Court:  Plaintiff’s  Exhibit  34,  which  has  been  here¬ 
tofore  referred  to  as  Plaintiff’s  Exhibit  34  for  identificja- 
tion,  will  be  received  in  evidence  as  Plaintiff’s  Exhibit  3^. 
Mr.  Moore:  Thank  you,  your  Honor.  i 

(Thereupon  a  booklet  identified  as  Plaintiff’s  Exhibit 
No.  34  was  received  in  evidence.)  j 

Mr.  Moore :  Your  witness.  j 

333  Cross  Examination  I 

I 

By  Mr.  Hudson:  ! 

Q.  Would  you  look  again.  Dr.  CTlauser,  at  page  4  of  thjis 
buff  booklet,  Elxhibit  34?  A.  I  have  page  4  before  me  now, 
Mr.  Hudson. 

Q.  Now,  that  is  the  claim  you  were  just  talking  abojit 
from  the  Reissue  patent  which  is  shown  in  these  enlargje- 
ments  now  on  the  table?  A.  Yes.  | 

Q.  You  were  discussing  the  words  “driven  therefroml” 
which  appear  in  the  second  line  of  Part  C  of  the  claim.  A. 
Yes,  sir. 

Q.  As  I  understood  you,  you  say  that  the  word  “driveh” 
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may  be  interpreted  in  two  w&ys.  One  is  in  the  ordinary 
sense  of  actual  power  transmission  and  the  other  in  the 
sense  of  control  is  that  correct?  A.  Yes,  sir. 

Q.  And  you  say  that  in  order  to  read  this  claim  on  the 
Bendix  sextant  you  apply  the  interpretation  of  control 
rather  than  power  transmission  to  those  words?  A.  Yes, 
sir. 

Q.  And  in  that  way  make  it  fit  the  Bendix  sextant?  A. 
Yes,  sir. 

Q.  Now,  I  would  like  to  know  with  reference  to  the  actual 
construction  of  this  patent  as  shown  in  these  enlarged 
334  draivings  which  sense  does  the  word  have  there  when 
applied  to  the  structure  shown  in  the  patent? 

The  Court:  Which  word  are  you  speaking  of? 

Mr.  Hudson:  The  word  “driven”  again. 

By  Mr.  Hudson: 

Q.  It  means  power  transmission,  does  it  not?  A.  No,  sir, 
it  means  both. 

Q.  Come  over  here  for  a  moment,  please.  A.  Yes,  sir. 
Q.  Where  is  the  micrometer  screw  adjustment?  A.  The 
micrometer  screw  adjustment,  and  I  am  pointing  now  to 
Figure  1,  can  be  seen  m  this  view  as  the  worm  gear  27. 
Mr.  Hudson:  Does  your  Honor  see  that? 

The  Witness :  I  also  may  refer  to  Figure  2,  in  which  the 
worm  gear  and  its  mating  gear,  I  believe  that  is  17,  are 
shown,  and  that  constitutes  at  least  in  part  the  micrometer 
screw  adjustment.  There  are  more  parts  to  it  If  you  are 
going  to  pursue  this,  I  will  outline  those  in  more  detail 
There  is  Part  22,  which  is  the  actual  knob  by  which  the  ob¬ 
server  turns  the  device,  and  gear  25—1  am  not  just  sure 

where  the  best  view  of  that  is. 

•  .  •  •  •  •  •  • 

336  I  believe  that  the  question  asked  by  Mr.  Hudson 

337  can  be  most  intelligently  discussed  with  reference  to 
Figure  3,  which  shows  gears  25  and  29,  and  a  shaft 

through  the  gear  29,  over  to  the  worm  27,  all  being  in  Figure 
3,  and  that  worm  gear  27  engages  gear  wheel  17,  and  for 
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this  one  number  I  am  referring  now  to  Hgure  2.  Gear  17 
appears  in  Figure  2.  Also,  the  previously  referred  to  2^, 
being  the  worm  gear,  is  seen  in  Figure  2,  and  this  shows  tpe 
correspondence  and  the  relative  position  of  these  two  draw¬ 
ings,  Figure  3  being  a  more  detailed  description  of  the  ceja- 
tral  portion  of  Figure  2.  | 

By  Mr.  Hudson :  | 

Q.  Now,  the  worm  gear  27  to  which  you  have  just  r^ 
ferred  is  the  micrometer  screw  adjustment,  I  believe  y<i>u 
have  said?  A.  No,  I  was  very  careful  to  say  that  is  the  screw 
part  of  the  adjustment,  but  the  entire  assemblage  that  1 1 
have  been  describing  for  you  constitute  the  micrometer 
screw  adjustment  [ 

Q.  Now,  where  is  the  totalizing  counting  mechanisnji? 
A.  Well,  the  totalizing  counting  mechanism  then  consist 
in  the  combination  of  the  part,  the  stop — will  have  to  get 
this  identified — stop  19 — can  I  refer  to  my  previous  draw¬ 
ing  in  which  the  numbers  are  outHnedt 
Now,  Mr.  Hudson,  if  you  will  refer  to  Plaintiff’s  Exhibit 

36.  I 

Q.  I  want  to  do  this  with  reference  to  the  drawing 
338  of  the  patent.  A.  I  shall  do  that  exactly.  The  onj[y 
reason  I  refer  to  Plaintiff’s  Exhibit  36  is  that  it  con¬ 
tains  precisely  a  list  enumerating —  j 

Q.  Use  that,  but  point  them  out  on  the  patent.  A.  1 1 
shall,  but  for  the  purpose  of  the  record,  the  list  is  shoT^ 
on  the  righthand  side  of  Plaintiff’s  Exhibit  36,  opposite  tljie 
sight,  the  averaging  device  called  for  there,  and  now  I  shalll 
responding  to  Mr.  Hudson’s  question,  enumerate  those.  I 
They  consist  of  the  wheel  17 — ^now,  that  wheel  17  is  t^e 
gear  wheel  shown  in  Figure  2,  the  lock  18.  It  is  also  desig¬ 
nated  in  Figure  2  as  a  corresponding  part  labeled  18.  \A 
pin  19,  which  may  also  be  seen  in  dotted  outline  in  Figure \2. 
A  stop  20,  also  called  for  in  Figure  2,  with  appropriate 
number.  A  mit  21,  and  for  reference  to  nut  21, 1  must  chan^ 
now  to  Figure  1,  and  you  will  find  that  nut  21  called  for 
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Figure  1  is  adjacent  to  the  pin  19  and  the  stop  20,  which  also 
are  shown  in  Figure  1,  and  in  addition  to  that,  a  part  of  this 
averaging  device,  the  adding  device,  calls  for  the  gears  33 
and  34. 

Now,  the  gears  33  and  34,  those  are  best  shown  in  Figure 
5,  and  there  is  a  gear  34  and  a  gear  33  shown  on  that  figure. 

Q.  Now,  wh<it  is  the  part  which  the  user  of  the  instrument 
turns  to  adjust  the  jwsition  of  the  mirror?  A.  That  is  best 
shown  in  Figure  1  and  is  knob  22. 

339  Q.  And  when  he  turns  22,  that  adjusts  that  screw 
27,  shown  in  Figure  1,  just  below  and  to  the  left  of 

number  22;  is  that  correct?  A.  Yes. 

Q.  And  that  does  two  things,  does  it  not :  One,  it  adjusts 
the  position  of  the  mirror  and  second  it  rotates  this  shaft 
on  which  screw  27  is  mounted  and  through  that  shaft  trans¬ 
mits  motion  into  the  so-called  counter,  which  is  indicated  by 
the  number  31  in  Figure  4  and  in  Figure  3?  A.  Yes. 

Q.  So  that  when  you  turn  that  knob  22  there  is  a  power 
transmitting  drive  between  the  motion  of  the  knob  and  the 
wheels  of  the  counter;  is  that  not  correct?  A.  Yes,  that  is 
correct  There  is  a  power  transmission. 

Q.  Now,  with  reference  to  page  5  of  Plaintiff’s  Exhibit 
34,  on  which  you  have  analyzed  claim  14 —  A.  I  don’t  have 
my  booklet,  sir. 

Q.  Page  5.  A.  That  is  Claim  14. 

Q.  Chum  14  of  the  same  patent,  referring  to  Part  D  of  the 
claim,  the  words  ** transmitting  movement.”  A.  Yes. 

Q.  When  you  apply  those  words  to  the  Bendix  sextant,  is 
it  not  so  that  you  do  so  in  the  same  sense  that  you  applied 
the  word  * ‘driven,”  that  is,  in  the  sense  of  control 

340  rather  than  power  transmission.  A.  Yes. 

Q.  And  with  reference  again  to  these  enlarged 
drawings  here,  if  one  adjusts  the  optical  system  by  rotating 
the  knob  22  in  Figure  1,  there  is  then  a  power  transmission 
from  that  adjustment  directly  into  the  coxmter  31  of  the 
counting  medianism,  whidi  is  shown  in  Figures  3  and  4; 
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isn’t  that  ri^tt  A.  Yes,  there  is  both  a  power  and  conlirol 
transmission.  | 

Q.  Bnt  there  is  a  direct  power  transmission?  A.  'S[es, 
there  is  a  direct  power  transmission.  | 

Q.  Now,  that  is  not  so  in  the  Bendix  sextant,  is  it?  Th^re 
is  no  direct  power  transmission  from  the  adjustment  of  the 
knob  to  the  counter?  A.  Thatisri^t.  i 

Q.  It  is  simply  what  you  call  a  control?  A.  Yes.  | 

Q.  In  other  words,  the  counter  won’t  run  at  all  unless  the 
clock  is  running;  isn’t  that  right?  A.  The  counter  woju’t 
run  at  all  unless  the  clock  is  running?  j 

The  Court:  What  is  the  answer?  The  Court  didn’t  hear 

it  i 

The  Witness :  I  was  just  pondering,  sir.  j 

The  Court:  Go  ahead.  j 

The  Witness :  The  counter  won’t  run  at  all  unless —  I 

I 

341  By  Mr.  Hudson:  | 

I 

Q.  Unless  the  clock  mechanism  is  running?  A.  That!  is 
right,  in  the  same  sense  you  don’t  drive  a  car  unless  it  is 
moving.  j 

Q.  Now,  referring  to  this  Bendix  sextant,  which  jis 
Plaintiff’s  Exhibit  23,  and  with  reference  to  the  so-call^ 
shutter  patent,  which  is  No.  2,252,341,  I  think.  A.  Jusli  a 
moment,  I  will  look  for  it.  I 

Mr.  Moore:  That  is  correct  1 

The  Witness:  2,252,341.  I  didn’tcaU  it  the  shutter  pateiit, 
sir. 

I 

By  Mr.  Hudson:  | 

Q.  I  did.  I  beg  your  pardon.  | 

Will  you  please  look  through  that  instrument  now  apd 
tell  me  whether  this  signaling  means  as  you  call  it,  is  in  tiie 
line  of  vision?  A.  Could  I  peek  first.  i 

Q.  AU  right  A.  It  is  in  the  line  of  vision.  | 

Q.  How  do  you  get  it  out  of  there?  A.  By  rewinding  ai|id 
resetting  the  device.  i 

I 

I 

I 

I 

I 


1 
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Q.  Would  yon  do  that. 

Is  it  out  of  there  now?  A.  Yes,  it  is  ont  now. 

Q.  Now,  would  you  please  adjust  the  knob  whieh 

342  you  would  use  in  taking  measurements  as  long  as  you 
want,  and  tell  me  whether  you  can  make  that  shutter 

move  into  the  line  of  sight  in  that  manner?  A.  As  long  as 
1  want  and  see  if  I  can  make  it  move  into  the  line  of  si^t? 
Do  you  mean  that  specifically,  sir? 

Yes,  I  can  do  that  very  nicely. 

Q.  Don^t  turn  on  the  clock,  please.  I  want  to  ask  you  the 
question  without  turning  on  the  clock.  A.  You  specify  your 
conditions,  sir,  and  I  will  do  my  job. 

Q.  Leave  the  clock  alone.  A.  No,  I  cannot. 

Q.  All  right,  that  is  what  X  wanted  to  find  out. 

Now,  suppose  you  leave  it  on  the  table  and  turn  on  the 
dock.  Now,  we  won’t  wait  two  minutes  for  that,  but  when 
the  two  minutes  are  up  the  shutter  wUl  move  into  the  line  of 
vision?  A.  Surely. 

Q.  Because  the  dock  has  run  for  two  minutes?  A,  No,  sir, 
because  it  has  coxmted  sixty  times. 

Q.  What  moves  it  into  that?  A  The  counter. 

Q.  The  clock,  doesn’t  it?  What  is  the  source  of  power 
that  moves  it?  A  The  dock  is  the  source  of  power. 

343  Q.  It  would  move  into  the  line  of  vision  even 
though  we  made  no  measurements;  in  other  words, 

even  though  the  adjustment  knob  were  set  at  zero,  so  we 
made  no  measurements  whatsoever?  A  Yes. 

Q.  And  the  avera^g  device  then  would  not  count  at  all, 
would  it,  not  register?  A.  If  the  averaging  device  would  not 
register. 

Q.  Would  not  register.  A  That  is  right. 

Q.  But  the  shutter  would  move  exactly  the  same,  would  it 
not?  A  That  is  right. 

May  we  move  this  down  ?  It  is  a  little  noisy  on  this  sound¬ 
ing  board. 

Q.  Yes. 
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Now,  I  wish  to  retnm  for  a  moment  to  the  Gray  patent. 
I  can^t  quote  your  exact  language,  but —  A.  Shall  I  get  the 
Gray  patent  out  f  Will  you  need  it  T  I 

Q.  Well,  you  might  need  it,  but  as  I  understood —  ! 

The  Court :  You  might  refer  to  it  by  exhibit  number  aiso. 
Mr.  Hudson :  Plaintiff  ^s  Exhibit  No.  3.  | 

The  Court:  Yes.  | 

I 

By  Mr.  Hudson:  | 

344  Q.  You  were  discussing  the  word  “integrating’’, 
and  as  I  understood  you,  you  said  that  it  might  h^ve 

two  meanings ;  that  it  might  apply  to  the  averaging  of  a 
Crete  number  of  values  by  adding  them  and  dividing  by  [the 
number  of  those  values — may  not  have  it  exactly  ri^t. 
A-  I  don’t  think  that  wording  is  correct.  The  first  parif  of 
your  statement  is  correct.  i 

Q.  What  are  your  two  possible  interpretations  thef'eT 
A.  Well,  that  word  “integrating”  is  a  generic  term|  to 
cover  both  continuous  and  discrete  summation.  j 

Q.  What  do  you  mean  by  discrete  summation  T  A.  pie 
summation  of  a  discrete  set  of  numbers.  j 

Q.  And  the  division  of  that  sum  by  the  number!  A]  It 
has  nothing  to  do  with  integration.  I 

Q.  It  has  nothing  to  do  with  integration!  A.  No,  sir.  ! 

Q.  Then  if  I  have  the  numbers  5,  6  and  7,  would  I  iijite- 
grateby  adding  them  together!  A.  Yes.  j 

Q.  And  I  would  get  a  total  of  5  and  6,  which  is  11,  and  7, 
which  is  18.  That  is  my  integrated  answer!  A.  Yes,  sii(. 

Q.  Is  that  what  the  Bendix  sextant  does,  in  your  opinibn! 
A.  Yes,  part  of  what  it  does.  | 

Q.  Part  of  it!  A.  Yes.  ! 

345  Q.  But  it  also  divides!  A.  Yes.  | 

Q.  So  that  integration  in  the  sense  in  which  ^u 

have  construed  it  is  not  sufficient  to  cover,  you  must  Add 
something  else  to  the  Bendix  sextant  in  order  to  makb  it 
work!  A.  Yes,  you  must  have  Ihe  division.  Furthermore, 
for  automatic  averaging  you  have  to  have  the  other  part. 
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the  counter.  I  thought  I  made  the  three  parts  that  go  into 
an  average  of  which  summation — 

Q.  I  am  only  trying  to  find  out  what  you  include  in  the 
term  ‘‘integration.^^  A.  Integration  is  the  summation. 

Q.  Now,  with  reference  to  Plaintiff’s  Exhibit  3,  the  device 
which  is  shown  in  that  patent  and  in  the  drawings —  A. 
Wait  a  minute,  I  am  not  following  you. 

Q.  In  the  patent  in  front  of  you,  Plantiff ’s  Exhibit  3,  the 
device  which  is  shown  there  and  which  was  explained  by  Mr. 
Gray  yesterday  is  not  one  which  operates  on  the  principle 
of  discrete  summation,  is  it?  A.  No,  sir. 

Q.  It  operates  on  the  basis  of  constant  in-put. 

The  Court :  Constant  what  was  the  word? 

Mr. Hudson:  In-put. 

By  Mr.  Hudson: 

346  Q.  To  explain  what  I  meant,  the  friction  wheel  is 
continuously  driven  so  that  over  a  period  of  time  you 
have  an  integration  in  that  sense  rather  than  a  discrete 
summation;  that  is  the  way  it  works,  isn’t  it?  A.  I  can’t 
agree  with  you,  sir.  If  you  will  recall  my  testimony  very 
carefully  in  connection  with — 

Q.  I  want  you  to  look  at  this  device  you  have  in  the 
patent,  please.  Now,  let’s  not  bother  with  the  models  for  the 
present.  A.  I  can  do  the  job  equally  welL 

Q.  I  want  you  to  tell  me  how  the  device — 

Mr.  Moore:  I  object  The  witness  should  be  permitted 
to  complete  his  answer  to  a  question  before  another  is  asked. 

The  Court :  Had  you  completed  your  answer  ? 

The  Witness :  I  had  hardly  started,  sir. 

The  Court :  You  had  not  completed  your  answer  ? 

The  "VCltness :  No. 

Then  could  I  have  the  question  again  ? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness :  I  think  I  correctly  answered  the  first  part 
as  no,  and  the  answer  to  the  last  question,  that  is  the  way 
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I 

that  works  is  not  correct,  sir.  It  can  vory  well  work  [for 
discrete  as  well  as  continnons.  | 

By  Mr.  Hndson :  | 

I 

347  Q.  Yon  say  it  can  work  for  discrete  snmmatiin? 

A.  Yes.  i 

Q.  Will  you  explain  how  you  do  that,  please,  not  with  tiie 
model,  please,  but  with  reference  to  the  patent  drawing! 
A.  Well,  the  way  to  do  that  would  be,  sir,  to  place  the  c|on- 
trol  knob  12.  I  am  now  referring  to  Figure  1  of  Gra|y’s 
patent,  2^40,579,  and  by  way  of  example,  I  shall  furriish 
you  an  example.  You  said  5,  6  and  7, 1  thiuk,  and  that  -s^as 
18.  What  I  would  do  would  be  to  place  the  control  knob  12 
at  the  opposite  the  number  5,  and  when  the  device  has  ro¬ 
tated  an  appropriate  fraction  of  a  turn,  and  I  think  G^’ay 
says  something  about  that  being  in  one  case  a  tenth  o|f  a 
turn  or  one-hundredths  of  a  turn,  I  don^t  know  just  whjch, 
but  nevertheless  an  appropriate  fraction  of  a  turn  coul<J  be 
selected,  and  after  that  had  rotated  a  fraction  of  a  turin  I 
would  abruptly  change  the  control  knob  now  from  fiv^  to 
six.  j 

Q.  You  are  leaving  it  running  all  of  the  time  as  youj  do 
so?  A.  Oh,  yes.  I  would  abruptly  change  the  control  knob 
from  5  to  6,  and  then  I  would  let  it  stay  there  for  the  appjro- 
priate  fraction  of  the  time,  and  then  I  would  move  it  t<|>  7, 
and  let  it  stay  there  an  appropriate  fraction  of  time,  ^nd 
then  depending  upon  whether  in  the  Gray  device — believe 
your  question  was  regarding  integration  and  not  averag¬ 
ing — and  in  the  Gray  device  the  scale  has  been 

348  changed  so  that  it  reads  average  rather  than  integjra- 
tion.  However,  by  a  simple  change  of  the  scalej  as 

taught  by  Gray  you  could  get  it  so  that  it  would  read  at  ttie 
end  of  that  time  live,  six,  eighteen  on  that  knob,  so  that  you 
would  have  concrete  case  then  of  using  the  device 
by  Gray  for  discrete  summation. 

Q.  How  would  you  make  that  abrupt  change?  A. 

Q.  A  flip  of  the  control  knob?  A  Yes. 
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Q.  And  as  you  did  that,  what  happens  to  the  friction 
wheel?  A.  It  moves  over  abruptly  to  a  new  point  on  the 
disc. 

Q.  And  it  keeps  rotating  as  it  moves?  A.  I  would  do  it  so 
quickly  it  couldn’t. 

Q.  Could  you  do  that  instantaneously,  do  you  think?  A. 
Well,  I  am  a  scientist,  sir,  and  there  is  no  such  thing  as 
instantaneous. 

Q.  But  you  would  do  this  so  quickly  that  it  wouldn’t 
count  in  this  machine?  A.  That  is  right. 

Q.  You  could  do  that?  A.  Yes,  I  could. 

Q.  You  are  sure  of  it?  A.  I  am  certain. 

Q.  Did  you  every  try  it?  A.  Yes. 

349  Q.  On  this  kind  of  a  device?  A.  On  a  device  very 
similar  to  that  sir,  in  the  models  I  made. 

Q.  You  are  now  retaking  a  sight  and  you  are  looking  at 
a  star?  A.  Yes. 

Q.  And  you  are  going  to  jump  with  your  thumb  on  the 
knob  with  your  continuous  observation  on  the  star  all  of  the 
time?  Youi can’t  look  at  it  now.  A.  Can’t  look  at  what? 

Q.  This  thing  you  are  going  to  jump  abruptly  from  5  to  6, 
because  you  have  to  maintain  a  continuous  observation  on 
the  star.  A.  I  have  lost  the  question,  sir.  I  thought  we  were 
trying  the  simple  case  of  adding  discrete  numbers. 

Q.  The  question  was  whether  you  could  make  this  thing 
work  by  discrete  summation  rather  than  the  other  type  of 
integration  A.  Observation  of  a  star. 

Q.  Well,  it  is  a  sextant,  isn’t  it? 

^e  Court:  The  Court  would  suggest — realize  the  situ¬ 
ation  in  which  you  are  each  anxious  to  propound  questions 
and  answers  respectively.  The  Court  would  suggest  to  both 
counsel  and  to  the  witness  that  each  try  as  much  as 

350  i)ossible  to  wait  until  the  other  has  finished  his  part 
of  the  examination  before  going  on  with  any  further 

part.  That  applies  to  the  question  and  also  as  to  the  answer. 
Otherwise,  gentlemen,  the  reporter  is  unable  to  take  a  full 
report  of  this  hearing.  You  all  realize  that. 
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Mr.  Hudson:  I  am  sorry,  if  I  went  too  fast.  j 

By  Mr.  Hudson: 

i 

Q.  This  is  a  sextant,  this  instrument!  A.  You  haveii’t 
defined  the  instrument  yet,  sir.  I 

Q.  I  am  referring  to  the  patent,  which  is  in  front  of  you. 
It  is  a  sextant,  is  it  not?  A.  A  part  of  it  is  a  sextant,  yes.| 

Q.  And  as  Mr.  Gray  testified,  it  is  a  sextant  of  which  ohe 
of  the  prime  virtues  is  to  maintain  continuous  observati<|)n 
of  the  celestial  object  for  a  given  period  of,  say,  two  min¬ 
utes?  Al.  Yes.  j. 

Q.  Now,  while  you  are  doing  that,  how  do  you  make  I  it 
operate  by  the  principle  of  discrete  summation?  That  is  rby 
question.  A.  You  simply  move  it  through,  say,  three  d^ 
Crete  numbers.  | 

Q.  Without  looking  at  it?  A.  Yes,  I  can  move  it  to  thr^ 
different  positions  without  looking.  | 

Q.  Would  they  correspond  to  changes  in  the  aljki- 
351  tude  of  the  heavenly  body  or  would  they  be  arbitrar¬ 
ily  selected  numbers  that  you  mean?  A.  Select^ 
W ould  you  read  the  question  ?  | 

( The  pending  question  was  read  by  the  reporter. )  | 

By  Mr.  Hudson :  | 

Q.  There  could  be  changes  in  altitude  of  the  heavenly 
body  which  you  are  observing?  A.  Yes.  j 

Q.  In  other  words —  Au  Now,  I  would  like  to  explain,  s^r, 
that  the  sextant  does  not  measure  an  absolute  but  measures 
a  relative  position  between  the  heavenly  body  and  the  btjb- 

ble.  I 

Q.  That  is  the  point  I  was  coming  to. 

How  would  you  know  then  how  far  you  should  turn  tie 
knob  when  you  make  this  abrupt  change  that  you  are  gomg 
to  make?  Au  Well,  it  could  very  weU  be  that  the  bubl|le 
would,  the  bubble  motion  would  be  such  that  it  would  be  one 
place  for  awhile,  a  second  place  for  awhile,  and  a  thi^d 
place  for  awhile,  moving  abruptly  in  between,  and  by  n|iy 
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following  that  I  would  correspond  exactly  to  the  proposi¬ 
tion  yon  have  put  up. 

Q.  But  in  each —  A.  And  the  thing  that  confuses  me  is 
you  seem  to  ask  me  would  I  know  what  it  is  all  along,  and  I 
must  respond  I  would  not  know,  and  I  don’t  see  that 

352  is  it  material,  but  I  don’t  have  to  see  what  is  ma¬ 
terial  in  your  question. 

Q.  By  way  of  explanation,  I  ask  that  only  because  you 
started  with  my  example  of  using  the  numbers  5,  6  and  7 
and  spoke  of  abruptly  changing  from  5  to  6  to  7.  I  was 
trying  to  translate  that  sort  of  answer  to  the  practical  con¬ 
dition  which  would  exist  when  you  were  using  it  as  a  sextant 
A.  I  see. 

To  clear  up  that  part  of  the  record,  I  at  that  time  thought 
you  were  speaking  of  the  extract  of  the  integrating  part  of 
Gray  in  such  a  way  that  we  could  sit  here  using  it  as  an  in¬ 
tegrating  device.  I  misunderstood. 

Q.  Apart  from  the  sextant.  A.  I  hadn’t  realized  you 
were  now  combining  this  in  the  sextant  and  asking  me  to 
use  it  in  that  fashion. 

Q.  Now,  this  interpretation  that  you  have  placed  on  the 
possible  use  of  this  Gray  sextant,  is  that  disclosed  in  this 
patent?  A.  If  that  contingency  would  arise,  sir. 

Q.  Is  there  any  description  in  the  patent  of  the  method  of 
operation  that  we  have  been  discussing?  A.  Oh,  yes,  I  fol¬ 
lowed  the  standard  method  of  operation. 

Q.  No,  no,  you  don’t  xmderstand  my  question.  A.  I  don’t. 

Q.  Is  there  any  description  in  the  patent  of  this  method  of 
discrete  summation  which  we  have  been  discussing? 

353  A-  Well,  I  believe  then  you  misunderstood  my  re- 
sx)on5e,  because  my  response  was  that  it  could  very 

well  happen  that  the  motion  of  the  bubble  would  be  such. 

Q.  I  asked  you  if  there  was  any  description  in  the  patent 
of  the  method  of  discrete  summation.  That  ought  to  be 
simple  enough  to  answer.  A.  No,  sir. 

Q.  Have  you  in  preparation  for  this  case  looked  into  the — 
A.  I  am  not  sure.  I  said  that  too  fast 
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Q.  You  answered  my  question.  If  you  have  further  coip- 
ments,  your  counsel  can  give  you  an  opportunity.  | 

Mr.  Moore :  Is  that  your  full  answer?  | 

Mr.  Hudson ;  He  said  no.  | 

Mr.  Moore :  I  am  asking  the  witness  if  he  has  given  hjLs 
full  answer.  | 

The  Witness :  I  said  it  too  fast  There  may  very  well  he 
such  a  case.  I  don’t  recall  it  | 

I 

By  Mr.  Hudson :  j 

Q.  Well,  if  there  is  your  counsel  will  have  an  opportunity 
to  bring  it  out  on  redirect  examination.  A.  All  right  | 
Q.  Now,  I  started  to  ask  you  if  in  preparation  for  this 
case  you  had  considered  the  proceedings  in  the  Patent  Offi^ 
which  led  up  to  the  grant  of  this  patent;  in  oth^r 
354  words,  what  we  call  the  file  of  the  pending  applicii- 
tion  before  the  patent  was  granted.  A.  Had  I  coji- 
sidered  the  file  wrapper?  j 

Q.  Yes.  A.  That  is  the  question?  | 

Q.  Yes.  A.  I  read  it.  | 

Q.  You  just  read  it?  A.  I  read  it.  I  can’t  say  I  under¬ 
stand  it. 

Q.  You  don’t  understand  it.  A.  I  don’t  say  I  can’t  under¬ 
stand  it  in  its  entirety. 

Q.You  don’t  at  the  present  moment  remember  it?  A.  No, 
it  has  been  so  long,  sir. 
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Redirect  Examination 
By  Mr.  Hall : 


Professor  Clauser,  on  your  cross-examination  a  sextant 
was  placed  on  the  table  and  allowed  to  run  for  two  minutes 
while  being  set  at  zero,  and  at  the  end  of  the  sixty  shots  tie 
shutter  tripped.  ! 

Is  that  the  way  the  sextant  is  used  in  practice?  A.  Nb, 

•  I 

sir. 
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Q.  Well,  when  the  sextant  is  used  in  actnal  practice  what 
happens  in  regard  to  the  number  of  measurements  that 
occur  before  the  shutter  is  tripped?  A.  Well,  in  practice 
when  you  are  making  measurements  the  averaging  device 
samples  those  measurements  sixty  times,  and  at  the  end  of 
the  sixty  times,  trips  the  shutter  so  that  it  then  can  be  set 
directly  in  response  to  the  number  of  measurements  made 
or  the  number  of  samplings  of  the  measurements;  sixty 
being  the  number  in  the  case  of  the  Bendix  device. 

Q.  Now,  could  you  set  the  device  of  the  Everitt  patent. 
No.  2,252,341,  on  the  table  and  operate  it  without  making 
any  measurements  so  that  the  shutter  would  trip?  A.  Yes. 
If  you  were  to  set  the  Everitt  device  on  the  table  and  set 
it — ^the  appropriate  knob  at  zero,  and  since  it  is  not  an  auto¬ 
matic  sextant,  you  would  have  to  push  the  lever  six  times. 

This  is — am  now  referring  to  the  patent.  Would 
356  you  refresh  my  memory  on  the  number?  2,252,341, 
and  if  you  were  to  push  the  lever  86  of  that  patent 
sir  times,  the  shutter  would  spring  into  the  line  of  vision 
without  any  measurements  being  made. 

Q.  What  drives  the  shutter  into  the  line  of  vision?  A.  In 
the  Everitt  patent? 

Q.  Yes.  A.  In  the  Everitt  patent  that  I  have  just  re¬ 
ferred  to  a  spring  drives  it  into  the  line  of  vision. 

Q.  What  drives  it  into  the  line  of  vision  in  the  Bendix 
sextant?  'A.  As  a  matter  of  fact,  a  spring.  The  counter 
releases  a  trigger  and  allows  the  spring  to  drive  the  shutter 
into  the  line  of  vision. 

Q.  Is  that  true  in  both  the  Everitt  patent  and  the  Bendix 
sextant?  A.  Yes. 

Q.  During  the  recess  we  had  a  little  discussion  and  the 
memories  of  the  various  people  on  our  side  differ  as  to  what 
you  said  and  just  to  make  sure  the  record  is  dear  we  would 
like  for  you  to  tell  us  whether  the  Bendix — ^to  clear  up  for 
the  purposes  of  the  record  any  mistakes  that  might  be  there, 
if  there  are  any, — as  to  whether  the  Bendix  sextant  indudes 


I 

I 

I 

i 

i 

I 

I 

I 

193  j 
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in  and  of  itself  the  means  for  doing  the  integrating?  ^ 
Yes.  ! 

357  Q.  Yon  mean  it  does  indnde —  A.  Yes.  | 

Q.  Have  you  now  examined  the  Gray  patent  i|i 

more  detail  so  that  you  can  tell  ns  whether  it  contemplate|s 
or  teaches  discrete  integration?  A.  Yes.  I  refreshed  mjf 
memory  on  that  point  and  as  I  have  discussed  earlier,  thb 
reference  is  in  the  following  manner.  | 

He  refers  to  the  entire  field  of  fluid  flow  and  its  measur^ 
ments,  and  in  the  publications  which  I  submitted  for  exhi¬ 
bit  the  use  of  discrete  integration  is  outlined  in  considerable 
detail,  thoroughness.  | 

So  that  in  this  way  the  Gray  patent  can  be  said  to  carry  |a 
discussion  of  discrete  averaging  or  discrete  integration.  ! 

•  •••••!• 

i 

Geoige  B.  G.  Potter  | 

was  called  as  a  witness  for  and  on  behalf  of  the  Plaintiff^ 
and  being  then  and  there  duly  sworn  by  the  Deputy 

358  Clerk,  assumed  the  witness  stand  and  testified  4s 

I 

follows :  ! 

i 

! 

Direct  Examination  | 

By  Mr.  Hall:  | 

I 

Q.  State  your  name,  age  and  residence.  A.  My  name  Js 
George  Brian  Gibbon  Potter.  My  residence  is  Felden  Cro^t, 
near  Boxmoor,  England.  ! 

The  Court :  And  what  is  your  last  name  ?  ! 

TheTVitness:  Potter,  P-o-t-t-e-r.  | 

The  Court:  Very  well.  [ 

The  Witness:  The  County  is  Hertfordshire.  | 

By  Mr.  Hall:  | 

Q.  State  the  extent  of  your  education.  A.  My  age  Js 
fifty-two.  My  education :  I  was  educated  at  Oundle,  whi<ih 
is  the  foremost  English  school  teaching  science  and  en^- 


I 


I 
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neering.  I  then  went  to  Birmingham  University,  and  in  1924 
I  obtained  an  Honors  Degree  in  mechanical  engineering. 

About  1936  I  was  elected  a  member  of  the  Institution  of 
Mechanical  Engineers,  and  at  about  1938  I  was  elected  an 
Associate  Fellow  of  the  Eoyal  Aeronautical  Society.  In 
1933 1  obtained  my  private  pilots  license. 

Q.  What  is  your  relation  to  each  of  the  three  plaintiffs  in 
this  suit?  A.  I  am  managing  director  of  Kelvin  &  Hughes, 
Limited,  chairman  of  Henry  Hughes  &  Son,  Limited, 

359  and  a  director  of  S.  Smith  &  Sons,  England,  Limited. 

•  •••••• 

Q.  Mr.  Potter,  did  either  the  parent  company,  S. 

360  Smith  &  Sons,  or  its  subsidiary,  Henry  Hughes  & 
Son,  do  anything  to  waive  any  of  the  royalties  that 

were  due  from  Bendix  at  any  time?  A  They  did  not. 

Q-  The  record  shows  that  Bendix  manufactured  the  aver¬ 
aging  sextants  in  suit  over  the  period  from  1943  to  1946. 

Do  you  know  why  neither  Smith  nor  Hughes  sued  Bendix 
for  these  royalties  prior  to  the  year  1947?  A  We  did  not 
know  of  any  substantial  manufacture.  I  think — W e  did  not 
know  of  any  substantial  manufacture.  I  believe  about  1944 
there  was  a  return  on  a  very  small  amount  of  manufacture. 

Q.  Tell  us  why  the  plaintiffs  did  not  prior  to  1947  do 
more  in  the  way  of  investigating  to  determine  if  Bendix  had 
sold  large  numbers  of  sextants?  A  Well,  our  companies 
were  on  friendly  terms.  I  think  under  the  1936  agreement 
Bendix  was  obligated  to  make  returns  of  all  manufacture. 
We,  on  our  part,  had  been  making  returns  of  everything  we 
made  in  England,  and  we  naturally  assumed  Bendix  were 
doing  the  same. 

Q.  When  did  you  first  learn  that  Bendix  had  sold  large 
numbers  of  sextants?  A.  About  1947,  July,  I  think,  to  be 
exact. 

Q.  Was  that  by  reason  of  some  particular  letter?  A  No. 
There  was  a  letter  to  our  patent  department  from 

361  Mr.  O’Hanrahan  in  which  he — and  attached  to  that 
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letter  was  a  schednle  of  very  lar^  scale  sextant  manu¬ 
factures.  I 

The  Conrt:  Will  you  please  keep  your  voice  up?  It  is i a 
little  difficult  for  the  Court  to  hear  when  you  address  yomr 
remarks  to  counsel  | 

The  Witness:  I  will  | 

The  Court:  Proceed.  | 

Mr.  Hall:  I  have  here  what  is  known  as  the  “Brovfn 
Booklet”,  which  includes  the  documents  to  which  Mr.  Potter 
will  make  reference.  I  ask  that  it  be  marked  as  Plaintiff^s 
Exhibit  No.  37  for  identification.  ! 

(Thereupon  a  document  identified  as  the  brown  booklet 
was  marked  by  the  Deputy  Clerk  as  Plaintiff  ^s  Exhibit  No- 
37  for  identification.)  j 

ByMr.HaU:  | 

Q.  Do  you  find  that  letter  of  Mr.  O’BEanrahan  in  tlje 
brown  booklet?  A.  Ido.  | 

Q.  That  is  the  letter  dated  July  22nd,  1947  ?  A.  That  ^ 
correct 

Q.  After  that  letter  was  received  by  Mr.  Sturrick  was  ^t 
referred  to  you?  A.  It  was  about  a  week  later  and  I 
a  copy  on  my  file. 

Q.  Tell  us  briefly  what  your  duties  were  with 
362  spect  to  such  things  as  determining  or 

whether  suit  would  be  filed  for  royalties  due 
patents  involved  in  this  case.  A.  My  first  duty  would  be 
have  the  whole  matter  thoroughly  investigated.  If  I 
then  satisfied  that  there  was  any  cause  for  filing  suit.  It 
would  be  my  duty  to  recommend  to  the  managing  directcir 
of  Smiths  that  suit  should  be  filed.  | 

The  actual  decision,  I  think,  would  probably  rest  with  tl^e 
Smith  Company,  but,  generally  speaking,  the  Smith  Conji- 
pany  would  be  guided  by  the  advice  of  its  executives.  j 
Q.  Tell  us  briefly  why  you  did  not  recommend  to  the 
Smith  Board  of  Directors  that  a  suit  be  brought  as  soon 


yon  ieained  of  the  O’Hanrahan  letter  of  July  22nd,  1947,  in 
which  it  was  admitted  that  large  numbers  of  sextants  were 
sold  to  the  United  States  Government  T  A.  Bendix  made 
certain  allegations  that  onr  compensation  might  lie  with  the 
British  or  United  States  Governments.  And  I  wished  to 
have  these  allegations  fully  investigated  before  taking  any 
action. 

Q.  Conld  yon  now  read  from  the  letter  of  Jnly  22nd,  1947, 
one  typical  allegation  that —  A.  In  the  middle  part  of  the 
first  paragraph  Mr.  O  ’Hanrahan  says : 

“The  U.  S.  Government  advised  ns  at  that  time 

363  that  it  had  obtained  throngh  the  British  Government 
a  release  from  S.  Smith  &  Sons  nnder  the  Everitt 

U.  S.  patents.  We  were  informed  that  we  were  not  to  pay 
royalties  on  sextants  made  for  the  U.  S.  Government  for  its 
own  nse  or  for  nse  by  the  British  Government  dnring  the 
period  of  the  war  emergency.” 

It  goes  on  in  rather  the  same  terms. 

Q.  All  right.  Then  after  yon  received  that  letter  with 
that  statement  in  it,  what  did  yon  direct  to  be  done  next? 
A.  I  instmcted  the  Smith  gronp  patent  manager,  Mr.  Stnr- 
rick,  to  diligently  pnrsne  his  investigations  to  see  what  tmth 
there  might  be  in  these  allegations.  I  think  this  probably 
went  on  for  abont  three  years,  becanse,  as  is  well  known, 
Government  departments  move  slowly  in  these  matters 
particularly  after  a  big  war,  when  it  is  inevitable  that  they 
have  claims  of  all  sorts  before  them  which  mnst  be  sorted 
out. 

The  Court :  To  whom  did  yon  give  these  instructions  that 
yon  have  referred  to? 

The  Witness :  To  a  Mr.  Sturrick,  who  is  head  of  the  Smith 
group  patent  department. 

364  By  Mr.  Hall : 

Q.  Now,  I  would  like  for  you  to  turn  to  the  letter  of 
December  the  22nd,  1947,  and  I  would  like  to  ask  you  if 
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there  is  anything'  in  that  letter  'which  induced  the  investi¬ 
gation  to  proceed?  A.  Yes.  I  think  it  is  sufficient  to  read  the 
last  sentence  of  the  second  paragraph.  | 

“If  so,  please  indicate  the  points  on  'which  we  are  not  i^ 
agreement  so  that  they  may  be  signalled  out  to  Bendix  iji 
the  States  in  an  effort  to  determine  'vdiere  the  responsibility 
lies.’*  I 

Mr.  Hudson:  Where  the  responsibility  “is’’.  j 

TheW'itness:  “Lies”.  i 

Mr.  Hudson:  My  copy  says  “is”.  j 

The  Witness:  I  am  sorry.  “Is”.  My  mistake.  I 


ByMr.Hall:  | 

I 

Q.  In  other  words,  one  reason  you  didn’t  decide  to  brint 
suit  was  because  of  the  cooperative  effort  between  your 
people  and  Bendix  to  fix  the  responsibility?  A.  That  is  corl- 
rect.  j 

Q.  Can  you  tell  us  how  long  that  cooperative  effort  t^ 
fix  the  responsibility  continued?  A.  It  must  have  bee:)i 
about  three  years  or  more,  until  about  1950.  I 

365  Q.  I  notice  from  the  Bendix  answers  to  the  intei^- 
r<^tories  that  they  admit  having  conference  'witji 
the  British  Government  up  to  as  late  as  January  the  5tli^ 
1951.  Could  the  joint  efforts  have  continued  that  long?  4- 
Yes,  they  could.  I 

Q.  Now,  what  facts  came  to  your  attention  which  caused 
you  to  change  your  mind  and  decide  to  recommend  thje 
bringing  of  tins  suit?  A.  W’ell,  these  discussions  had  beeji 
dragging  on  so  long  I  'was  forming  the  conclusion  in  my  owji 
mind  that  the  Bendix  allegations  of  getting  the  royalties 
from  either  Government  were  groundless.  1 

And  furthermore,  I  think  towards  the  end  of  1950  onir 
patent  department  discovered  that  Bendix  had  held  thb 
United  States  Government  harmless  in  all  its  sextant  con  ¬ 
tracts  'with  the  exception  of  one. 

Q.  Yes.  And  that  had  not  come  to  the  attention  of  you^ 


I 

I 
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companies  prior  to  that  time?  A.  Not  before  that  time. 

•  •••••• 

By  Mr.  Hudson: 

•  •••••• 

404  Q.  Yon  referred  to  the  fact  that  the  Mark  Vlii 
sextant  was  mannfactnred  until  some  time  probably 

1936,  at  which  time  it  was  replaced  by  the  Mark  IX  series. 
A.  That  is  true. 

Q.  I  now  hand  you  Defendant's  Exhibit  4,  and  ask  you 
if  that  is  a  specimen  of  what  you  have  referred  to  as  the 
Mark  IX  series  ? 

•  *1  •  •  •  •  • 

405  A.  That  is  a  Hughes  model,  yes. 

Q.  And  how  long  were  these  made,  Mr.  Potter,  be- 

406  ginning  in  1936, 1  assume?  A.  Yes.  Not  so  very  long 
without  the  averaging  attachment. 

Q.  This  does  have  an  averaging  attachment  in  it,  does 
it  not?  A-  That  one  has  a  manual  averaging  attachment. 
The  successor  to  that  has  a  clockwork  averaging  attach¬ 
ment. 

Q.  By  manual  averaging  attachment,  what  do  you  mean? 
A.  You  have  to  pull  a  lever  to  work  it. 

Q.  That  would  be  the  type  which  is  disclosed  in  the 
Everitt  patent  in  suit,  or  are  you  familiar  with  that  patent? 
A.  I  would  not  like  to  be  sure,  but  I  think  it  is  disclosed  by 
the  Everitt  patent 

•  •  I  •  •  •  •  • 

Q.  This  sextant  has  on  it  the  numbers  of  two  British 
patents,  which,  as  I  read  them  are  480112  and  490 —  A. 
Should  I  read  them? 

Q.  Yes,  I  don’t  have  my  glasses.  A.  490621  and 

407  pending.  There  are  no  other  patent  numbers  on  it 

Q.  All  right.  Would  you  be  familiar  with  those 
patents?  A.  Not  in  detail. 

Q.  You  would  recognize  them  if  you  saw  them?  A.  I 
think  I  would. 
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Q.  You  don’t  know  whether  or  not  either  of  them  cor¬ 
responds  with  the  Everitt  United  States  Patent  No.  2, 145,- 
347,  which  is  Plaintiff’s  Exhibit  No.  2  in  this  case?  AJ  I 
would  not  be  prepared  to  testify  one  way  or  the  other.  | 

Q.  Can  you  say  whether  or  not  the  averaging  mechanism 
in  this  sextant.  Defendant’s  Exhibit  4,  is  the  type  of  averag¬ 
ing  mechanism  which  is  disclosed  in  that  patent?  A.  Nfot 
unless  I  take  that  sextant  to  pieces  and  examine  it  moire 
carefully.  j 

Mr.  Hall:  Wait  a  minute,  he  said  ‘‘and  examine  it.”  Ypu 
mean  examine  the  patent  ?  j 

The  Witness:  Examine  the  specification.  I  would  wa}nt 
to  compare  the  two  very  carefully. 

By  Mr.  Hudson:  j 

i 

Q.  I  won’t  ask  you  to  do  that  at  this  time.  This  sextajit, 
however.  Defendant’s  Exhibit  4,  does  have  what  you  fe- 
f erred  to,  I  believe,  as  the  manual  type?  A.  It  certainly  l^s 
a  manual  averaging  attachment.  I 

408  Q.  That  is  correct.  j 

Now,  how  would  that  be  used,  Mr.  Potter?  In  tjbe 
use  of  this  instrument,  how  do  you  work  it  to  get  kn 
average?  Could  you  describe  briefly  what  is  done?  A.  Pjut 
it  up  to  the  celestial  body,  try  and  maintain  coincidence; 
when  you  think  you  have  it,  pull  the  lever  six  times,  ajid 
you  have  an  average  at  the  end  of  it.  | 

Q.  What  happens  when  you  pull  that  lever?  A.  You  wjll, 
I  thinkj  inject  one-sixth  of  a  reading  into  the  counter.  | 

Q.  Do  you  just  leave  the  sextant  at  the  position  of  coin¬ 
cidence  while  you  merely  pull  a  lever  and  then  release  jit 
again  and  do  it  six  times?  A.  And  the  same  again.  i 
Q.  You  have  to  crank  it  back  down  again  to  the  base  like 
in  between  times,  do  you  not?  A.  I  don’t  think  so.  It  is 
many  years  since  I  have  used  one,  but  I  have  used  them. 

Q.  How  long  was  this  sextant  manufactured,  Mr.  Potter? 

•  •••••• 


I 
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Q.  The  sextant,  for  how  long  was  it  mannf actor edt 

409  A.  That  type  of  sextant! 

Q.  This  type  of  sextant,  yes.  A.  A  short  while.  I 
think  nine  or  twelve  months. 

Q.  Only  nine  of  twelve  months!  A  Yes. 

Q.  Beginning  in  1936.  A  Oh,  the  production  was  very, 
very  low  in  1936,  and  we  didn’t  make  those  in  any  quantity 
until  the  war  had  started,  and  from  what  I  remember  we 
ceased  their  mannfactnre  during  the  summer  of  1940,  just 
before  all  of  the  bombing  started. 

Q.  Then  it  did  continue  for  several  years,  although  on 
a  limited  scale!  A  Very,  very  limited  until  the  last  part 

Q.  Why  was  it  discontinued!  A  Because  the  clockwork 
attachment  was  a  better  job. 

Q.  And  where  did  the  dock  work  attachment  come  from! 
A  EA.E.  It  is  well  known. 

Q.  Would  you  please,  for  the  record,  explain  what  R.AE. 
means!  A  The  Boyal  Aircraft  Establishment. 

Q.  When  you  say  it  came  from  there,  do  you  mean  that 
it  was — 1  don’t  like  to  use  the  word  invented,  but  that  it  was 
developed  there!  A  It  certainly  was  invented  there.  Every¬ 
body  knows  that. 

410  Q.  Invented  there  and  developed  by  i>ersonnel  of 
the  British  Government!  A  The  averaging  attach¬ 
ment,  that  type,  yes. 

Q.  Now,  you  are  referring,  I  think,  to  the  clockwork 
averaging  attachment  which  is  embodied  in  the  Defendant’s 
Exhibit  No,  5,  are  you  not!  A  That  is  the  attachment. 

Q.  Actually  leaving  off  the  attachment  which  appears  in 
that  cylindrical  drumlike  housing  on  one  side,  what  you 
have  there  would  have  been  a  Mark  IX  sextant,  would  it 
not!  I  think  that  it  says  so  there.  A.  I  don’t  think  you  are 
quite  correct.  I  think  the  inside  of  this  sextant  is  probably 
modified. 

Q.  In  order  to  place  the  new  clockwork  attachment!  A. 
In  order  to  place  the  new  clockwork  and  to  work  with  it 
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Q.  And  after  this  new  clockwork  type  of  averaging 
vice  had  been  developed  by  the  Koyal  Aircraft  Establish¬ 
ment,  yon  thereafter  made  that  as  yonr  sextant  rather  th^n 
the  manual  type  that  was  in  the  Series  IX?  A.  We  di<L  i 
Q.  Because  it  was  a  better  averaging —  A.  It  was  a  bit¬ 
ter  averaging  job,  gave  you  a  longer  period  and  more  shots. 
The  Court:  You  said  you  made  it.  ■ 

Mr.  Hudson :  I  meant  the  Hughes  Company. 

411  The  Witness:  The  Hughes  Company. 

Mr.  Hudson:  Thank  you,  your  Honor.  I 
there  are  several  companies  involved. 

By  Mr.  Hudson: 

Q.  Is  it  not  correct  that  you  obtained  the  ri^ts  for 
United  States  to  manufacture  the  clockwork 
device  by  purchase  from  the  inventors  at  the  Eoyal 
craft  Establishment?  A.  We  did,  along  with  some 
other  patents. 

Q.  They  were  assigned  to  you  by  the  inventors?  A.  I^ot 
by  the  inventors,  but  by  the  British  Government.  The  l^w 
was  (dianged  at  that  time.  Before  the  war,  I  think  the 
ventors  could  assign,  but  during  the  war  it  was  changed  |to 
only  the  Government  would  assign.  j 

Q.  Actually  the  assignment  which  has  been  admitted  [in 
this  case  is  signed  by  the  two  inventors,  but  that  is  a  mintr 
point  I  merely  wanted  to  establish  that  you  did  buy  tke 
rights  for  the  United  States.  A.  Yes,  sir.  i 

Q.  Did  you  then  file  an  application  in  the  United  States? 

•  •••••• 

424  The  Witness:  I  think  it  extremely  likely  that  we 
did  or  had  it  in  mind  to  do  so.  * 

Q.  (By  Mr.  Hudson)  You  have  no  definite  knowledge  f>n 
that?  A.  No,  not  definite.  j 

Q.  AH  you  can  say  you  think  it  is  likely?  A.  I  thinkj  it 
is  extremely  likely.  | 

•  •  •  •  •  •  I  • 
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452  Melvin  S.  Honseman 

was  called  as  a  witness  for  and  on  behalf  of  the  Defendant, 
and  being  then  and  there  dnly  sworn  by  the  Deputy  Clerk, 
assumed  the  witness  stand  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Hudson: 

Q.  Please  state  your  name  and  age  and  present  occupa¬ 
tion.  A.  My  name  is  Melvin  B.  Houseman,  H-o-u-s-e-m-a-n ; 
age,  fifty-five.  I  am  a  resident  of  the  United  States  of 
America,  residing  at  457  Bock  Boad  in  Glen  Bock,  New 
Jersey. 

Q.  And  your  present  occupation?  A.  My  present  occupa¬ 
tion,  I  am  chief  engineer  of  mechanical  instruments  of  the 
Eclipse-Pioneer  Division  of  Bendix  Aviation  Cor- 

453  poration. 

Q.  I  have  been  asked  to  ask  you  if  you  could  raise 
your  voice  Just  a  little  bit.  A.  I  have  a  cold  and  it  gives  me 
some  trouble. 

Q.  How  long  have  you  been  with  the  Bendix  Aviation 
Corporation?  A.  Since  1936. 

Q.  And  what  was  your  Job  when  you  first  went  there? 
A.  Well,  I  went  there  as  project  engineer  on  sextants  and 
octants,  and  similar  instruments,  optical  and  mechanical 
instruments. 

Q.  Will  you  please  state  briefly  your  training  and  ex¬ 
perience  prior  to  your  employment  by  Bendix  which 
qualified  you  for  that  position?  A.  I  am  a  graduate  of 
Michigan  having  received  my  bachelor’s  degree  in  1922  in 
the  field  of  chemistry  and  mathematics.  In  1926  I  received 
a  master’s  degree  in  the  field  of  physics. 

I  taught  in  high  school  and  college  for  a  period  of  time 
and  then  became  a  physicist  with  the  Bureau  of  Standards 
in  the  Aeronautical  Instrument  Section. 

Q.  What  type  of  aircraft  sextant  was  being  produced 
when  you  first  went  with  the  Bendix  Company?  A.  We 
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were  prodncing  a  so-called  “Carbonera’^  sextant, 
image  of  a  celestial  body  is  placed  in  ccHncidence 

454  a  rotating  prism  which,  however,  had  no 
device.  It  was  a  simple  sextant. 

Q.  And  was  that  sextant  snbsequently  modified  in 
way?  A.  Yes.  That  was  modified  in  several  minor 
and  about  in  1939  it  was  modified  with  a  median 
which,  when  the  instrument  was  operated  by  takir 
number  of  individual  sights,  a  mark  was  placed  on  the 
and  from  that  a  median  position  or  an  average  could 
tained. 

Q.  I  hand  you  a  photograph  of  a  sextant.  Can  i'ou 
identify  that  photograph?  A.  Yes.  That  is  one  of  our  sjex- 
tants.  i 

Q.  Does  that  include  the  median  device  that  you  Vr4re 
talking  about?  A.  No.  This  is  a  recording  device.  It  records 
on  a  chart  a  record  of  the  altitude  against  time.  | 

Q.  With  reference  to  that  photograph,  will  you  describe 
briefly  how  this  type  of  sextant  works?  A.  The  sextet 
is  operated  by  sighting  through  the  optical  system,  |the 
image  of  a  celestial  body  is  placed  in  concidence  witjti  a 
bubble  and  maintained  in  coincidence  continuously.  | 
During  that  sighting  operation,  a  penril  moves  down  [the 
chart  parallel  to  the  longitudinal  axis  of  rotation  of  ithe 
chart.  I 

455  The  Court:  It  maintains  a  coincidence  with  'the 

celestial  body  by  the  operator?  I 

The  Witness:  By  the  operator.  Yes,  sir.  The  charJt  is 
rotated  by  means  of  the  micrometer  drum  which  in  tjum 
rotates  the  optical  element.  As  the  pencil  moves  doxm- 
ward  it  then  gives  a  record  of  the  indication  of  the  instru¬ 
ment  against  time.  | 

I 

By  Mr.  Hudson :  | 

Q.  Can  you  identify  some  of  these  parts  by  referenc^  to 
the  numerals  on  this  photograph  ?  | 

For  example,  where  is  the  pencil  to  which  you  refer  ?|  A. 


The  pencil  is  carried  in  the  holder,  No.  8.  I>o  yon  wish  me 
to  identify  it  as  Figure  1,  or, — 

Q.  No.  We  only  have  one  figure  on  this  photograph,  so 
that  I  think  that  “Figure  1^^  would  be  meaningless.  Just 
use  the  numerals  as  applied  to  the  construction-  A.  The 
pencil  itself  is  carried  by  the  holder.  No.  8. 

Q.  And  what  moves  the  pencil  with  respect  to  the  chart! 
A-  There  is  a  dock  mechanism  in  the  box  No.  3  which  con¬ 
trols  the  movement  of  the  slide  on  which  the  pencil  holder 
is  mounted,  so  that  the  slide  and  the  pencil  move  parallel 
with  the  longitudinal  axis  of  the  drum. 

Q.  Amd  this  slide  moves  in  this  slot.  Is  that  correct!  A- 
Slot  7  is  an  opening  which  allows  the  holder  to  ex- 
456  tend  throng  the  case. 

Q.  And  what  is  the  number  which  is  applied  to  the 
chartT  A.  No.  2. 

Q.  And  what  is  the  part  1!  A.  Part  1  is  the  micrometer 
drum  which  controls  the  optical  element,  the  rotatable 
optical  element  of  the  octant. 

Q.  And  after  the  use  of  the  instrument  what  was  done 
with  the  chart!  A.  The  chart  was  removed  and  the  best 
strai^t  line  drawn  through  the  curve,  and  from  this  an 
average  value  for  a  given  time  could  be  determined. 

'  Q.  When  was  this  type  of  sextant  first  produced  by  Ben- 
dix!  A.  I  think  it  was  in  1939. 

Q.  Can  you  give  me  the  type  number!  A.  3005. 

Mr.  Hudson:  We  offer  this  photograph  in  evidence,  if 
the  Court  please,  as  Defendant’s  Exhibit  No.  6. 

Mr.  Hall:  No  objection. 

The  Court:  Defendant’s  Exhibit  No.  6,  the  photograph 
whidi  has  been  identified  and  testified  to  by  the  witness,  is 
received  in  evidence. 

(Thereupon  a  photograph  was  marked  by  the  Deputy 
Clerk  as  Defendant’s  Exhibit  No.  6  and  received  in  evi¬ 
dence.) 
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457  By  Mr.  Hudson;  | 

I 

Q.  What  considerations  led  Bendix  to  produce  thia  iype 
of  sextant! 

Was  there  a  particular  need  for  it,  or, —  A.  Yes.  Pjrior 
to  that  time  they  had  had  single  shot  sextants  which|  re< 
quired  repeated  shots,  repeated  sights,  requiring  the  fak¬ 
ing  down  of  data  such  as  time  and  altitude  and  then  aveiag- 
ing  a  series  of  such  values.  | 

Q.  At  the  time  it  was  adopted  were  you  familiar  "^th 
any  other  types  of  averaging  devices!  A.  Yes.  I  had  h^d 
of  the  Sveritt  averaging  device.  I 

Q.  What  do  you  mean  by  the  Everitt  averaging  device! 
A.  It  was  a  device  with  which  six  sights  were  taken.  tChe 
mechanism  operated  after  each  individual  sight  and  tihen 
the  register  would  indicate  the  average  of  these  six  indi¬ 
vidual  sights.  I 

Q.  Did  you  consider  employing  the  Everitt  type  of  j  de¬ 
vice  at  the  time  you  adopted  this —  A.  No,  we  did  not.  | 

Q  — ^type!  | 

And  for  what  reason!  A.  Mainly  because  of  the  fact  ^hat 
we  felt  that  this  device  was  more  accurate  than  the  six  ^hot 
Everitt  device.  I 

Q.  How  long  did  Bendix  continue  to  manufacture !  the 

type  3005  sextants!  A.  Through  the  year,  1941  or  !’42. 

458  Q.  And  to  whom  were  those  sextants  sold!  A.  d?his 
type  were  sold  to  the  Bureau  of  Aeronautics  of  j  the 

Navy  Department.  | 

Q.  United  States  Navy!  A.  United  States  Navy.  j 

Q.  What  was  the  next  development  in  the  sextant  line 

manufactured  by  the  Eclipse-Pioneer  Division!  A.  'W'ell, 
at  tbnt  time  it  became  apparent  that  the  sextants  that|  we 
were  developing  was  rather  expensive.  It  was  large.  And 
we  felt  that  a  smaller,  cheaper  to  produce,  sextant  would 
beusefuL  { 

Q.  And  what  did  you  do!  A.  We  developed  a  prototype 
sextant.  We  built  one  of  that  type  with  a  simplified  optical 
system.  I 
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Q.  Is  tMs  the  device  yon  are  referring  to?  A.  Yes,  sir. 

Q.  I  wish  yon  wonld  please  describe  that  device  to  the 
Conrt  and  explain  how  it  operates.  A.  The  device  consists 
of  a  rotating — 

Q.  Let  me  intermpt  jnst  a  moment 

Mr.  Hndson:  Perhaps  we  had  better  pnt  an  exhibit 
nnmber  on  this,  yonr  Honor,  before  we  go  ahead.  I  offer 
it  in  evidence  as  Defendant’s  Exhibit  No.  7. 

The  Conrt:  Defendant’s  Exhibit  No.  7,  the  sextant 

459  in  qnestion,  will  be  received  in  evidence. 

(Therenpon  an  object  identified  as  a  sextant  was  marked 
by  the  Depnty  Clerk  as  Defendant’s  Exhibit  No.  7  and  re¬ 
ceived  in  evidence.) 

The  Witness:  This  sextant  consists  of  a  rotating  prism 
which  is  controlled  by  means  of  a  worm  and  gear,  by  means 
of  a  micrometer  dmm.  The  light  from  the  celestial  body  is 
reflected  from  the  prism  downward  throngh  another  prism 
which  reflects  the  image  to  the  side  and  np  throngh  a  bnbble 
cell 

The  bnbble  cell  contains  the  bnbble  level  which  serves  as 
the  artificial  horizon.  And  then  the  light  is  reflected  throngh 
another  prism  to  the  eye  horizontally. 

By  Mr.  Hndson: 

Q.  Is  there  any  averaging  mechanism  on  that  sextant? 
A.  There  is  no  averaging  mechanism. 

Q.  What'  were  the  particnlar  advantages  of  this  new 
type  of  sextant  over  the  type  3005  sextant  that  yon  had 
previonsly  made?  A.  Mainly  exactness  and  the  optical  sys¬ 
tem  was  cheaper  to  prodnce. 

Q.  What  I  other  differences  can  yon  mention  between  the 
two? 

Perhaps  we  might  compare  the  device  with  the  photo¬ 
graph,  Defendant’s  Exhibit  No.  6,  with  regard  to  the 

460  line  of  sight  and  the  location  of  the  different  ele¬ 
ments.  A.  In  this  case  the  line  of  sight  is  approxi- 
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mately  in  line  with  the  rotating  member.  In  Exhibit  6  |the 
observer  eye  is  considerably  higher  than  that  of  the  [ro¬ 
tating  mechanism.  i 

The  resnlt  was  that  in  view  of  the  fact  that  there  was  a 
desire  to  use  the  sextants  in  an  astrodome,  a  sphertcal 
window  in  the  upper  portion  of  an  airplane,  through  wllich 
sights  can  be  made,  they  desired  to  be  able  to  hook  the 
sextant  as  high  as  possible  in  this  dome. 

And,  therefore,  "with  the  sextant  in  Exhibit  6  the  jeye 
would  be  too  high  and  the  head  would  be  too  high,  4nd, 
therefore,  it  would  be  impossible  to  get  it  into  the  dojme. 
This  sextant  made  that  possible.  i 

Q.  Made  what  possible?  A.  Possible,  that  is,  you  ccjuld 
get  the  head  into  the  dome  because  the  line  of  sight  jvas 
lower  than  what  it  is  on  the  sextant  in  Exhibit  6.  j 

Mr.  Hudson :  For  purposes  of  the  record,  if  your  Hojnor 
please,  we  would  like  to  put  in  a  photograph  of  that  device 
as  well  as  the  device  itself  as  Defendant's  Exhibit  No.  8. 
The  Court:  You  may  do  so. 

(Thereupon  a  photograph  was  marked  by  the  Dej^uty 
Clerk  as  Defendant’s  Exhibit  No.  8  and  received  in  [evi¬ 
dence.)  I 

I 

461  By  Mr.  Hudson :  I 

Q.  When  did  you  complete  this  specimen  or  proto¬ 
type  device  that  you  have  in  your  hand?  A.  During  Ithe 
summer  of  1941.  .  I 

Q.  And  what  did  you  do  with  it?  A.  It  was  given  to  j  the 
United  States  Navy  for  evaluation.  j 

Q.  And  to  whom  in  the  United  States  Navy?  Al.  I  tljink 
it  was  given  to  Commander  Smith.  I  am  not  sure  aljout 
that.  Either  Commander  Smith  or  Lieutenant  Holt  of  |  the 
Naval  Aircraft  Factory.  | 

Q.  What  was  the  name?  A.  Lieutenant  Holt,  H-o-l-t.  I 
Q.  Would  you  identify  those  two  individuals  a  little 
more  clearly?  Al.  Yes.  I 
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Q.  Who  was —  A.  Lieutenant  Commander  Smith  was 
Military  Chief  of  the  Instrument  Section  of  the  Bnrean  of 
Aeronautics.  Lientenant  Holt  was  at  the  Haval  Aircraft 
Factory. 

Q.  Where  is  the  Naval  Aircraft  Factory?  A.  In  Phila¬ 
delphia,  Pennsylvania. 

Q.  Now,  when  was  the  next  time  that  yon  saw  this  device 
after  yon  tnmed  it  over  to  the  Navy?  A.  In  Angnst,  1941, 
we  were  csiUed  to  Washington  and  Commander  Smith  had 
the  sextant. 

462  And  who  went  with  yon?  Ton  said  **we”  were 
called.  A.  Mr.  Beichel,  the  Director  of  Engineering 
of  Edipse-Pioneer  Division  of  Bendix  Aviation. 

Q.  And  whom  did  yon  meet  at  Washington?  A.  Com¬ 
mander  Smith  and  several  men  from  the  Naval  Aircraft 
Factory,  one  of  whom  was,  I  believe,  Lientenant  Holt.  And 
Commander  Smith  was  there,  of  conrse. 

Q.  Tell  ns  what  took  place  at  this  meeting?  A.  At  this 
meeting  Commander  Smith  told  ns  that  they  were  very 
pleased  with  this  sextant.  It  htted  into  their  program, 
however,  they  wanted  ns  to  add  an  averaging  device  similar 
to  the  type  nsed  on  the  British  Mark  IX-A,  to  this  nnit. 

Q.  In  what  way  did  he  explain  to  yon  the  type  of  averag¬ 
ing  device  that  he  wanted  yon  to  add?  A.  He  showed  ns  a 
model  or  aetoally  an  instrument  which  contained  the 
averaging  device. 

Mr.  Hudson:  May  we  pause  just  a  moment,  your  Honor? 
We  want  to  get  an  exhibit  which  isn’t  here. 

By  Mr.  Hudson: 

Q.  While  we  are  waiting,  Mr.  Houseman,  what  was  the 
type  of  averaging  device  which  was  in  this  model  that  yon 
were  shown?  A.  It  was  a  chronometric.  In  other  words,  a 
type  that  operated  by  means  of  a  clock  mechanism,  in 
which — 

The  Court:  When  yon  speak  of  what  yon  were 
shown,  do  yon  mean  the  one  in  the  Mark  IX-A  ? 
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The  Witness:  In  the  Mark  IX-A.  Yes,  sir.  | 

Mr.  Hudson:  May  I  interrupt  now T  | 

By  Mr.  Hudson:  | 

Q.  I  hand  you  Defendant’s  Exhibit  No.  5  in  this  case  ajid 
ask  you  if  that  is  the  actual  sextant  that  you  were  sho'^ 
by  Commander  Smith  on  August  20, 1941!  A.  Yes,  sir,  it 
Q.  How  do  you  establish  that  fact!  A.  By  the  fact  tl^t 
a  day  after  1  have  had  it  in  my  possession  ever  since.  |  I 
have  taken  photographs  of  it,  and  I  know  that  this  is  t^e 
instrument  because  I  can  compare  it  with  the  photograpjhs 
that  I  have  taken.  | 

Q.  And  the  averaging  device  to  which  yon  referred  |  is 
on  that  sextant!  A.  Yes.  I 

Q.  Would  you  point  it  out  please!  A.  It  is.  j 

Q.  I  mean,  point  it  out  verbally  if  you  can,  so  that —  ^ 
It  is  located  at  the  lower  front  portion  of  the  sextant  wl^en 
held  in  viewing  position. 

Q.  What  shape  is  it,  Mr.  Houseman!  A.  It  is  a 
shape  of  housing. 

Q.  And  it  is  the  part  that  has  the  winding  key  ^n 

464  it!  A.  It  has  the  winding  key,  yes.  | 

Q.  Now,  when  that  was  shown  to  you  and  to  ^r. 
Eeichel,  ^so  of  Bendis,  what  was  the  discussion  with  Com¬ 
mander  Smith  as  to  what  you  were  to  do  with  that  model! 

•  •  •  .  •  •  •  j  • 

465  A.  Commander  Smith  asked  us  to  adapt  ^e 
averaging  device  on  the  Mark  IX-A  sextant  to  cfur 

type  of  sextants.  Exhibit  No.  7.  | 

Q.  And  was  any  reference  made  to  the  patent  numbers 
which  appear  on  that  device,  the  British  patent  numbejrs! 
A.  I  do  not  recall  there  any  reference  to  these  patent 
numbers,  but  the  question  of  paient  did  come  up.  I 

Q.  In  what  way!  A.  Mr.  Beichel  asked  Commander  Smjith 
immediately,  “Well,  what  is  the  patent  situation’’. 

466  And  Commander  Smith  said —  i 


I 
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Mr.  Hall;  I  object  to  what  Commander  Smith  said  on 
the  groimd  that  it  is  hearsay. 

•  •••••• 

467  By  Mr.  Hndson : 

Q.  What  did  yon  do  after  that  meeting,  Mr.  House¬ 
man  t  I  mean,  in  relation  to  this  sextant  matter.  A.  This 
sextant  was  delivered  to  ns  a  few  days  after  this  conference 
and  we  proceeded  to  study  it,  and  to  design  a  unit  which 
could  be  adaptable  to  our  sextant,  using  this  as  a  guide, 
using  the  averaging  device  of  the  British  sextant  as  a  guide. 

Q.  Now,  who  did  the  actual  work  on  the  design  of  that 
averaging  device?  A.  The  work  was  done  by  Mr.  V.  B. 
Kimball  under  my  supervision. 

Q.  And  during  what  period  was  that  work  done?  A.  Most 
of  the  work  was  done  within  about  two  months  after  the 
August  20th  date,  194L 

The  Court:  Now  for  the  purpose  of  the  record,  it  may  be 
repetitious  although  the  Court  is  not  aware  that  there  has 
been  a  specihc  designation  of  this  exhibit,  but  the  exhibit. 
Defendant’s  Exhibit  No.  5,  is  the  Hughes  tyx)e  bubble  sex¬ 
tant 

Is  that  correct? 

468  The  Witness:  Yes,  sir. 

The  Court:  No.  407640? 

The  Witness:  4076/40. 

The  Court  :  VerywelL 

Mr.  Hudson:  It  is  frequently  referred  to  as  the  IX-A 
type.  I  think  there  is  no  question  about  it,  but  that  may  help 
identify  it 

The  Court:  Yes.  It  was  introduced  at  the  time—  it  was 
described  at  the  time  it  was  introduced.  It  was  described 
as  the  Court  has  stated  it  by  coxmsel  for  the  defendant. 
But  it  is  the  Mark  IX,  as  the  Court  understands  it 

By  Mr.  Hudson: 

Q.  Now,  after  the  design  of  the  averaging  attachment 
was  completed,  what  did  Bendix  do  with  regard  to  the 
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manufacture  of  this  type  of  sextant?  A.  The  averagijig 
device  was  manufactured  for  Bendix  by  the  Waterbu^ 
Clock  Company.  | 

Q.  And  what  was  done  with  it  when  it  was  manufactured? 
A.  They  were  assembled  on  sextants  at  Bendix.  ! 

Q.  And  who  made  the  sextant?  A.  Bendix  Aviation  ma^e 
the  sextant.  | 

Q.  While  we  are  waiting  for  that  exhibit,  Mr.  Housemap, 
I  have  a  drawing  here  which  I  understand  was  prepare 
by  you  or  under  your  direction.  j 

469  Will  you  examine  it,  please,  and  tell  me  if  that  |is 

the  case?  A.  Yes,  sir.  | 

Q.  And  what  does  that  drawing  show,  Mr.  Housemah? 
A.  It  is  a  drawing  that  shows  the  essential  elements  of  tike 
Bendix  sextant,  and  of  the  averaging  device.  | 

Q.  Now,  when  you  say  “essential  elements  of  the  Bendjix 
sextant’^,  do  you  mean  of  the  device  which  you  have  thejre 
in  your  hand?  A.  Yes.  j 

Q.  Exhibit —  A.  Exhibit  No.  7.  | 

Q.  Defendant’s  Exhibit  No.  7.  j 

And  which  part  of  the  drawing  shows  the  essential  pai^s 
of  that  exhibit?  A.  The  under  portion  of  the  drawing. I 
Q.  Perhaps  you  had  better  explain  what  you  mean  by  the 
under  portion.  That  is  a —  A.  This  drawing  has  a  plasilic 
over-lay.  Itis  the  drawing  under  the  over-lay.  | 

Q.  So  that  the  underneath  part  is  the —  A.  Essential —  | 
Q.  — optical  system  of  the  sextant,  Defendant’s  Exhibit 
7?  A.  Yes.  ! 

470  Q.  And  what  is  the  upper  or  cover  of  the  two 
sheets?  A.  The  cover  is  the  essential  elements  of  the 

averaging  device  which  are  in  the  type  3014  Bendix  sextalut 
as  produced  under  that  number. 

Q.  And  when  the  two  sheets  are  laid  together  so  that 
you  can  look  at  both  at  the  same  lime  what  do  you  se|e? 
A.  It  gives  the  essential  elements  of  the  3014  type  sextant,  j 
Q.  And  that  is  the  sextant —  A.  The  sextant.  j 


[ 
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Q.  — ^mvolved  in  thig  snitT  A.  The  control  knob  and  the 
various  portions  of  the  averaging  device. 

Mr.  Hudson:  We  offer  the  drawing,  which  the  witness 
has  just  described,  in  evidence  as  Defendant’s  Exhibit  No. 
9. 

The  Court:  The  exhibit  will  be  received  marked  Exhibit 
No.  9. 

(Thereupon  a  document  identified  as  a  drawing  was 
marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit  No.  9 
and  received  in  evidence.) 

The  Court:  Now,  this  Exhibit  No.  9,  is  the  Court  correct 
in  understanding  that  Exhibit  No.  9  is  a  delineation  or  is  a 
drawing  of  Defendant ’s  Exhibit  No.  4  T 

Mr.  Hudson:  No,  your  Honor,  not  Defendant’s  Exhibit 
No.  4. 

471  The  Court:  Well,  it  has  been  described,  if  the 
Court  understood  it,  as  3014,  which  is  the  designa¬ 
tion — 

Mr.  Hudson:  I  think  that  perhaps  the  record  is  wrong. 
3014  is  the  type  number  of  the  Bendix  sextant  which  is  in¬ 
volved  in  this  suit. 

The  Court:  3014T 

Mr.  Hudson:  3014. 

The  Court:  3014  instead  of — 

Mr.  Hudson :  Correct,  your  Honor. 

By  Mr.  Hudson: 

Q.  I  hand  you  Plaintiffs’  Exhibit  No.  15,  which  is  a  Ben¬ 
dix  type  3014  sextant,  serial  number  2923. 

Is  that  the  type  sextant  to  which  you  referred  in  connec¬ 
tion  with  this? 

The  Court:  Does  that  have  an  identification  number? 

.  Mr.  Hudson:  It  is  Plaintiffs’  Exhibit  15. 

The  Witness :  Yes,  sir.  This  is  the  sextant. 

The  Court:  Well,  let’s  get  this  straight.  Plaintiffs’  Ex- 
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Mbit  No.  14  is  the  same  sextant  as  whatT  Is  it  identical  with 
another  sextant  that  you  have  described  previously  ?  1 

The  Witness:  No.  This  is  the — ^the  last  sextant  that j I 
described,  the  one  which  consists  of  a  sextant  similar  to  tlpe 
prototype  plus  the  adaption  of  the  British  type  sextant,  j 
The  Court:  In  other  words,  is  it  similar  to 

472  fendant ’s  Exhibit  No.  7 1  ! 

Mr.  Hudson :  Plus  the  averaging  device  which  w^ 
added  to  it.  j 

The  Court:  VerywelL  j 

By  Mr.  Hudson:  | 

Q.  And  when  did  the  manufacture  of  this  type,  301^, 
sextant  begin  t  A.  Approximately  at  the  beginning  of  19^. 

Q.  That  is,  I  mean,  when  were  they  produced  and  ready 
for  sale?  A.  About  the  beginning  of  1943.  I  don’t  have  the 
exact  date.  i 

•  •  •  •  '  •  •  lift 

Cross  Exauirnation  | 

ByMr.Hall:  j 

Q.  Mr.  Houseman,  this  drawing,  Defendant ’s  Exhiliit 
No.  9,  doesn’t  show  the  geneva  wheel  that  counts  the  number 
of  shots  of  the  sextant  and  trips  the  shutter.  | 

Isn’t  that  correct?  A.  It  doesn’t  show  a  geneva  wheelj- 
period.  | 

Q.  Well,  in  the  Bendix  sextant  that  is  involved  in  this  sujt, 
there  is  a  geneva  wheel  which  is  stepped  forward  once  fdr 
every  five  shots  that  the  sextant  makes,  and  at  the  end  of 

twelve  forward  steps  it  releases  the  shutter.  i 

Isn’t  that  correct?  A.  Yes.  ! 

473  Q.  And  that  wheel  is  not  shown  on  the  drawing? 

A.  No,  it  is  not.  It  was  part  of  the  clock  mech¬ 
anism,  the  driving  mechanism.  | 

The  Court :  What  was  the  last  word?  | 

The  Witness:  Driving  me<hanism,  the  clcx^  I 
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ByMr.HaU; 

Q.  There  is  also  on  the  sextant  a  little  adjusting  lever 
that  enables  the  instmment  maker  to  adjust  the  period  of 
time  over  which  the  clockwork  runs,  isn^t  there!  A.  Yes, 
there  is. 

Q.  And  this  lever  can  be  adjusted  to  change  the  period  of 
operation  of  the  sextant  from,  say,  five  or  ten  seconds  under 
two  minutes  to  five  or  ten  seconds  over  two  minutes. 

Isn’t  that  right!  A.  Yes. 

Q.  In  other  words,  there  is  a  spread  of  about  twenty 
seconds  within  which  the  sextant,  the  period  of  operation 
of  the  sextant  may  be  adjusted!  A,  Well,  there  is  a  spread. 
Of  how  much,  I  don ’t  know  just  what  it  is. 

Mr.  Hudson :  I  can ’t  hear  you,  Mr.  Houseman. 

The  Witness :  I  say,  there  is  a  spread.  How  much  it  is, 
I  do  not  know. 

474  ^  ByMr.,HaIl: 

Q.  Would  you  give  us  the  minimum  value  that  you 
think  the  spread  is ;  that  is,  could  you  say  it  is  at  least  ten 
seconds!  A.  I  do  not  know. 

Q.  Well,  irrespective  of  the  adjustment  of  that  lever,  the 
sextant  always  takes  sixty  shots. 

Isn’t  that  correct!  A.  The  mechanism  picks  off  sixty 
values,  if  that  is  what  you  mean  by  it.  When  I  take  a  shot, 
in  navigation  terms,  I  am  taking  a  single  sight.  That  is 
why  I  am  saying  that. 

Q.  Well,  hasn’t  this  sextant  been  frequently  spoken  of 
in  this  suit  as  a  sixty  shot  sextant!  A.  I  don’t  recall  it 

•  «••••• 

475  Q.  And  there  is  a  rewinding  mechanism  on  the  Ben- 
dix  sextant  which  when  it  is  wound  up  it  moves  the 

shutter  outside  of  the  line  of  vision!  A.  Yes,  sir. 

Q.  And  that  is  not  on  this  drawing,  Defendant’s  Exhibit 
No.  9!  A.  It  is  not. 
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Q.  I  have  here  a  few  points  with  resi)ect  to  the  Beiidix 
sextant  that  I  would  like  to  ask  yon  about:  | 

I 

First,  it  employs  an  octant  for  measuring  the  ^ti- 

476  tude  of  the  celestial  body,  doesn’t  it?  A.  Yes.  | 

Q.  Secondly,  it  samples  the  measurement  of  Ithe 
altitude  of  the  celestial  body  sixty  times?  A.  Yes,  sir.  | 

Q.  And  it  never  samples  it  sixty-one  times  or  sixty- two 
times  or  fifty-nine  times  or  fifty-eight  times.  It  alwfays 
samples  it  sixty  times.  j 

Isn’t  that  right?  A.  That  is  right  | 

Q.  So  we  can  say  there  are  a  predetermined  numbejr  of 
samplings  made?  A.  Yes.  | 

Q.  There  is  a  shutter  that  is  normally  held  outside  |  the 
line  of  vision?  A.  There  is.  j 

Q.  There  is  a  geneva  wheel  which  may  be  called  a  couiter 
and  which  counts  the  number  of  those  samplings  and  wjien 
the  last  sample  has  been  taken  it  releases  the  shutter  so 
that  the  shutter  is  moved  into  the  line  of  vision  by  a  spriig? 
A.  Yes.  I 

Q.  There  is  a  resetting  device  for  resetting  the  shutter 
out  of  the  line  of  vision  so  that  a  new  series  of  sampl^gs 
can  be  taken  later  on.  | 

477  Isn’t  that  right?  A.  Just  what  do  you  mean  by  a 
resetting  device?  It  is  something  that  is  not  under 

the  control  of  the  operator  directly.  I  don’t  underst^d 
just  what  you  mean  by  that  j 

Q.  Well,  the  winding  key  on  the  sextant  resets  the  shu^er 
outside  of  the  line  of  vision  so  that  a  new  series  of  opera¬ 
tions  may  be  taken.  A.  Yes.  That  is  right  1 

Q.  And  there  is  a  register  on  the  sextant  on  which  j  ap¬ 
pears  the  averaged  altitude  reading  of  the  predetermm^ 
number  of  samplings?  A.  That  is  right. 

Q.  And  this  register  on  your  drawing  is  marked  a 
“counter”,  on  your  drawing.  Defendant’s  Exhibit  NoL  9? 
A.  Yes.  I 
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Q.  I  want  to  ask  yon  another  series  of  qnestions  abont 
the  device,  that  is,  the  Bendix  sextant  involved  in  this  snit: 

First,  it  employs  an  octant  for  taking  a  continnons  sight! 
A,  Yes. 

Q.  And  this  sight  is  normally  taken  over  a  period  of  time 
of  abont  two  minntes  !  A.  Yes,  sir. 

Q.  That  is  an  antomatic  averaging  device  on  this 

478  octant!  A.  Yes,  sir. 

Q.  And  in  this  averaging  device  there  is  a  clock¬ 
work  that  drives  a  disc!  A.  Yes,  sir. 

Q.  There  is  a  second  disc  driven  by  the  first  one!  A. 

(There  was  no  andible  response.) 

Q.  Perhaps  if  I  read  on,  that  will  make — ^perhaps  if  I 
read  the  whole  thing  yon  will  agree  to  it,  whereas  if  I  pick 
my  sentences  apart  yon  might  not 
So  I  will  read  the  whole  description  fiirst  and  see  if  yon 
can^t  agree  to  it  as  annit 
The  Conrt:  Now,  from  what  are  reading! 

Mr.  Hall :  I  am  reading  from  something  I  prepared. 

The  Conrt:  VeryweU.  Are  yon  paraphrasing  or  qnoting 
something  else! 

Mr.  Hall :  No,  it  is  jnst  something  that  I  am  hoping  that 
he  will  agree  with  me  on. 

The  Conrt:  Very  well  I  jnst  want  to  make  the  record 
clear. 

By  Mr.  Hall : 

Q.  In  the  averaging  device  a  clockwork  drives  a  disc. 
There  is  a  second  disc  driven  by  the  first  one.  An  indicator 
is  driven  by  the  second  disc.  We  conld  call  that  indicator 
the  register Yon  have  called  it  the  “coxmter’*. 

479  The  control  knob  of  the  octant  controls  the  amonnt 
that  the  first  disc  drives  the  second  one,  so  that  the 

greater  the  altitnde  of  the  star,  the  more  the  first  disc  ad¬ 
vances  the  second. 
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Can  you  agree  with  that  description  of  the  averaging  de¬ 
vice?  i 

Mr.  Hudson:  If  the  Court  please,  that  is  right  long.j  I 
think  he  ought  to  have  a  chance  to  see  it  and  read  itjto 
himself  before  he  attempts  to  agree  to  anything  of  tl^t 
kind.  I 

Mr.  Hall:  I  will  be  very  glad —  I 

The  Court:  It  would  be  difficult  to  make  a  record  oni  it 
unless  the  paper  you  hold  in  your  hand,  from  which  you 
are  now  reading, — ^I  am  now  addressing  counsel — ^is  going 
to  be  made  an  exhibit. 

It  is  difficult  to  make  a  record  on  it  in  interrogating 
witness. 

Mr.  Hall:  Well,  let^s  mark  this  an  exhibit  and  I  will  ^ee 
if  I  can  get  him  to  read  all  of  this  and  that  will  simplifjf — 
The  Court:  Well,  if  you  do  that  you  are  going  back  ajnd 
duplicating.  How  far  back  now —  j 

Mr.  Hall:  Well,  there  won’t  be  much  duplication.  Itj  is 
just  two  or  three  sentences.  I 

The  Court:  Oh.  VerywelL  i 

(Thereupon  a  sheet  of  typewritten  statements  was  mar]k|ed 
by  the  Deputy  Clerk  as  Plaintiffs’  Exhibit  No.  40  and  jre- 
ceived  in  evidence.)  | 

480  Mr.  Hall:  It  is  marked  Plaintiffs’  Exhibit  No.|40 
and  I  will  give  your  Honor  a  copy  of  it. 

The  Court:  Plaintiffs’ Exhibit  No.  40. 

By  Mr.  Hall : 

Q.  Let’s  go  down  through  these  items  on  here  and  seej  if 
you  can  agree  with  me  on  how  this  sextant  works.  | 
No.  1,  you  have  already  agreed  to  that,  that  there  is  !an 
octant  or  sextant  for  taking  a  continuous  sight.  | 

And  No.  2,  you  have  agreed  that  it  employs  an  automaltic 
averaging  device.  i 

Now,  2a,  there  is  the  description  of  the  averaging  device. 
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A.  “In  the  averaging  device  a  clockwork  drives  a  disc.”  I 
can  agree  to  that.  “There  is  a  second  disc — ” 

The  Court :  Just  a  moment.  You  are — 

The  Witness :  I  am  reading  the  Paragraph  2a. 

The  Court :  Well,  1  is  a  general  statement,  No.  1. 

The  Witness:  Yes.  That  has  been  covered  previously. 

The  Court :  All  right.  You  agree  to  No.  1. 

The  Witness:  The  second  sentence  reads:  “There  is  a 
second  disc  driven  by  the  first  one.”  Not  continuously. 

Mr.  Hudson:  What  was  your  answer? 

The  Witness :  I  say,  not  continuously.  It  is  an  intermit¬ 
tent  drive  only  under  certain  conditions.  “An  indicator  is 
driven  by  the  second  disc.”  That  is  correct 

481  “The  control  knob  of  the  octant  controls  the 
amount  that  the  first  disc  drives  the  second  one,  so 
that  the  greater  the  altitude  of  the  star,  the  more  the  first 
disc  advances  the  second.  *  * 

Yes,  I  can  agree  to  that  except  for  that  modification. 

The  Court:  To  summarize,  you  agree  with  No.  2a  with 
the  exception  that  with  respect  to  the  second  sentence  you 
want  it  understood  that  that  does  not  mean  that  the  second 
disc  is  driven  by  the  first  one  continuously. 

TheWitniess:  That  is  right 

The  Court:  And  that  is  the  only  exception  you  make  to 
No.  2  is  any  way. 

The  Witness:  Yes. 

Is  that  correct? 

The  Court:  Very  well 

By  Mr.  Hall: 

Q.  No.  3,  “The  sextant  is  accurate”.  A.  It  is  supposed 
to  be. 

Q.  No.  4,  “This  is  a  chronometric  continuous  type  of 
averager  and  hence  the  average  value  of  altitude  corres¬ 
ponds  accurately  with  the  mid  time  of  the  two  minute  period 
of  operation.”  A.  Yes. 
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Q.  No.  5,  “The  automatic  averaging  device  is  |)f  a 

482  type  that  enables  the  navigator  to  use  his  entire  ef¬ 
forts  in  mainteuning  coincidence  between  the  bubble 

and  the  celestial  body. A.  Yes.  j 

Q.  No.  6,  “The  averaging  device  is  connected  by  gearjs  to 
the  control  knob.’’  A.  No.  That  is  not  true.  I 

Q.  Well,  don’t  you  show  gears  there  on  your  drawing  just 
under  the  control  drum,  connecting  the  control  drum  (|ver 
to  the  averaging  device?  A.  Oh,  I  am  sorry.  I  misxm^er- 
stood  that.  That  is  correct.  By  the  averaging  device  you 
mean  the  entire  averaging  system.  | 

Yes,  that  is  correct  I  am  sorry.  That  is  correct.  I 
Q.  So,  No.  6,  now  on  reconsideration  you  are  prepare^  to 
agree  with  me  on  that  | 

No.  7,  “That  averaging  device  does  not  interfere  with|  the 
taking  of  a  continuous  sight.”  A.  That  is  correct  | 

Q.  No.  8,  “The  clockwork  runs  for  two  minutes”.  llet’s 
put  the  word  “about”  in  there.  That  would  be  better, 
wouldn’t  it?  A.  It  is  approximately  two  minutes.  i 
Q.  Yes.  Well,  with  that  reservation  No.  8  then  i^  all 
right  I 

483  No.  9,  “The  reading  of  the  averaging  devicp  is 
added  to  the  reading  of  the  sextant  to  get  the  final 

reading  of  the  instrument”  A.  What  do  you  mean  byi  the 
reading  of  the  sextant  in  this  case? 

Q.  Well,  that  would  be  the  base  reading  from  whi<;h — 
vreU,  I  tell  you.  You  explain  that  to  the  Judge.  I  knoTy^  we 
mean  exactly  the  same  thing,  but —  A.  I  just  want  to  be 
sure  of  that  i 

Q.  But  I  know  there  is  no  controversy  over  that,  but  I 
wish  you  would  explain  that  to  his  Honor :  how  you  get  the 
final  reading  of  this  sextant  j 

The  Court:  Well,  it  is  automatic,  isn’t  it?  | 

Mr.  Hall:  Not  quite.  Yes,  the  reading  is  automatic,| but 
what  you  do,  the  averaging  device  does  not  read  the  altitude 
of  the  star.  I 
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For  example,  if  the  star  is  32  degrees  at  an  angle,  this 
averaging  device  doesn’t  read  32.  If  you  have  set  the  sex¬ 
tant  with  a  base  line  of  30,  then  the  averaging  device  reads 
2  degrees  and  then  you  add  the  2  to  the  30. 

And  that  is  what  I  wanted  him  to  bring  out — 

The  Court:  Yes. 

Mr.  Hall :  — because  we  believe  that  is  of  some  value  in 
connection  with  the  suit. 

484  By  Mr.  Hall: 

Q.  So  could  you  explain  to  the  Judge —  A.  Well, 
I  think  if  you  changed  No.  9  to  read,  “The  reading  of  the 
averaging  device  is  added  to  the  base  line  selected  to  get 
the  final  reading”,  that  is  a  correct  statement 

Q.  Yes. 

Mr.  Hudson:  Added  to  what? 

The  Witness :  Add  it  to  the  base  line  reading. 

By  Mr.  Hall: 

Q.  Of  the  sextant?  A.  Of  the  sextant 

^e  Court:  The  two  taken  together — 

The  Witness:  Give  the  average  reading. 

The  Court:  — constitute  the  average  reading. 

By  Mr.  Hall : 

Q.  Now,  Mr.  Houseman,  you  have  demonstrated  very 
good  engineering  qualifications,  and  patent  lawyers  always 
respect  good  engineers. 

So  I  would  like  for  you  to  teU  us  what  value  it  is  in  con¬ 
nection  with  the  design  of  an  instrument  for  the  averaging 
device  to  just  average  that  small  angle  above  the  base  line 
instead  of  averaging  the  whole  angle. 

Now,  for  example,  if  you  were  measuring,  say  35  degrees 
with  this  sextant,  you  would  set  the  instrument  at  a 

485  base  line  of  30,  and  the  averaging  device  would  av¬ 
erage  up  the  remaining  5  degrees  and  indicate  that 

Why  is  that  better  than  having  the  averaging  device  in- 
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dicate  and  average  the  whole  35  degrees?  A.  Because  it 
be  done  more  accurately  that  way.  1 

Q.  And  also  more  exactly.  Isn’t  that  right?  A.  No.  i 
Q.  Well,  let’s  say  that  for  an  averaging  device  with  the 
same  overall  dimensions  it  is  more  accurate?  A.  No.  j 
Q.  But  then  you  want  to  rest  your  answer  that  the  valine 
of  that  feature  is  greater  accuracy?  A.  That  is  right.  | 
Q.  Mr.  Houseman,  on  Page  11  of  the  red  booklet  we  noti<^ 
a  quotation  from  a  statement  of  Mr.  Cerstvik  where  he  said : 

I 

“•  •  •  the  TJ.  S.  Navy  in  collaboration  with  the  U.  S. 
Army,  the  British  Air  Ministry  and  ourselves,  had  evolv^ 
a  design  of  sextant*  •  | 

Now,  will  you  tell  us  what  part  the  U.  S.  Navy  playe<^ 
what  part  the  U.  S.  Army  played,  what  part  the  British 
Air  Ministry  played  and  what  part  you  played?  A.  I  am 
afraid  I  cannot  specify  exactly  what  those  three  groui|s 
did.  We,  however,  during  the  entire  developing  c^f 
486  the  unit  had  representatives  from  the  Navy  and  tlje 
Air  Force  and  the  British,  in  the  person  of  Coih- 
mander  Vielle,  who  were  working  with  us  continuously.  1 
Now,  just  where  they  entered  into  the  development,  il 
cannot  say.  j 

Q.  You  do  not  contend,  do  you,  that  the  clockwork  on  tl^e 
Bendix  sextant  is  identical  with  the  clockwork  on  the  Mar^ 
IX-A  sextant,  do  you?  A.  No,  it  is  not.  | 

Q.  In  fact,  it  was  rather  considerably  redesigned,  wasnft 
it?  A.  Yes.  I 

Q.  And  the  same  is  true  with  the  averaging  mechanisih 
itself.  Isn’t  that  true?  A.  As  to  details, yes.  In  other  wordi, 
the,  say,  the  number  of  teeth  we  might  have  on  a  ratchet 
wheel  might  not  be  the  same.  The  details,  the  basic  princi< 
pies  was  identical 

The  design,  for  instance,  of  the  i)awl  is  different.  Is 
what  you  have  in  mind? 

Q.  I  think  that  is  giving  me  the  idea  that  I  want, 
this  geneva  wheel  that  is  stepped  forward  from  ti 


time  that  yon  have  said  is  on  the  Bendix  sextant,  that  wasn’t 
on  the  Mark  IX-A  sextant,  was  it?  A.  Frankly  I  don’t  know. 
It  has  been  so  long  since  I  have  examined  this  averaging 
device  that  I  really  can’t  answer  that 
487  Q.  Weren’t  you  sent  some  drawings  of  a  high  speed 
gear  for  a  slow  motion  adjustment  to  be  put  on  this 
sextant?  A.  To  my  knowledge,  no. 

Q.  You  don’t  recall?  A.  We  were  told  that  they  were 
sent,  but  I  do  not  recall  seeing  any  drawings  of  this  job.  I 
know  that  there  is  a  letter  in  existence  from  Commander 
Smith  saying  that  they  would  be  sent  but  I  have  never  seen 
them. 

Q.  Do  you  know  what  the  high  speed  gear  for  the  slow 
motion  adjustment  is?  A.  No,  I  do  not. 

Q.  We  don’t  either  and  we  are  trying  to  find  out 
How  do  you  think  we  could  find  out  what  that  is? 

Mr.  Hudson :  I  suggest  you  ask  the  man  who  wrote  the 
letter.  He  is  one  of  your  people  from  England  anyway. 

By  Mr.  Hall : 

Q.  Well,  can  we  say  that  you  don’t  use  the  high  speed 
gear  for  the  slow  motion  adjustment  on  the  Bendix  sextant? 
A.  If  I  don’t  know  what  it  is  I  don’t  know  how  I  could 
answer  that. 

Q.  All  right. 

•  •••••• 

489  ByMr.HaU: 

Q.  Mr.  Houseman,  is  it  correct  to  say  that  in  the  Bendix 
sextant  involved  in  this  suit  only  one  complete  movement 
of  the  control  knob  from  reference  point  to  coincidence  is 
made  after  which  coincidence  is  maintained  continuously? 
A.  Yes. 

•  •••••• 

490  ByMr.HaU: 

Q.  Next  question:  In  the  Bendix  sextant  the  total¬ 
izing  mechanism  is  driven,  we  will  say,  intermittently  at  all 
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times,  that  the  micrometer  head  is  positioned  above  t^e 
reference  point,  isn^t  that  correct  t  A.  The  averaging  mecjh- 
anism?  | 

Q.  The  totalizing  mechanism.  A.  The  totalizing  mech^ 
nism,  yes.  | 

Q.  If  the  micrometer  head  is  being  moved  by  the  na\d- 
gator  back  from  coincidence  toward  the  reference  point, 
the  totalizing  mechanism  is  still  being  stepped  forward, 
isn’t  it?  ! 

I 

Let  me  restate  the  question.  I  will  make  it  easier  for  yojo. 
It  is  just  a  matter  of  getting  the  words  so  that  we  can  agree 
on  them,  I  think.  ■ 

Let’s  assume  that  the  thing  which  you  call  the  contrj)! 
drum  on  Defendant’s  Exhibit  9  has  been  adjusted  by  the 
navigator  so  that  there  is  coincidence  between  the  bubble 
and  the  star  and  let  us  further  assume  that  that  }s 
491  five  degrees  above  the  base  line  or  the  reference  poiiit 
and  let  us  now  assume  that  the  navigator  begins  to 
very  slowly  move  the  control  drum  back  toward  the  refe?- 
ence  point  from  the  point  of  coincidence.  The  clockwork  stiil 
causes  the  register  to  be  stepped  forward?  A.  Yes.  1 

Q.  And  if  the  control  drum  is  set  at  the  reference  point-j- 
well,  now,  let  us  say  it  this  way :  The  only  time  and  the  only 
circumstances  under  which  the  clockwork  does  not  step  thfe 
register  forward  is  that  the  control  drum  is  positioned 
squarely  on  the  reference  point?  A.  By  the  reference  iwini, 
you  mean  the  base  line  ?  ! 

Q.  Yes.  A.  Yes,  sir.  I 

Q.  So  then  no  matter  how  the  control  drum  of  the  Bendi^ 
sextant  is  moved,  just  so  long  as  it  remains  above  the  referj- 
ence  point  the  clockwork  will  step  the  register  forward?  Aj. 
Intermittently?  j 

Q.  Yes.  A.  Yes,  sir.  j 

Q.  Is  it  your  understanding  that  Mr.  Harold  A.  Gray  who 
testified  here  in  the  courtroom,  is  regarded  as  one  of  th^ 
pioneers  in  aircraft  celestial  navigation?  A.  Yes,  sir,  he  isl 
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Q.  This  sextant  type  3005,  I  believe  a  picture  of 

492  that  is  Defendant’s  Exhibit  6,  am  I  correct  on  that? 

Is  your  affidavit,  I  believe  you  mentioned  that  that 

continued  in  production  up  until  the  time  that  it  was  re¬ 
placed  by  the  Type  3014  sextant,  which  would  be  some  time 
in  1943.  Do  you  think  that  is  correct?  A.  Well,  shall  I  say 
that  there  were  no  other  sextants  produced  between  the 
time  when  this  one  was  produced? 

The  Court:  When  you  say  “this  one,”  you  identify  it  as 
the  one  on  Exhibit  6? 

The  Witness:  Yes.  That  from  the  time  that  the  sextant, 
Exhibit  6  was  produced  there  were  no  others  produced  until 
the  sextant.  Plaintiff’s  Exhibit  16,  was  produced. 

By  Mr.  Hall: 

Q.  I  would  like  for  you  to  look  at  the  affidavit  filed  by  you 
in  the  case  to  refresh  your  recollection.  I  have  drawn  a 
pencil  maik  around  one  sentence.  I  am  not  asking  you  to 
read  the  sentence  but  merely  to  look  at  it  to  refresh  your 
recollection.  Now  that  your  recollection  has  been  refreshed 
by  what  you  have  said  before,  can  you  now  more  accurately 
give  us  a  more  correct  statement  of  the  date  when  the  Tyx)e 
3005  was  discontinued?  A.  No,  I  can  not 

Mr.  Hudson :  To  what  part  of  the  affidavit  did  you  refer, 
Mr.  Hall? 

Mr.  Hall:  Page  2,  the  last  sentence  of  the  first  fuU  para¬ 
graph. 

493  By  Mr.  Hall: 

Q.  Mr.  Houseman,  Bendix  did  not  mark  any  of  the 
Plaintiff’s  patent  numbers  on  this  sextant  shown  in  De¬ 
fendant’s  'Exhibit  6,  did  they?  Let  us  say  they  did  not  mark 
any  of  the  patent  numbers  that  are  in  suit  on  that  sextant, 
did  they?  ^  A.  I  really  do  not  know.  I  do  not  recall 

Mr.  Hall:  You  have  one  sextant  here,  don’t  you?  Per¬ 
haps  you  will  just  agree  with  me  that  they  did  not 
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Mr.  Hndson ;  I  will  have  to  look,  Mr.  Hall,  I  do  not  kn(^w 
for  sure.  Tliis  one  does  not  even  have  a  nameplate  on  tt, 
Mr.  Hall,  so  I  cannot  answer  that  question.  I 

The  Court:  The  question  is  whether  Defendant’s  sextaht 
identified  by  exhibit  16  to  which  the  witness  has  testifi^ 
during  his  presence  on  the  stand,  contained  a  patent  cre4it 
mark.  { 

Mr.  Hall:  Yes,  it  was  marked  with  Plaintiff’s  patent 
numbers  and  he  says  he  did  not  know,  as  I  remember  lit 
The  Court :  And  counsel  for  the  Defendant  indicates  thete 
was  no  patent  indication  of  any  sort  on  it,  is  that  correct  T 
Mr.  Hall:  Yes,  that  is  what  he  said.  ! 

The  Court:  Very  wefl.  j 

By  Mr.  Hall:  j 

Q.  Mr.  Houseman,  I  wonder,  on  page  238  of  the  tr^- 
script,  when  Mr.  Gray  spoke  of  the  Bendix  sextant,  jlie 
494  said,  “It  was  the  best  octant  available  for  mahy 
years.”  Do  you  agree  with  thatt  A.  Yes,  I  do.  ! 
Mr.  Hudson:  Octant  is  that!  | 

Mr.  Hall:  That  is  the  Bendix  octant  in  suit f  j 

The  Court :  You  were  quoting  what  witness  now?  | 

Mr. Hall:  Mr. Gray.  j 

The  Witness :  May  I  add  something?  I 

By  Mr.  Hall:  j 

I 

Q.  Yes.  A.  You  say  that  is  the  one  in  suit  This  is  the  ojie 
in  suit,  is  it  not?  That  was  not  in  existence  at  that  tinde. 
The  one  he  referred  to.  ! 

Mr.  Hudson:  You  had  better  show  him  the  record,  htr. 
Han,  and  maybe  he  can  answer.  I 

The  Court:  When  you  say  “This  it  not  in  suit,”  aid 
“This  is  the  one  in  suit,”  and  you  point  to  something,  that 
does  not  enlighten  the  record  in  any  way.  j 

It  is  difficult  to  keep  the  record  straight  when  referei^Ce 
is  made  to  an  instrument  or  object  without  identifying 
So  you  may  supplement  when  you  say  ^‘this,”  you  mhy 


indicate  what  yon  were  pointing  to.  Did  yon  have  an  ex¬ 
hibit  nnmber  on  the  instmments  yon  pointed  to  there? 

The  Witness :  I  wonld  prefer  to  wait  and  have  him 

495  repeat  it,  if  he  wilL 

The  Conrt:  What  page  of  the  transcript  are  yon 

on  now? 

Mr.  HaU:  Page  238.  Mr.  Hall  asked  Mr.  Gray  ‘‘How 
long  have  yon  been  acqnainted  with  the  Bendix  sextant  in¬ 
volved  in  this  snit? 

“Answer:  I  believe  it  was  in  ’47,  late  in  ’47  that  I  saw 
the  first  Bendix  octant  of  this  type. 

“And  to  what  extent  do  yon  have  knowledge  of  their  nse 
on  airlines? 

“Well,  we  nsed  them  extensively.  The  best  octant  avail¬ 
able  for  many  years.  ” 

The  Witness:  Mr.  Gray  evidently  was  referring  to  the 
sextant.  Plaintiff’s  Exhibit  15. 

By  Mr.  Hall: 

Q.  Yes.  Do  yon  agree  with  him  that  that  was  the  best 
octant  available  for  many  years?  A.  I  think  it  was. 

Q.  Is  this  a  true  statement  of  the  operation  of  the  Bendix 
sextant  in  snit?  “In  the  chronometric  continuous  type  of 
averager,  values  are  taken  automatically  at  equal  intervals 
of  time  and,  hence,  the  average  value  of  altitude  corresponds 
accurately  with  the  midtime  of  the  two-minute  period  of 
observation.”  A.  Yes. 

.  Q.  Now,  I  would  like  to  ask  you  whether  you  agree 

496  or  disagree  with  Mr.  Gray  with  regard  to  another 
point  that  he  made.  When  he  was  speaking  of  the 

amount  that  skilled  navigator  moves  the  control  drum  on 
the  octant,  he  said  this : 

“In  smooth  air  there  would  be  very  little  movement.  In 
rough  air,  it  might  vary  a  little  bit”  Do  you  agree  with 
that?  A,  It  depends  entirely  upon  what  he  means  by  “very 
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little  bit.”  Actual  tests  have  indicated  it  might  be  as  mn^h 
as  a  degree.  Now,  if  that  is  a  very  little  bit,  I  would  agr^e 
with  it.  1 


Clyde  W.  Smith  I 

was  called  as  a  witness  for  and  on  behalf  of  the  Unit^ 
States,  and  being  then  and  there  duly  sworn  by  the  Depu^ 
Clerk,  assumed  the  witness  stand  and  testified  as  follow^: 

I 

Direct  hlxamination 

By  Mr.  Hudson: 

Q.  Will  you  please  state  your  name,  age  and  residence. 
A.  My  name  is  Clyde  W.  Smith.  I  am  55  years  old.  I  reside 
at  3313  P  Street,  Northwest,  in  Washington,  D.  C.  j 
Q.  What  is  your  present  occupation?  A.  I  am  a  retir^ 
Bear  Admiral  in  the  United  States  Navy  and  ais- 
497  sistant  to  the  president  of  the  Kolsman  Instrumejat 
Company.  | 

Q.  How  long  were  you  on  active  duty  in  the  Nav^, 
Admiral?  A.  About 31  years.  | 

Q.  Beginning  when?  A.  1916  to  1947.  j 

Q.  Would  you  please  review  briefly  the  duties  to  whi<^h 
you  were  assigned  during  that  period  which  might  qualify 
you  to  testify  particularly  with  regard  to  this  averaging 
sextant  problem  that  is  involved  in  this  suit.  A.  Well,}  I 
had  the  usual  Naval  Academy  training  where  we,  of  cour^, 
had  navi^tion  and  seamanship  and  at  the  Naval  Acade]:]|iy 
or  on  cruises  and  then  I  have  navigated  a  battleship  as 
sistant  navigator  and  watch  officer,  also  destroyers  aud 
cruisers.  | 

I  had  aircraft  navigational  training  in  1922  and  19^. 
I  became  a  naval  aviator  in  1923.  I  used  sextants  in  aircrajft 
from  1923  through  1946.  I  was  in  charge  of  aircraft  instrh- 
ments  and  aircraft  navigation  in  the  Bureau  of  Aeronautic 
from  1923  to  1935  and  1936  to  1944  and  1945  to  1947. 
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Q.  What  were  the  duties  of  the  engmeering  section  of  the 
Bureau  of  Aeronautics  to  which  you  were  assigned  that  you 
have  just  mentioned?  A,  We  actually  had  more  than  engi¬ 
neering  duties.  We  had  complete  cognizance  of  our  equip¬ 
ment 

498  We  were  in  charge  of  the  research,  the  develop¬ 
ment,  the  procurement,  the  handbooks,  the  distribu¬ 
tion,  the  maintenance  and,  ultimately,  the  disposal  of  them 
as  obsolescent  or  obsolete  equipment 

Q.  What  did  yon  have  to  do,  if  anything,  with  the  testing 
cf  new  types  of  instruments?  A.  I  did  a  great  deal  of  that 
from  1932  to  1935  as  the  Naval  Aviator  in  the  hydrographic 
oflSce  with  the  only  people  available  to  flight  test  equipment 
at  that  time.  We  actually,  of  course,  in  the  case  of  a  sextant, 
would  go  out  in  the  park  here  at  night  and  take  observations 
but  we  also  did  a  great  deal  of  flying  with  it. 

Along  about  1937  when  I  was  still  working  with  aircraft 
instruments  but  not  in  the  Bureau,  we  succeeded  in  having 
organized  at  the  Naval  Aircraft  Factory  in  Philadelphia 
a  section  for  the  purpose  of  development  and  flight  testing 
of  our  equipment.  It  was  called  the  Instrument  Section  and 
is  now  known  as  the  Aircraft  Instrument  Laboratory. 

I  might  add  that,  as  those  people  came  into  the  picture, 
the  Naval  Aviator  at  the  hydrographic  office  and  I,  while 
we  still  did  flight  testing  in  planes  here  at  the  Naval  Air 
Station  at  Anacostia,  the  real  work,  whether  records  were 
taken  or  equipment  was  photographed  in  flight,  was  done 
primarily  up  at  the  Instrument  Section  where  we  had  as¬ 
signed  several  planes  for  that  purpose  and  we  only 

499  had  one  plane  in  Washington  for  that  purpose. 

Q.  In  connection  with  your  duty  at  the  Bureau  of 
Aeronautics  in  1940  and  1941,  did  you  have  anything  to  do 
with  the  Joint  Aircraft  Committee  ?  A.  Yes,  I  was  a  member 
and  Chairman  of  the  Instrument  and  Navigational  Subcom¬ 
mittee,  which  is  essentially  the  title.  I  was  also  a  member 
of  the  similar  organzation  in  the  War  Production  Board. 
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Q.  Would  you  please  explain  briefly  what  this  Joint  Ai|r- 
craft  Conunitte  was  and  what  its  functions  were?  A.  It  w^ 
a  committee  of  the  Army  Air  Corps,  the  United  States  Navjjr, 
the  British,  or  rather  I  guess,  the  United  Kingdom.  1 1 
imagine  the  Free  French  were  with  it,  also,  althou^  t^e 
Free  French  did  not  serve  with  our  particular  committ^. 
Perhaps  other  allies  were  in  it,  also.  | 

Q.  And  what  were  the  purposes  and  functions  of  this  com¬ 
mittee?  A  Well,  the  Joint  Aircraft  Committee  decided  whiat 
should  be  built  and  decided  to  whom  it  should  be  deliver^ 
after  it  was  built. 

Q.  With  reference  to  what  kind  of  equipment?  A  On  jjill 
aircraft  equipment,  planes,  engines,  propellers,  instrument, 
parachutes,  navigation  equipment,  gasoline  lubricating 

everything,  fields,  anything  that  concerned  aviatic(n. 
500  Did  the  problem  of  sextants  come  before  this  com¬ 
mittee,  to  your  knowledge?  A  Yes.  I 

Q.  Will  you  please  state  what  came  before  the  committee 
and  what  was  done  by  the  committee  in  connection  wibi 
sextants?  A  Well,  sextants,  as  with  all  other  forms  ^f 
equipment,  we  were  trying  to  improve  the  sextants  and  [to 
produce  and  distribute  them  and  so  our  committee  wodld 
either  hold  a  session  at  Washington  or  Wri^t  Field,  and 
decide  how  many  sextants  should  be  procured  by  which 
service  and  we  would  hold  meetings  at  the  sextant  manuf^ 
turing  plants  to  decide  what  changes  should  be  made  in  t^e 
sextants,  or  to  ship  them,  where  to  ship  these  sextants  af^r 
they  were  built,  or  we  would  hold  meetings  of  the  airfraiie 
manufacturers  to  decide  what  equipment  went  into  tliat 
plane.  I 

Q.  Did  the  question  of  averaging  sextants  come  befc^re 
the  committee  for  consideration  and  if  so,  what  was  done  I  in 
that  connection?  A  Well,  it  had  been  obvious  for  ma^y 
years  that  in  aviation  single-shot  sights  were  not  suflici^nt 
in  any  other  except  ideal  conditions  so  we  were  always  lock¬ 
ing  for  some  means  of  taking  a  great  many  sights  and  (Ob¬ 
taining  a  true  observation,  a  correct  observation  by,  in  so^e 


way,  integrating  or  averaging  or  taking  a  median.  That 
was  one  of  the  problems  with  sextants. 

501  Another,  of  course,  would  be,  illumination.  There 
were  a  great  many  problems  with  everything  but  the 

averaging  device  and  the  question  of  getting  the  proper  time 
for  the  correct  sight  and,  of  course,  getting  the  correct 
azimuth  of  the  celestial  body  you  were  observing,  those 
things  were  before  us  always.  We  were  always  developing 
various  ways  of  integrating  or  averaging  and  we  went  into 
production  on,  I  guess  I  would  call  it,  we  went  into  produc¬ 
tion  on  an  integrating  sextant  around  1938  or  1939.  That 
is  what  I  <jall  an  integratng  sextant. 

Q.  I  did  not  quite  understand  you.  Did  you  say  you  went 
into  production?  A  Yes.  In  other  words,  to  make  the  chart 
sextant,  the  Navy  Mark  IV,  I  imagine,  the  one  with  the 
cylinders  and  cones  on  it  I  call  that  an  integrating  sextant 

Q.  By  that  you  have  reference  to  the  Pioneer  sextant 
which  is  shown  in  the  photograph  marked  Defendant’s  Ex¬ 
hibit  6  in  this  case.  I  will  hand  you  this  copy.  A.  Yes,  this 
is  very  close  to  being  our  first  one  hut  it  was  this  principle, 
anyway.  Maybe  we  had  a  cone  from  Bendix  ahead  of  this 
one.  I  am  not  certain  which  came  first 

The  Court;  Cone? 

The  Witness :  Yes,  sir,  sort  of  a  paper  cup  turned  upside 
down. 

502  By  Mr.  Hudson : 

Q.  You  are  referring  to  the  shape  of  the  chart 
which  was  used?  A.  Shape  of  the  chart,  yes. 

Q.  Was  that  type  of  sextant  which  you  have  just  de¬ 
scribed  adapted  for  the  types  of  planes  that  were  being 
manufactured  in  1940  and  1941?  A.  For  the  types  being 
manufactured  in  1940  and  probably  1941,  yes,  but  not  for 
the  types  that  were  on  order  at  that  time  where  we  were 
putting  in  the  astrodome. 

Q.  Why  would  it  not  have  been  adapted  for  the  astro¬ 
dome?  A.  Why,  the  astrodome  is  a  plastic  hemisphere  and 


it  never  did  come  ont  completely  perfect,  so,  in  lookijng 
throngh  this  astrodome,  there  was  an  error  of  several  ma¬ 
ntes  of  arc  unless  yon  get  into  the  exact  center  of  that  doijae. 

Yon  had  to  get  line-of-sight  from  yonr  sextant  at  the  exact 
center  of  that  sphere,  really.  In  other  words,  it  had  to  I  be 
at  the  bottom  of  the  hemisphere  in  the  exact  center.  Ajnd 
with  that  Bendix  sextant,  I  call  it  the  Mark  IV,  maybe  i^  is 
the  30015,  the  one  with  the  chart —  j 

Q.  That  is  the  correct  title  of  it.  A.  Yon  conld  not  h^ng 
that  in  the  dome  so  that  it  conld  be  nsed.  There  wasji’t 
physically  enongh  room  for  yonr  head  at  the  time  that  yjon 
got  the  line-of-sight  in  the  center,  there  wasn't  enonght  ro^m 
for  yonr  head  left.  I 

503  Q.  Was  the  snitablity  of  the  dome  a  qnestion  which 
came  before  the  Joint  Aircraft  Committee?  A.  Yes, 

.  I  ^ 

sir.  ! 

Q.  What  did  yon  decide  with  regard  to  that?  A.  We  (de¬ 
cided  that  it  was  necessary  in  all  aircraft  to  employ  celestial 
navigation.  [ 

Q.  Then  did  the  qnestion  of  a  new  type  of  sextant  to  |be 
nsed  in  that  dome  come  before  the  committee?  A.  That!  is 
right.  Once  having  pnt  the  astrodomes  into  the  planes.  We 
then  had  to  get  the  sex^ts  to  be  of  a  type  that  were  nsnable 
in  the  domes.  | 

Q.  What  was  the  membership  of  the  snbcommittee  on 
which  yon,  yonrself,  were  chairman  yon  stated?  A.  Y^. 
There  were  three  of  ns  with  alternates,  myself  for  the  Naty, 
Messrs.  Thnrlow  for  the  Army  Air  Corps,  and  Wing  Com¬ 
mander  Ragg  for  the  United  Kingdom.  I  believe  that  ihe 
became  a  gronp  captain  abont  the  time  that  he  left  ihe 
committee.  He  may  have  been  a  gronp  captain  part  of  ^e 
time.  I 

Q.  What  new  types  of  sextants  did  that  snbcommit^ 
consider  with  respect  to  nse  in  the  astrodome?  A.  Well,  ^e 
had  available  at  that  time  the  Bendix  Mark  IV,  Banscl:!^  & 
Lomb  was  tooled  for  a  sextant  that  wonld  have  gone  ihto 
the  dome.  I  do  not  know  that  they  were  making  it  Bendix 


was  developmg  with  the  committee  what  became  oar 

504  Mark  V  and  I  believe  is  Bendix*  3014  or  15. 

Q.  3014.  A.  3014.  We  had  the  British  Mark  IX. 
There  may  have  been  a  Fairchild  that  early.  I  am  not  cer¬ 
tain. 

Q.  And  what  was  the  decision  of  the  subcommittee  with 
regard  to  sextants  for  use  in  astrodomes  f  A.  To  standardize 
on  the  Bendix  3014  with  the  averager  from  the  British  Mark 
IX-A. 

Q.  Where  did  you  first  see  the  British  Mark  IX-A  sex¬ 
tant?  A.  I  am  confident  now  that  I  first  saw  it  at  the  British 
Ministry  of  Supply  here  on  Massachusetts  Avenue  or  in  my 
o&ce,  although  in  my  affidavit  I  thought  I  saw  it  first  in 
Canada,  but  I  now  believe  that  I  took  it  up  there  rather 
than  seeing  it  up  there. 

Q.  I  think,  when  you  said  British  Ministry  of  Supply  on 
Massachusetts  Avenue,  you  must  have  meant  British  Air 
Commission,  because  the  address  is  there.  A.  Yes. 

The  Court:  You  are  speaking  of  the  British  Mark  IX? 

Mr.  Hudson:  IX-A. 

The  Witness :  I  referred  to  both  the  British  Mark  IX  and 
IX-A,  sir. 

The  Court :  I  am  speaking  of  your  testimony  with  respect 
to  the  type  of  mechanism  that  you  testified  the  com- 

505  mittee  decided  to  standardize. 

The  Witness :  Yes,  sir,  it  was  the  averager  from 
the  British  Mark  IX-A. 

The  Court:  IX-A? 

The  Witness:  Yes,  sir.  The  British  Mark  IX  had  an 
averager  on  it  that  averaged  six  sights.  And  it  was  not 
any  good  but  the  IX-A,  that  had  a  good  averager  and  that 
is  ^e  one  we  adopted. 

Q.  (By  Mr.  Hudson)  Can  you  fix  the  approximate  date 
when  you  first  saw  this  British  IX-A  sextant?  A.  It  was  in 
July  of  194L 

Q.  Had  you  been  advised  of  the  British  IX-A  sextant  be- 
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I 

fore  that  tiinet  A.  That  is  true.  Whether  I  heard  of  it-^I 
probably  knew  in  1940  that  the  KAE  were  working  on  ^t. 

•  •  •  •  •  •  I  • 

I 

508  Q.  I  hand  you  herewith  a  copy  of  a  certificate  frbm 
the  Department  of  the  Army.  Attached  to  and  cbv- 

ered  by  the  certificate  are  minutes  dated  July  18  and  i9, 
1941  on  the  subject  of  standardization  of  navigation  instiju- 
ments  and  methods  and  also  minutes  dated  August  19, 
on  the  same  subject. 

Please  examine  that  certificate  and  tell  me  if  the  signatiire 
which  appears  at  the  end  of  each  set  of  those  minutes  |  is 
your  signature.  j 

The  Court:  The  Court  may  interrupt  to  inquire  is  jit 
counsePs  intention  to  offer  that  in  evidence?  | 

Mr.  Hudson :  Yes,  sir.  i 

The  Court :  The  Court  suggests  it  be  marked  for  identi¬ 
fication  at  this  time.  i 

Mr.  Hudson :  May  we  mark  this  for  identification  as  lie- 
f endant ’s  Exhibit  10.  | 

(Thereupon  a  document  identified  as  a  Certificate  of  the 
Army  with  attached  minutes  was  marked  by  the  Depfity 
Clerk  as  Defendant’s  Exhibit  No.  10  for  identifi<^ 

509  tion.) 

Mr.  Hall:  Do  you  have  a  copy  for  us? 

The  Court :  And  will  you  state  how  many  pages  are  c<|>n- 
tained  in  the  exhibit? 

Mr.  Hudson:  Attached  to  the  certification  on  the  front 

I 

there  are  14  sheets,  if  the  Court  pleats. 

The  Court :  Does  counsel  have  an  extra  copy  of  that  for 
the  Court?  i 

Mr.  Hudson:  I  have  one  here,  another  one.  | 

By  Mr.  Hudson:  | 

Q.  The  question  was  whether  you  find  your  signatures!  at 
the  end  of  those  two  sets  of  minutes?  A  I  do.  i 
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Q.  Do  yon  recognize  the  other  signatnres  that  appear  on 
those  pages  t  A.  I  do. 

Q.  And  whose  are  they,  please?  A.  T.  L.  Thnrlow  for  the 
Air  Corps  and  R.  L.  Ragg  for  the  British  Air  Commission, 
United  Bangdona. 

Q.  And  do  yon  recall  those  two  sets  of  minntes?  A.  I  do. 

Q.  And  what  were  they,  minntes  of  what,  please?  A. 
These  were  a  report  of  decisions  that  we  had  made  abont 
navigational  eqnipment  and  methods. 

Q.  Do  yon  find  anything  in  it — ^jnst  take  nndemeath  that, 
the  nndemeath  sheet  as  the  first  one  of  Jnly,  and  see  if  yon 
find  anything  in  there  with  regard  to  a  decision  of 
510  the  committee  on  the  astrodome  and  the  sextant.  A. 

Paragraph  6  is  entitled,  ‘‘Navigation  Development- 
Dome.”  That  wording  was  later  changed  to  astrodome,  and 
paragraph  7  refers  to  sextants. 

Q.  Wonld  yon  please  read  Paragraph  6.  A.  Paragraph  6, 
“Navigation  Dome.”  In  order  to  nse  the  above  eqnipment, 
it  is  considered  essential  and  mandatory  that  all  airplanes 
in  which  celestial  navigation  is  practicable  or  contem¬ 
plated — ” 

The  Conrt :  It  is  “  practiced,  ”  is  it  not  ? 

The  Witness:  “Practicable.” 

The  Conrt:  Are  yon  reading  the  first  paragraph  of  No.  6 
nnder  “Navigation  Dome?” 

The  Conrt:  Jnst  a  moment 

Mr.  Hndson:  On  the  bottom  of  there.  There  is  another 
paragraph  6  later  down. 

The  Conrt:  Yon  had  better  identify  it  then  by  page,  be- 
canse  there  is  a  6  that  starts  off  that  same  way  on  page  3 
of  the  exhibit 

Mr.  Hndson :  There  is  another  set  of  minntes. 

By  Mr.  Hndson : 

Q.  Yon  are  referring  to—  A.  I  am  referring  to  the  meet¬ 
ing  held  on  Jnly  18,  1941  to  Paragraph  6  which  is  on  the 
third  page. 
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511  “Navigation  Dome.’'  | 

The  Court :  Just  a  moment.  Is  that  a  numbered  page  t 
The  Witness:  No,  sir,  not  in  my  copy  here.  i 

The  Court:  Very  well  You  have  identified  it  You  iJaay 
proceed.  I 

The  Witness:  Paragraph  6,  “Navigation  Dome.”  ‘j‘In 

order  to  use  the  above  equipment,  it  is  considered  essenltial 
and  mandatory  that  all  airplanes  in  which  celestial  naviga¬ 
tion  is  practicable  or  contemplated,  be  equipped  witjbi  a 
celestial  navigation  dome.  ’  ’  I 

Ihunediately  following  is  paragraph  1,  Sextants.  | 

I 

“It  was  agreed  to  provide  the  most  suitable  type  of  sex¬ 
tant  for  dome  observations.  These  instruments  shall  b^  of 
the  horizontal  line-of-si^t  type  with  the  index  meniber 
above  sudi  line-of-sight.  The  Army,  Navy  and  British 
agreed  that  a  chronometric  averaging  device  which  clojsely 
approaches  an  integrating  device  is  essential  for  all  ^x- 
tants.”  I 

Q.  What  types  of  devices  did  that  committee  hav^  in 
mind  at  that  time  which  would  fit  that  description  of  |  the 
averaging  device!  A.  The  British  Mark  IX-A.  I 

Q.  Now,  please  look  at  the  cover  sheet  of  that  meeting 
of  July  18  and  you  will  notice  at  the  top  the  indiica- 

512  tion  243.  i 

Please  state  what  is  the  significance  of  that  in^ca- 
tion?  A.  For  record  purposes  all  of  the  tasks  assigned  by 
the  Joint  Aircraft  Committee  were  given  case  numbers  so 
that  this  is  Case  No.  243  of  the  Joint  Aircraft  Committee. 

Q.  Was  there  further  consideration  in  the  minutes  o^  the 
next  meeting  of  August  18  with  regard  to  these  same  two 
subjects,  the  astrodome  and  the  sextant?  i 

Mr.  Hall:  What  page  number?  I 

The  Witness:  I  am  hunting  for  it  | 

The  Witness:  Yes,  these  pages  are  not  numbered]  but 

I 
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on  page  3,  oh,  yes,  the  first  page  is  not  nnmbered  bnt  the 
second  and  third  pages  are  nnmbered. 

On  page  3  of  Angnst  18,  1941,  paragraph  6;  “Naviga¬ 
tion  Dome.  ’  *  Do  you  wish  me  to  read  that  T 

By  Mr.  Hudson: 

Q.  Would  you  please  read  that  paragraph?  A.  Para¬ 
graph  6 — ^Navigation  Dome :  “It  is  considered  by  the  com¬ 
mittee  essential  and  mandatory  that  all  aircraft  in  which 
celestial  navigation  is  practiced,  be  equipped  with  celestial 
navigation  domes.  This  item  of  equipment  was  considered 
necessary  in  case  No.  61.  Commander’s  station  in  bom¬ 
bardment  aircraft.  The  following  conclusions  were  ap¬ 
proved  by  the  Joint  Aircraft  Committee  January  14, 1941.  ” 

Mr.  Hudson :  I  think  it  is  not  necessary  to  read  any  more. 

Shift  to  the  reference  to  the  sextant,  if  you  find  one 

513  there. 

The  Witness:  All  right  Paragraph  No.  7.  “Sex¬ 
tants.” 

“As  sextants  are  now  in  the  process  of  development, 
it  is  agreed  that  standardization  of  this  item  be  deferred 
until  the  next  meeting  of  this  committee.  It  was  agreed 
to  standardize  on  the  word  ‘sextant’  in  view  of  ‘octant’  ” 

«•••••• 

514  Mr.  Hudson :  I  hand  you  here  a  certificate  of  the 
General  Services  Administration,  National  Archives  and 
Becords  Service,  covering  the  minutes  of  the  Joint  Air¬ 
craft  Committee  for  September  22,  1941,  which  I  will  ask 
the  clerk  to  mark  for  identification  Defendant’s  Exhibit  11. 

(Thereupon  a  document  identified  as  a  certificate  of  the 
Ceneral  Services  Administration,  covering  minutes  of 
September  22,  1941,  were  marked  Defendant’s  Exhibit  11 
for  identification.) 
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By  Mr.  Hudson:  j 

Q.  Please  examine  those  minutes  and  see  if  yon  fbad  in 
them  any  approval  by  the  main  committee  of  the  minntejs 
of  August  18  of  your  subcommittee.  | 

•  •  •  •  •  •  •  ^ 

315  Temporarily,  1  withdraw  that  question  and  ask 

the  witness  if  he  were  present  at  this  meeting.  | 

The  Witness :  I  was.  ! 

j 

By  Mr.  Hudson:  | 

Q.  How  do  you  determine  that!  A.  Because  1  remembe!r 
it  and  because  this  piece  of  paper  says  I  was.  ! 

Q.  Now,  please  refer  back  to  item  16  on  page  4  and  statb 
whether  or  not  there  is  on  that  page  approval  of  the  minutejs 
of  the  subcommittee  to  which  you  previously  referred?  A. 
There  is.  It  says  “Paragraph  16.  Case  No.  243,  Standardi¬ 
zation  of  Navigation  Instruments  and  methods  attache^ 
was  presented  and  approved.  ’  *  j 

Q.  Whose  signatures  appear  on  those  minutest  A.  Geiji- 
er^  Arnold,  for  the  Air  Corps,  Mr.  C.  R.  Ferris,  the  Britisji 
Air  Commission  Member,  Captain  Ralph  E.  Davidson,  ^ 
the  Navy  Member.  Mr.  T.  P.  White  was  the  Office  of 
ductive  Management,  Member.  | 

•  •••••!• 

517  Your  Honor,  we  object  to  these  documents  on  the 
ground  that  they  are  seething  with  hearsay. 

•  •••••  j« 

526  The  Court:  Now  the  question  of  irrelevancy  anid 
immateriality,  it  would  seem  to  the  Court,  is  a  que^ 

tion  that  will,  of  course,  be  presented  and  in  fact,  it  has  nojv 
been  presented  but  it  will  eventually  be  presented  to  ti)e 
Court  as  one  of  the  elements  entering  into  the  a<)- 

527  judication  of  the  relative  rights  of  the  parties.  This 
case  is  being  tried  without  a  jury.  It  is  assumed  tha^, 

however,  this  case  may  be  decided  in  this  court,  that  sjn 
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appeal  will  or  may  be  taken  to  the  Circuit  Court  of  Appeals. 
The  Court — am  not  going  to  say  how  I  am  affected  or  im¬ 
pressed  by  the  argument  or  statement  of  counsel  for  the 
Plaintiff.  That  is  not  my  province  at  this  time,  but  the 
Court  is  not  at  this  posture  of  the  record  so  much  interested 
in  the  weight  of  the  evidence  or  the  probative  effect  of  the 
evidence,  of  course,  as  it  is  the  specific  question  as  to 
whether  or  not  the  objection  to  the  introduction  of  the 
evidence  is  valid. 

Now,  the  objection  is  made,  and  it  will  be  considered  by 
the  Court  ior  all  purposes  including  the  objection  that  it 
calls  for  hearsay  testimony,  or  that  the  exhibits  constitute 
hearsay  testimony,  or  include  hearsay  testimony,  plus  the 
objections  that  the  testimony  is  immaterial 

The  question  of  the  effect  of  this  evidence,  that  is  to  say 
of  the  positions  taken  by  the  signatories  to  these  minutes 
upon  the  liability  of  the  defendants  is  a  question  that  the 
Court  does  not  feel  it  should  determine  finally  or  make  a 
determination  or  representation  of  the  Court’s  final  views 
or  conclusions  at  this  time. 

The  Court  feels  that  especially  in  view  of  the  fact 
528  that  there  is  no  jury  and  that  the  Court  will  be  con¬ 
fronted  with  the  question  of  sifting  out  the  relevant 
and  irrelevant,  material  and  immaterial  portions  of  the 
record,  the  Court’s  inclination  is  to  admit  the  exhibits  with 
the  explanation  and  with  the  understanding  that  the  Court 
does  not  commit  itself  by  that  admission  to  a  position  in 
which  it  agrees  with  the  theory  of  the  Defendant  in  in¬ 
troducing  the  exhibits,  but  the  Court  feels  that  for  the 
purpose  of  creating  or  building  a  record  which  will  permit 
both  sides  to  present  their  theory,  the  Court  should  admit 
the  exhibits  subject  to  the  qualifications  whidi  the  Court 
has  indicated  which  include  the  qualifications  that  if  they 
are  admitted  and  the  Court  should  finally  consider  them  in 
its  determination,  which  the  Court  is  not  passing  upon,  and 
the  Circuit  Court  of  Appeals  in  the  event  of  an  appeal 
should  hold — or  if  the  Court  does  not,  to  put  it  the  other 


way,  consider  it  and  the  Circnit  Conrt  of  Appeals  shon^ 
take  the  position  that  the  Conrt  conld  have  considered  them, 
the  Circuit  Conrt  of  Appeals  will  have  before  it  the  ejs- 
Mbits  wMch  the  Conrt  has  refused  to  consider  and  wip, 
thus  be  able  to  make  its  determination  upon  that  basis.  | 
With  the  explanation  and  specifically  without  any  coi)i- 
mitment  by  the  Court  as  to  the  materiality  or  relevancy  ^r 
wei^t  of  the  exhibits  or  the  wei^t  to  be  attadbed  to  die 
material  in  the  exMbits,  the  Court  wOl  receive  the  exhibilts 
in  evidence.  1 

529  Before  doing  so,  if  counsel  wishes  to  make  afiy 
further  comments  with  respect  to  his  attitude  on  t^e 
Court's  suggestion  as  to  its  course  of  procedure  in  pasp- 
ing  upon  this  or  results  in  passing  upon  this,  the  Coujrt 
would  be  glad  to  hear  further  comments.  | 

•  •  •  •  •  •  I  • 


But  so  far  as  the  documents  are  concerned,  we  have  o]t>> 
jected  on  the  ground  of  hearsay  and  we  are  perfectly  wip¬ 
ing  that  your  Honor  mig^t,  when  you  read  the  documenl^s, 
eventually  exclude  in  your  own  mind  what  is  included  in 
them,  that  does  constitute  hearsay.  I 

The  Court:  Defendant’s  ExMbits  10  and  11  will  be  rie- 
ceived  subject  to  the  views  and  statements,  the  views  ex¬ 
pressed  by  the  Court  in  its  statement  just  made.  j 

Counsel  may  proceed.  j 

(Thereupon,  the  documents  heretofore  maiked  Defend¬ 
ant’s  exMbits  10  and  11  for  identification  are  received  in 
evidence.)  | 

I 

Mr.  Hudson :  I  think  it  would  be  appropriate  at  this  tin^e, 
if  the  Conrt  please,  since  tMs  matter  is  fresMy  before  yoijir 
Honor,  to  take  these  additional  exMbits  wMdi  I  h^d 
530  intended  to  come  to  in  a  moment  First,  a  certificate 
of  the  National  ArcMves  and  records  Services,  dat^d 
May  18, 1955,  covering  a  single  sheet  wMch  is  a  letter  frojm 
the  British  Air  Commission  of  July  31, 1941  to  the  Navy  D^ 
partment  We  offer  that  as  Defendant  ExMMt  12.  j 


240 


The  Court :  Have  yon  a  copy  of  it? 

Mr.  HaU:  Yes,  your  Honor.  1  have  so  many  documents 
liere  that  it  is  pretty  hard  to  pick  them  out 

Mr.  Hudson:  Second,  a  further  certificate.  This  I  mig^t 
say  by  way  of  explanation,  when  Bagg  was  not  permitted 
to  answer  our  questions  about  these  letters  of  the  British 
Air  Commission,  it  was  suggested  to  us  by  letter  from  the 
British  Treasury  Solicitor  that  the  proper  way  to  go  about 
this  matter  would  be  for  our  government  to  approach  the 
British  Government  and  ask  them  to  acknowledge  the 
authentidty  of  these  letters  from  the  British  agency,  the 
British  Air  Commission,  to  the  Navy,  and  that  procedure 
was  followed  through  our  State  Department  and  resulted  in 
this  single  certificate  here,  headed,  The  Ministry  of  Supply 
and  Her  Majesty’s  Government  in  the  United  Xingdom  and 
dated  May  3, 1955,  and  it  contains  in  it  under  the  one  cover 
five  items,  all  authenticated  here. 

First,  British  Air  Commission  letter  dated  August  26, 
1941,  to  the  Director  of  Naval  Intelligence. 

Second  was  British  Air  Commission  letter  dated  Novem¬ 
ber  10,  1941,  to  the  office  of  the  Director  of  Naval 
531  Intelligence. 

Third,  a  British  Air  Commission  letter  dated  the 
19th  of  November,  1941  to  the  Office  of  the  Director  of  Naval 
Intelligence. 

Fourth,  a  United  States  Navy  Department  letter  which 
was  merely  an  acknowledgment.  It  happens  to  be  bound  in 
this  certificate.  Otherwise,  I  would  not  offer  it,  dated 
August  27, 1941  to  the  British  Air  Commission  and,  finally 
United  States  Navy  Department  letter  dated  November  18, 
1941,  to  the  British  Air  Commission. 

These  are,  as  I  say,  bound  in  one  cover  with  a  single 
certification. 

The  Court :  What’s  the  number  of  letters  in  all ? 

Mr.  Hudson:  Five  letters  in  all,  if  the  Court  please.  And 
these  do  relate  sx>ecifically  to  this  averaging  attachment. 

I  will  offer  this  certificate  as  Defendant’s  Exhibit  13. 
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Mr.  Hall:  I  want  to  interpose  an  objection  to  that.  This 
objection  is  far  more  basic  than  the  objection  which  I  mac^e 
before  on  the  ground  of  irrelevancy  and  I  might  add  thajt, 
if  this  objection  is  sustained,  in  our  view  the  fourth  d^ 
f ense  of  the  Defendant  would  come  to  a  dead  stop.  I 

The  Court:  I  did  not  understand  your  statement.  I 

Mr.  Hall:  I  say,  if  this  is  sustained,  I  believe  ^t 

532  would  put  a  complete  end  to  the  fourth  defense  and 
thus  greatly  shorten  the  trial  and  we  believe  our  ol^ 

jection  is  a  very  real  one  because  it  is  one  of  the  reason^ 
that  have  been  advanced  from  time  to  time  by  the  Britis]i 
Ctovemment  in  regard  to  this  matter.  This  correspondency 
I  might  summarize — might  summarize  just  what  the  doc4- 
ments  purport  to  show  briefly.  | 

The  first  letter  from  Mr.  Bagg  to  the  Navy  says  in  evenit 
you  want  a  release  of  the  Mark  IX-A  sextant  or  any  parit 
thereof,  please  call  on  us  and  we  will  give  you  a  formal  r^ 
lease.  ^  he  is  contemplating  some  sort  of  a  release  that  i^ 
in  writing.  The  second  sentence  of  it  says  **In  the  event  ^ 
manufacturer  in  the  United  States  or  any  part  thereof  d^ 
sires,  a  formal  release  will  be  issued  ^  ’  and  so  on.  | 

He  says  of  the  Mark  IX-A  sextant  or  any  part  thereof. 
So  now  there  is  a  gap  in  the  correspondence.  Apparentl;jr 
somebody  in  between  these  two  letters  called  back  and  told — 
The  Court :  Between  what  two  letters? 

Mr.  Hall :  Between  that  letter  and  the  letter  of  November 
10,  called  them  and  said,  we  want  some  sort  of  a  release  of 
something  and  so  now  on  November  10  the  British  came  fori 
ward  with  a  release  and  you  will  notice  here  the  first  sen^ 
tence  of  the  letter  of  November  10  reads  as  follows  p 

I 

533  “Forwarded  herewith  is  one  set  of  drawings  for 
the  automatic  averaging  attachment  for  the  Mart 

IX-A  sextant.  It  would  be  appreciated  if  those  drawings 
could  be  passed  to  Lieutenant  Commander  Clyde  Smithy 
USN,  of  the  Instrument  Section  of  the  Bureau  of  Aeroj- 
nautics.”  1 


I 


242 


So  there  were  some  drawings  attached  to  the  letter.  The 
drawings  are  not  in  this  certificate. 

Now  turning  down  to  the  second  full  paragraph  it  says : 

“Information  has  been  recevied  from  the  United  King¬ 
dom  that  a  high  speed  gear  for  the  slow  motion  adjnstment 
is  considered  a  very  desirable,  if  not  absolutely  essential 
modification.” 

Now,  as  I  interrogated  Mr.  Houseman  about  the  high 
speed  gear  for  the  slow  motion  adjustment,  he  does  not 
know  what  they  are  talking  about  there. 

The  Court:  Is  this  the  only  correspondence  or  only  place 
where  the  hi^  speed  gear  for  the  slow  motion  adjustment 
is  mentionedt  The  Court  recalls  that  this  morning  the  De¬ 
fendant’s  counsel  in  the  colloquy  stated  to  Plaintiff’s  coun¬ 
sel  that  Plaintiff  should  know  where  it  is  because  Plaintiff 
is  the  party  that  originated  it 

Mr.  Hall:  I  do  not  think  they  meant  that  They  said  that 
somebody  in  England  wrote  the  letter.  They  did  not  say  any 
of  the  Plaintiffs  wrote  the  letter. 

534  Mr.  Hudson:  I  meant  more  than  that,  if  the  Court 
please,  because  the  instrument  referred  to  here  was 
made  by  Hughes  which  is  the  Plaintiff  Company  in  this  case. 

The  Court:  Well,  we  know  it  was  made  from  someone 
but  we  must  know  what  it  is. 

Mr.  Hudson :  That  is  what  I  meant  when  I  spoke  to  him. 

Hughes  is  his  client,  one  of  the  plaintiffs  in  the  case. 

The  Court :  But  the  first  mention  of  it  is  by  a  representa¬ 
tive  of  the  British  Government  so  far  as  this  record  is  con¬ 
cerned. 

Mr.  Hudson:  That  is  true. 

The  Court:  This  looks  as  though  both  sides  should  know 
something  about  it. 

Mr.  Huilson:  We  have  an  idea  what  it  means  if  the  Court 
wants  my  explanation. 

Mr.  Hall:  WeU,  I  would  much  prefer  to  go  on  with  my 
argnment.  That  is  a  collateral  point. 
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Tiie  Court:  You  are  entitled  to  do  that.  Proceed.  I 

Mr.  Hall:  The  next  part  of  the  letter  is  the  vital  part,  lit 
says,  *^The  above-mentioned  drawings,  data  and  manu¬ 
facturing  information  have  been  released  by  the  UJK.  Gov¬ 
ernment  to  the  U.S.  Government  and  permission  to  manu¬ 
facture  has  been  given  solely  in  order  to  assist  the  joint  <^e- 
fense  plans  of  our  respective  governments  and  upjDn 

535  the  understanding  that  the  use  of  such  information, 
etc.,  will  be  strictly  limited  in  that  purpose  and  to  tpe 

period  of  the  present  war  emergency.  ’’  j 

What  does  that  release!  The  above-mentioned  drawings. 
The  drawings  are  released.  Now  those  drawings  are  made  ]}y 
the  British  Government.  We  have  never  seen  them.  The 
record  shows  that  they  were  sent  to  Bendix.  Mr.  Houseman 
says  he  never  got  them  but  at  any  rate  until  somebody  sejes 
these  drawings  they  do  not  know  what  was  released.  | 
Now  as  your  Honor  recalls,  one  of  our  patents  calls  foil  ^ 
shutter  together  with  a  counting  mechanism  that  after  t^e 
predetermined  number  of  shots,  the  shutter  is  released  aijid 
it  comes  into  the  line  of  vision.  | 

Now  the  Defendant  has  already  admitted  in  response  to 
one  of  our  requests  for  admission  that  the  shutter  was  njot 
on  these  drawings.  Now,  Mr.  Houseman —  | 

The  Court:  Now  may  I  interrupt!  Sorry  to  interrupt  yc^u 
because  you  are  in  the  midst  of  a  development  of  your  poijit 
of  view,  but  since  you  have  mentioned  a  request  for  admis¬ 
sion,  was  any  effort  made  or  has  there  been  any  movemejit 
in  the  direction  of  securing  evidence  in  advance  of  the  trikl 
by  agreement  as  to  what  the  set  of  drawings  referred  to  fn 
the  letter  of  November  10  encompassed  !  | 

Mr.  Hall:  That  is  precisely  the  point  When  the  ca^e 
came  up  for  pretrail,  the  Defendant  brought  this  matter  lip 
before  Judge  Holtzoff  as  to  the  admissibility  of  thjis 

536  letter  and  we  told  Judge  Holtzoff  that  we  object^ 
to  the  letter  unless  the  Defendant  produced  the  dra'^- 

ings.  At  that  time  they  admitted  that  the  drawings  had  bein 
sont  to  them  but  they  did  not  have  them.  I 


I 
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We  did  ask  them  who  their  witness  on  the  fonrth  defense 
was  going  to  be  and  they  gave  ns  the  name  of  Admiral 
Smith.  So  I  took  his  deposition  and  I  inquired  of  him  about 
the  drawings  and  he  could  not  recall  what  was  on  the  draw¬ 
ings.  Now  as  a  result,  the  drawings  are  absent. 

Now  I  want  to  stress  to  you  the  importance  of  this  be¬ 
cause,  in  my  opinion,  this  one  little  point  can  just  completely 
eliminate  a  long-drawn-out  proceeding  that  we  might  be 
here  several  days  on. 

As  your  Honor  recalls,  one  of  Mr.  Everitt’s  patents 
specifies  that  there  is  a  shutter  on  the  sextant  and  a  counter 
down  here  that  after  a  predetermined  number  of  shots  the 
counter  releases  the  shutter  and  the  shutter  flips  into  the  line 
of  view. 

Now  that  is  the  heart  of  the  invention  of  that  patent  of 
Everitt’s  patent  2252341.  Now,  Mr.  Houseman  admitted 
here  this  morning  that  he  did  not  know  whether  the  counter 
that  released  the  shutter  was  on  the  Mark  ES-A  sextant  that 
was  submitted  to  the  Defendant  so  we  do  not  know  whether 
the  counter  was  on  there  and  we  do  not  know  whether  the 
counter  was  on  the  drawing. 

537  But  we  do  know  the  shutter  was  not  on  the  drawing 
because  the  Defendant  has  already  admitted  that  it 
was  not  on  the  drawing.  So  now  here  you  have  a  release  of 
some  drawings  and  the  question  arises  and  must  necessarily 
arise  whether  these  drawings  show  the  things  that  are  in 
controversy  in  this  lawsuit.  Now  another  example  of  the 
situation — 

The  Court:  May  the  Court  interrupt  at  this  time?  Has 
all  effort  been  exhausted  to  secure  a  copy  of  these  drawings? 
Is  it  at  this  time  possible  to  secure  a  copy  of  these  drawings 
if  they  are  important  and  the  Court  has  to  give  considera¬ 
tion  and  weight  to  the  representations  of  counsel  for  the 
Plaintiff  that  they  are.  If  they  are,  assuming  that  fact,  the 
Court  would  feel  that,  if  by  any  process  they  could  be  in¬ 
corporated  into  the  record  at  this  time,  it  would  be  desirable 
that  that  process  be  pursued. 
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Mr.  BMl :  The  Plaintiffs  have  no  copies  of  the  drawing. 
We  have  never  seen  them.  We  do  not  know  where  they  a]^e. 
We  have  exhausted  every  means  of  onr  own.  In  the  first 
place,  we  asked  the  Defendant  for  them  at  pretriaL  In  tjie 
second  place,  we  took  the  deposition  of  Defendant's  wit¬ 
ness,  Mr.  Smith,  and  he  could  not  remember  what  was  j)n 
them.  I  pursued  the  additional  effort  of  asking  Mr.  House¬ 
man  about  the  drawings  and  he  said  he  never  saw 

theuL  I 

538  I  might  add  that  the  Plaintiffs  did  not  make  th^se 
drawings,  that  this  was  probably  something  that  tjie 

British  Government  did  when  it  made  its  improvement  on 
the  averaging  device.  So  these  are  probably  some  British 
Government  drawings  that  were  attached  to  this  letter  a^d 
sent  over  here  which  define  the  scope  of  the  release.  | 

Well,  when  this  matter  came  up  with  the  British  Goveijn- 
ment,  they  said,  well,  if  you  look  at  the  drawings,  as  thby 
apparently  read  the  drawings,  if  you  look  at  those  drawing 
why,  you  can  see  at  once  that  the  invention  that  you  are  tak¬ 
ing  about,  that  these  drawings  are  only  a  part  of  the  while 
thiug  and  probably  they  relate  to  the  parts  that  the  British 
Government  thought  that  it  made  improvements  on  and  hot 
things  like  the  shutter. 

You  see  now  the  shutter  was  on  this  sextant  before  tjbe 
British  Government  ever  started  to  work.  ! 

You  see  Everitt  had  his  sextant  with  his  own  averaging 
attachment  and  his  own  shutter  and  everything  on  it  before 
the  British  Government  started  to  modify  the  averagikg 
device.  ! 

Now  they  took  Everitt ’s  sextant  and  modified  the  averag¬ 
ing  device  but  the  shutter  was  Everitt  ^s  shutter  so  it  is  per¬ 
fectly  obvious  that  any  drawings  the  British  Government 
would  make  certainly  would  not  have  the  shutter  on  th^m 
because  the  shutter  was  on  the  sextant  before  t^e 

539  British  Government  started  to  work  and  they  <^d 
not  take  the  shutter  off  and  do  anything  about  it  | 
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Mr.  Hudson :  They  put  a  new  operating  means  on  there 
for  the  shutter,  Mr.  Hall,  which  you,  yourself,  said  was 
quite  different  from  the  original  Everitt  one  T 

Mr.  Hall:  Well,  that  is  another  question.  Did  the  British 
Government  show  on  these  drawings  the  tripping  mecha¬ 
nism  for  tripping  the  shutter  and  things  like  that. 

The  Court:  Now  may  the  court  interrupt!  Would  it  in¬ 
convenience  or  prejudice  you  in  your  presentation,  and  the 
Court  does  not  want  to  do  that,  would  it  inconvenience  or 
prejudice  you  if  I  would  interrupt  you  at  this  time  to  turn 
to  counsel  for  the  Defendant  to  inquire  of  counsel  for  the 
Defendant  with  respect  to  these  drawings  that  are  referred 
tot 

Mr.  Hall  i  Go  right  ahead. 

The  Court;  The  Courtis  purpose  in  making  these  in¬ 
quiries  is  to  secure  in  the  record  as  much  material  which 
would  bear  upon  the  theory  of  either  side  as  it  is  possible 
to  incorporate  in  the  record.  Now  from  the  representations 
or  statements  made  by  counsel  for  the  Plaintiff  importance 
is  attached  by  the  Plaintiff  to  the  representations  or  the  de¬ 
lineations  in  the  drawings  which  are  referred  to  on  Novem¬ 
ber  10.  And  counsel  for  the  Plaintiff  takes  the  position  that 
that  is  an  important  consideration. 

540  The  Court:  Now,  would  it  inconvenience  you  to 
interrupt  you  at  this  time  to  inquire  of  counsel  for 
the  Defendant  or  would  you  prefer  to  conclude  your  state¬ 
ment  before  the  Court  asks  that! 

Mr.  Hall :  I  have  a  little  more  but  if  your  Honor  thinks  it 
would  be  helpful  to  interrupt  me  and  go  to  opposing  counsel, 
please  do  so. 

The  Court:  I  shall  do  that  I  wiU  direct  my  inquiry  to 
counsel  for  the  Defendant  with  respect  to  this  matter  of  the 
drawings  as  to  whether  or  not  there  is  at  this  time  and  a 
late  time  of  the  proceedings  we  all  know.  Pretrial  has 
passed  and  the  date  for  the  propounding  of  interrogatories 
and  answering  them  is  past,  but  the  Court  is  not  going  to 
stand  on  ceremony  in  that  respect;  if  it  is  possible  at  this 
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time  to  obtain  for  the  purpose  of  the  record  the  indnsic^ 
of  this  drawing,  the  court  would  feel  justified  in  taking  wha)> 
ever  steps  are  appropriate,  even  unconventional,  to  secm^e 
them.  I 

Mr.  Hudson :  As  to  the  drawings  specifically,  if  the  Couik 
please,  we  can  not  find  any  drawings  and  Bendix  has  ho 
recollection  of  ever  having  seen  them.  They  seem  to  have 
become  lost  in  the  shuffle.  But  we  did  ask  the  British 
emment  which  forwarded  the  drawings  according  to  this 
letter  and  they  say  they  have  no  copies ;  they  destroyed  the^ 
alL 

541  The  Court:  Now,  the  Court  notes  that  a  carbon 
copy  of  this  letter  of  November  10th  was  purportedly 
forwarded  to  Major  Joseph  T.  Clement,  Office,  Chief  of  tl^e 
Air  Corps.  | 

Mr.  Hudson :  That  is  true,  but  we  have  looked  at  all  cjf 
the  files  we  could  get  our  hands  on  and  we  couldn’t  find  an^ 
drawings.  However,  I  think  there  is  an  aspect  of  the  situa¬ 
tion  which  counsel  for  the  plaintiff  has  not  presented  ^o 
your  Honor  at  all,  and  I  would  like  to  bring  that  out  at  thifs 
time.  I 

In  this  first  letter  of  August  26th,  in  the  first  paragraph 
there  is  a  reference  to  the  “Mark  IX-A  sextant,  which  w^s 
forwarded  to  you  originally  on  the  31st  of  July  and  return^ 
to  this  office  on — ^the  date  is  a  little  blurred,  I  think  it  is  tljie 
18th  of  August — ^was  again  sent  to  you  on  August  20th.”  I 
Now,  that  is  an  actual  instrument,  if  the  Court  please,  a^d 
that  is  three  months  before  this  letter  was  written,  and  Mp. 
Houseman  testified  this  morning  that  at  that  meeting  qn 
August  26th  that  this  IX-A  sextant  as  such  was  handed  ^o 
the  Bendix  representatives  and  they  were  told  to  make  ^t, 
and  here  it  is  right  here,  and  we  say  that  that  was  a  fqr 
better  release  there  with  the  instrument  itself  than  any  sqt 
of  British  drawings  might  have  been  because  for  American 
manufacturing  purposes  we  had  to  redesign  the  mechanical 
details  anyway,  although,  as  Mr.  Houseman  said  tlje 
542  exact,  the  identical  prindples  were  involved.  i 
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Now,  if  I  may  follow  tliat  np  just  one  step  further. 
In  the  last  item  in  this  cover  here  is  a  letter,  dated  Novem¬ 
ber  19th.  That  is  from  the  Navy  back  to  the  British  Air  Com¬ 
mission.  Yon  will  note,  if  the  Court  please,  that  it  refers 
back  to  the  letter  of  August  26th,  the  one  that  I  just  men¬ 
tioned,  the  first  item  in  the  book,  in  which  the  instrument  it¬ 
self  was  delivered  and  quoting  that  letter  to  the  effect  that 
“in  event  of  manufacture  a  formal  letter  of  release  will  be 
issued.” 

Now,  then  the  next  paragraph  the  Navy  says  that  a 
schedule  for  procurement  has  been  issued,  and  in  the  final 
paragraph  a  formal  letter  of  release  would  be  greatly  ap¬ 
preciated. 

Now,  in  between  there  the  British  had  apparently  writ¬ 
ten  this  letter  of  November  10th,  but  it  does  not  seem  to  have 
come  to  the  attention  of  the  Navy  for  some  reason.  In  any 
event  we  have  there  a  letter  of  August  26th  promising  a 
release  and  turning  over  a  specific  actual  instrument,  and 
we  have  a  request  by  the  Navy  as  of  November  19th  for  the 
promised  letter  of  release  referring  back  to  the  letter  of 
August  26th. 

The  third  item  in  this  book,  we  have  the  reply  of  the 
British  Air  Commission,  dated  November  19th  which  says 
that  the  letter  of  November  10th  is  in  the  mail.  So 
543  we  say  that  the  effect  of  those  letters — should  add 
one  more  fact — the  testimony  will  show  I  am  not  en¬ 
tirely  sure  that  Mr.  Houseman  gave  the  date  this  morning, 
that  before  this  letter  of  November  10th  was  written,  this 
instrument  had  been  used  by  Bendix,  the  Bendix  sextant 
had  been  designed  without  reference  to  any  drawings  what¬ 
ever  and  had  been  brought  back  to  and  approved  by  the 
Navy,  and  that  whether  or  not  the  drawings  ever  came  is 
completely  immaterial,  because  it  was  the  instrument  itself, 
the  prototype,  which  was  used  as  a  basis  for  the  Bendix  de¬ 
sign  and  as  far  as  the  release  is  concerned  the  promise  of 
August  26th  was  for  the  manufacture  of  all  or  any  part  of 
that  device.  No  drawings  were  mentioned  whatever. 
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Mr.  Hall:  Could  I  make  a  few  observations  on  tbatt 
It  is  true  that  the  original  letter  says  “In  the  eve^t  of 
manufacture  in  the  United  States  of  the  Mark  IX-A  se:^:tant 
or  any  part  thereof  being  desired,  a  formal  letter  of  re¬ 
lease  and  so  on.  I 

Now,  they  said  in  the  event  you  want  the  whole  thing  or 
just  some  part  of  it,  let  us  know.  Now,  the  question  is 
whether  they  asked  for  the  whole  or  any  part,  and  yoq  will 
notice  that  in  the  letter  of  the  Navy,  dated  Novembejr  18, 
1941,  they  said:  “A  formal  letter  of  release  for  the  Mark 
IX-A  averaging  device  would  be  greatly  appreciated  bjf  this 
office.  So  presumably  somebody  in  the  Navy  had  between 
August  the  26th  and  November  the  10th  called  the  British 
Air  Commission  and  told  them  what  they  wanted  re¬ 
leased.  i 

544  We  have  investigated  by  way  of  deposition  from 
Admiral  Smith  to  ask  him  if  he  knows  who  mad^  that 
call  and  he  didn^t  know  that,  so  we  don^t  know  just  jwhat 
the  British  Air  Commission  was  requested  to  release. 

Now  the  drawings —  ! 

The  Court:  What  is  your  attitude  with  respect  t<j)  the 
representation  or  the  contention  by  the  Defendant  that  the 
actual  sextant  was  present  and  that  reference  to  any  <|raw- 
ing  would  be  immaterial  1 

Mr.  Hall :  My  answer  to  that  is  that  they  didn’t  request  a 
release  of  the  whole  sextant,  and  the  letter  of  Hill  o^  No¬ 
vember  10, 1941  didn’t  purport  to  release  the  whole  sextant. 
They  just  purported  to  release  the  automatic  averagiijg  at¬ 
tachment.  I 

Now,  the  shutter  probably  wouldn’t  be  a  part  of  the  auto¬ 
matic  averaging  attachment  because  it  was  a  part  of  the 
sextant  and  the  Defendant  admits  that  the  shutter  ife  not 
on  the  drawing.  ! 

Now,  there  is  a  question  about  all  this,  which  becomes  of 
some  importance,  because  if  the  Navy  had  inquired  6f  the 
British  and  said  “We  want  a  release  of  the  shutter  hjere,” 
why  maybe  the  British  would  have  said,  “Well,  that  i|s  not 

I 

I 

I 

I 
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I 
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ours.  We  can’t  give  you  that.  That  is  not  on  our  drawings,” 
and  the  situation  might  have  been  cleared  up  immediately. 
But  you  will  notice  that  they  don’t  contend  that  this 

545  whole  sextant  was  released.  They  say  “the  above- 
mentioned  drawings,  data  and  manufacturing  in¬ 
formation  have  been  released.”  Just  the  drawings,  data 
and  manufacturing  information.  So  you  wonder  what 
the  manufacturing  information  is.  Well,  that  is  set  forth  in 
the  second  paragraph  of  the  letter,  for  you  see  the  second 
paragraph  starts  off :  “Information  has  been  received  from 
the  United  Kingdom.”  So  that  is  apparently  the  informa¬ 
tion  they  are  talking  about,  and  in  addition  he  is  releasing 
some  drawings  and  the  British  Government  said  in  one  of 
the  letters,  it  is  in  the  record,  that  if  you  looked  at  these 
drawings,  you  would  see  immediately  that  they  were  not  at¬ 
tempting  to  release  something  as  generic  as  the  thing  which 
we  say  embodies  our  patent 

Now,  as  you  recall  Mr.  Gray’s  invention,  for  example. 
Mr.  Gray  said  “I  didn’t  invent  a  new  integrating  device.” 
He  said,  “There  are  dozens  of  integrating  devices  that  will 
work  on  my  sextant,  and  they  will  work  equally  good.”  He 
doesn’t  purport  to  have  invented  the  integrating  device  it¬ 
self,  but  he  did  invent  the  combination  of  an  integrating  de¬ 
vice  with  an  octant  that  doesn’t  interfere  with  the  continu¬ 
ous  sight  Now,  Gray  doesn’t  claim  to  have  invented  just  an 
attachment  for  a  sextant  So  the  drawings  probably  do  not 
show  aH  of  the  elements  of  the  claim  of  Gray,  because  the 
drawings  are  just  a  part  of  the  whole  thing  which  we  charge 
embodies  our  inventions. 

Now,  likewise  the  drawings  don’t  show  our  shutter  patent 
If  you  call  it  that.  They  don’t  show  either  the  shutter 

546  andwedoubtif  they  show  the  counter. 

The  Court:  Now,  which  drawings  are  you  speak¬ 
ing  oft 

Mr.  Hall:  The  drawings  accompanying  the  Hill  letter. 
Those  drawings  did  not  show  the  shutter. 

Mr.  Hudson :  How  do  you  know  what  they  show  t 
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Mr.  Hall :  Because  yon  have  admitted.  i 

Mr.  Hudson:  I  have  not 

Mr.  Hall:  Wait  your  Honor,  and  I  will  offer  their  adniis- 
tion  in  evidence.  ' 

I  want  to  read  into  the  evidence  an  admission  under 
Rule  36.  j 

The  Court :  An  admission  of  what  ?  | 

Mr.  Hall:  An  admission  made  by  the  defendants  that  me 
drawings  did  not  show  this  shutter  if  you  will  let  me  find  it 
in  our  file.  | 

The  Court:  Well,  that  raises  the  question  in  the  Coma’s 
mind  that  it  might  sound  like  something  in  ^e  nature  of  a 
trick  question,  but  it  is  certainly  not,  there  is  nothmg 
tricky  in  the  Court’s  mind  in  any  phase  of  this  case,  but  if 
the  defendant  is  able,  as  has  been  represented  by  plaintiff’s 
counsel,  to  make  an  admission  as  to  what  was  not  contaiiled 
in  the  drawing  which  was  missing  from  the  copy  of  the  let¬ 
ter  of  November  10th,  and  which  both  sides  say  they  are  |m- 
able  to  locate,  does  not  that  carry  with  it  the  impl^ca- 
547  tion  tadd,  if  not  explicit,  that  the  defendant  m^t 
have  had  something  upon  which  to  base  the  adn^ 
sion,  and  therefore  at  some  time  the  defendant  must  have 
seen  the  drawing. 

Mr.  Hudson :  Is  the  question  for  me,  your  Honor? 

The  Court:  Well,  it  is  for  whomever  can  answer.  i 

Mr.  Hudson :  Let  me  explain  it  this  way,  and  I  think  ]^r. 
Hall  win  find  if  he  reads  everything  he  has  there  perhapd  he 
will  remember.  We  did  get  from  the  British  Govemmeht  a 
copy  of  a  drawing,  but  it  was  a  drawing  dated  about  l|wo 
or  three  years  later  than  this  letter  of  November  10th.  j  It 
was  supposed  to  have  been  that  drawing,  plus  changes,  ^d 
we  asked  for  the  original  drawing.  I 

The  Court:  Then  you  disagree  with  the  statement!  of 
counsel?  ! 

Mr. Hudson:  Yes.  j 

The  Court :  That  you  made  an  admission.  I 

Mr.  Hudson :  We  made  an  admission  on  the  basis  of  ^he 
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draraig  which  we  had  at  that  time,  pointing  ont  at  that  time 
that  it  was  not  the  original  drawing. 

Mr.  Hall :  I  can  read  their  admission  into  the  evidence  for 
the  pnrposes  of  this  objection.  I  am  offering  it  for  the  pur¬ 
poses  of  this  objection. 

Mr.  Hudson:  Whidi  number  is  this! 

Mr.  Hall:  No.  52.  We  asked  them  to  admit  this:  “There 
was  no  drawing  accompanying  the  alleged  Hill  letter 

548  of  November  10, 1941,  showing  a  shutter  for  obscur¬ 
ing  vision  through  a  sextant  after  the  last  of  a  series 

of  shots. 

“Answer:  Admitted.  The  Hill  letter  of  November  10, 
1941  was  sent  to  the  United  States  Navy  and  defendant  does 
not  have  the  drawing  forwarded  therewith.  The  defendant 
obtained  from  the  British  Ministry  of  Supply  a  copy  of 
drawing  No.  GA  50159/43  000  entitled  ‘complete  arrange¬ 
ment  automatic  attachment  Sextant  IX-A,’  bearing  issue 
date  of  12  July  1941,  and  alteration  dates  up  to  21  August 
1944.  This  drawing  shows  clock-driven  medianism  for 
operating  a  shutter  at  the  end  of  a  predetermined  period  of 
time,  but  no  shutter  operable  after  the  last  of  a  series  of 
shots,  as  stated  in  the  request.  *  * 

So  they  admitted  point  blank,  without  qualifications,  that 
the  Hill  letter  of  November  10, 1944,  did  not  have  a  shutter 
on  it. 

The  Court :  You  mean  the  drawing? 

Mr.  Hall;  The  drawing  didnH  have  a  shutter  on  it,  but 
then  they  went  on  to  say :  “We  have  found  a  drawing  dated 
1944  whidi  we  have  looked  at,  and  we  don’t  find  a  shutter  on 
it  either.” 

You  can  see  that  to  try  to  attempt  to  evaluate  a  release  in 
a  patent  case  without  drawings  is  absolutely  fatal  In  the 
acts  of  Congress  establishing  the  patent  laws,  there  is  an  act 
of  Congress  that  says  that  in  applying  for  a  patent  every 
applicant  must  make  a  drawing  when  the  nature  of 

549  the  case  permits  because  it  is  just  impossible  to  try  a 
patent  case  on  issues  where  there  are  no  drawings. 
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and  this  release  was  a  release  of  the  drawings,  not  of  the 
sextant,  and  that  is  made  very  clear  in  the  letter  itself. 

Now,  I  would  like  to  read  from  Wigmore  on  Evidenjse. 
There  are  many  cases  directly  in  point  on  this  sort  of  thii^g, 
where  people  have  deeds  that  have  a  map  attached  to  th^m 
or  something  like  that  and  the  map  becomes  lost.  | 

For  example,  suppose  I  issued  a  deed  to  you,  and  I  sf[id 
“I  deed  to  you  the  plot  of  ground  shown  on  the  attach^^ 
map,’^  and  then  the  map  becomes  detached  so  that  the  de^d 
could  not  be  xmderstood  without  the  map.  | 

Wigmore  on  Evidence,  Section  2105,  states  the  rule  jas 
follows :  j 

“As  to  entirety  of  parts,  it  is  clear  that  for  documents 
having  in  themselves  a  legal  effect,  such  as  deeds  aud  con¬ 
tracts,  all  material  parts  must  be  established  by  testimony 
to  contents.  It  would  be  improper  to  act  judicially  upon  a 
part  of  a  document  whose  material  effect  must  depend 
equally  upon  other  and  missing  parts.  This  practice  doubt¬ 
less  would  sometimes  leave  honest  rights  unenforceable  1^ 
cause  their  tenor  is  unknown,  but  this  contingency  is  pre¬ 
ferable  to  the  constant  and  greater  risk  in  the  other  dir^ 
tion.’’ 

Now,  I  would  like  to  point  out  that  this  whole  sillu- 
550  ation  happened  without  any  knowledge  of  the  plain¬ 
tiffs.  The  plaintiffs  weren’t  here  when  these  draw¬ 
ings  were  being  passed  around.  We  had  no  opportunity  to 
preserve  them.  On  the  other  hand,  the  defendant  claims 
that  through  some  governmental  action  they  were  told  sonie- 
thiug  about  this  situation.  If  that  were  true,  and  if  the  ir 
rights  depended  on  drawings,  they  should  have  been  dili¬ 
gent  in  coming  down  to  the  government  and  insisting  on  get¬ 
ting  the  drawings  and  preserving  them  to  preserve  th^ir 
rights. 

Now,  where  a  lot  of  money  is  involved,  and  a  corporation 
says  they  are  going  to  take  action  and  refuse  to  pay  onj  a 
contract  because  they  received  some  sort  of  a  release  aijid 


where  the  scope  of  this  release  depends  on  drawings,  it  is 
absointely  essential  that  the  man  who  claims  to  have  an  ex> 
ception  to  his  contract  be  in  a  position  to  prove  his  exception 
to  the  contract. 

They  say  that  this  entire  transaction  carved  ont  an  ex¬ 
ception  to  their  duty  to  pay  under  the  contract  Well,  of 
course,  we  disagree.  We  say  even  if  the  drawings  were  all 
here,  it  still  couldn’t  affect  us  because  we  didn’t  give  you 
the  release,  but  even  so,  they  purport  to  say  that  some  gov¬ 
ernmental  action  caused  the  release  to  be  given. 

Now,  then  they  say  that  they  carved  out  an  exception  to 
our  contract  So  if  they  were  going  to  take  that  position,  it 
was  incumbent  upon  them  to  nail  down  the  evidence 
551  and  preserve  them  so  that  if  jind  when  the  issue  ever 
came  up  they  would  be  in  the  position  to  prove  it 

Now,  here  is  the  poor  plaintiff.  We  are  in  the  position  we 
don’t  know  what  is  in  the  drawings.  It  is  something  that 
happened  outside  our  presence.  We  had  no  opportunity  to 
preserve  the  drawings  or  protect  our  position.  On  the  other 
hand,  it  has  been  stated  by  Mr.  Houseman  that  Mr.  Smith 
purports  to  have  sent  the  drawings  to  the  defendant,  but 
they  never  got  them,  and  as  a  result,  the  evidence  has  not 
been  preserved. 

Now,  as  between  the  two  parties,  who  should  be  penalized? 
Should  the  I  plaintiff,  who  was  perfectly  innocent  and  had 
nothing  to  do  with  it,  or  the  defendant,  who  was  in  the  posi¬ 
tion  at  that  time,  if  they  thought  there  was  a  release  and  it 
was  relevant,  why  shouldn’t  they  have  come  in  and  asked  the 
government  for  the  drawings  so  that  they  could  be  preserved 
as  evidence  of  the  Defendant’s  right. 

Now,  there  are  other  things.  The  legends  on  the  draw¬ 
ings  might! be  important.  Moreover,  we  understand  that 
at  that  time  it  was  quite  customary  in  many  circles  to  put 
rubber  stamps  on  drawings,  defining  the  terms  of  release  of 
drawings,  and  there  are  many  things  like  that  that  if  these 
drawings  were  produced  they  might  resolve  the  controversy 
without  further  ado. 
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Tlie  latest  evidence  of  the  drawings  is  that  Conmian<^er 
Smith  sent  them  to  Bendix,  so  there  is  a  presnmptjLon 

552  that  when  the  Gt>vemment  sends  something  to  soijne- 
body  that  the  man  got  it,  and  so  we  have  to  assume 

that  the  defendant  did  get  the  drawings  bnt  failed  to  j^re- 
serve  them.  It  is  their  fault,  and  if  the  axe  falls  on  them  ^or 
their  failure,  it  is  unfortunate,  but  it  is  their  fault  and  hot 
the  fault  of  the  plaintiff.  They  are  not  our  drawings.  IVe 
don’t  know  anything  about  it.  We  are  perfectly  innocent  in 
the  whole  thing,  and  we  think  therefore  the  objection  shojild 
be  sustained.  I 

There  is  no  use  going  ahead  with  the  case  to  detem^ne 
what  was  released  when  the  release  is  a  release  of  certto 
drawings  which  are  not  available.  | 

Mr.  Hudson:  May  I  add  one  word?  I  know  that  thi^  is 
getting  prolonged,  but  counsel  says  that  the  letter  spec^- 
cally  says  that  the  drawings  define  the  scope  of  the  release. 
I  think  that  isn’t  so.  What  it  says  is  that  the  “drawinj^s, 
data  and  manufacturing  information”  are  released.  Th^re 
are  three  different  categories.  | 

Now,  we  had  all  of  our  manufacturing  information  befojre, 
and  we  had  our  data  in  the  form  of  the  physical  instrumejit, 
and  when  you  read  those  things  as  a  whole,  these  drawii^gs 
were  merely  ancillary  things  which  came  along  after  tjhe 
Bendix  instrument  had  been  completely  designed.  ! 

There  could  be  no  better  guidepost  as  to  what 

553  released  to  us  than  that  actual  sextant  ! 

The  Court :  Now,  with  respect  to  that,  it  is  sugges¬ 
ted  that  the  letter  of  August  26th  can  be  taken  in  and  of  it¬ 
self,  because  it  makes  reference  to  the  Mark  IX-A  sextaiit, 
which  the  letter  states  has  been  forwarded  to  you,  and  thiat 
therefore  the  Mark  IX-A  sextant  can  be  taken  as  the  mla- 
terial  to  which  reference  is  made  in  the  correspondence,  aid 
that  that  being  the  case  the  reference  to  the  drawings  in  tie 
letter  of  November  10th  becomes  immaterial,  as  the  Coirt 
understands  counsel’s  position,  but  the  letter  of  Aug^t 
26th,  after  making  reference  to  the  Mark  IX-A  sextant, 
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states  “has  been  forwarded  to  you*^  and  goes  on  in  para¬ 
graph  2  to  set  forth  conditions  which  must  be  met  before 
the  release  will  be  effective,  release  covering  the  reservation 
of  commercial  rights,  the  preservation  of  secrecy  of  manu¬ 
facture,  and  so  forth,  before  those  things  become  effective, 
and  it  is  stated  that  in  the  event  of  manufacture  formal  let¬ 
ter  of  release  covering  the  reservation  will  be  issued. 

Now,  if  it  is  contended  that  the  formal  letter  of  release 
covering  the  situation  is  the  letter  of  November  10,  then  we 
are  remitted  to  or  we  are  referred  to  the  letter  of  November 
10th,  are  we  not,  and  in  that  letter  of  November  10th  refer¬ 
ence  is  made  to  material  which  by  reference  is  made  a  part 
of  it.  It  becomes  a  part  of  the  letter  of  November  10th; 

namely,  the  drawings,  but  the  drawings  are  absent,  so 
554  the  question  arises  in  the  Court’s  mind  as  to  whether 
since  the  first  letter  calls  for  the  issuance  of  a  certain 
letter  and  the  letter  to  which  reference  is  made  as  one  which 
must  be  issued  is  apparently  the  letter  of  November  10th, 
then  all  of  the  release  and  the  circumstances  surrounding 
the  release  become  incorporated  in  the  letter  of  November 
10th,  irrespective  of  anything  that  might  have  been  present 
or  referred  to  in  the  letter  of  August  26th,  and  since  draw¬ 
ings  are  referred  to  in  the  letter  of  November  10th,  it  would 
seem  to  the  Court  that  those  drawings  would  necessarily 
be  referred  to  explicitly  and  specifically  in  order  to  com¬ 
plete  the  letter  of  November  10th,  and  that  they  could  not 
well  be  said  to  be  of  utterly  no  importance  because  of  the 
fact  that  the  Mark  IX-A  sextant  was  referred  to  in  the  letter 
of  August  26th. 

Mr.  Hudson :  But  there  is  reference  also  in  this  letter,  if 
the  Court  please,  not  only  to  drawings  which  are  referred  to 
in  the  first  paragraph,  but  also  to  manufacturing  informa¬ 
tion  which  must  mean  something  other  than  drawings,  if 
you  will  read  the  beginning  of  that  third  paragraph.  The 
first  paragraph  refers  to  drawings  which  is  something  new. 
They  have  evidently  just  come  into  the  picture.  Then  when 
we  get  to  the  third  paragraph,  it  says  “these  drawings. 
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which  we  have  just  gotten.^'  That  is  my  ixiterpretad|>ii. 
“The  above-mentioned  drawings,  pins  the  mannfactnr^ 
information,”  what  does  that  mean?  That  can  o^y 

555  mean  the  sextant  which  was  given  to  them  beford^ 

The  Conrt :  That,  1  think,  wonld  be  a  matter  of  jin- 
terpretation.  It  is  not  qnite  that  dear  to  the  Conrt  It!  is 
difficnlt  for  the  Conrt  to  know  what  the  mannf actnring  infor¬ 
mation  is,  as  well  as  it  is  difficnlt  for  the  Conrt  to  know  wW 
the  drawings  were.  Mannf  actnring  information  might  hAve 
to  do  with  the  reqnirements  of  material  and  that  sorti  of 
thing,  with  respect  to  the  physical  constitntion  of  the  instim- 
ment,  rather  than  a  representation  of  the  instmment  itself. 
I  simply  cannot  fail  to  feel  that  the  word  “mannf actnring 
information”  is  snbject  to  another  definition  than  the  defini¬ 
tion  ascribed  to  it  by  connsel  for  the  defendant  which  is  ihe 
physical  instmment  itself.  It  is  not  qnite  t^t  clear  to  tihis 
Conrt  that  that  is  what  *  *  mannf  actnring  informatidn” 
means.  | 

Mr.  Hndson ;  We  snbmit  that  the  letters  taken  as  a  whole 
beginning  with  that  of  Angnst  26th  and  with  the  foUowinp 
reqnest  from  the  Navy  referring  back  to  the  letter  of  Angnst 
21st,  both  referring  to  the  physical  sextant,  both  being[  in 
ignorance,  ignoring  any  drawings  whatsoever,  constitnte  a 
reqnest  from  the  Navy  and  an  acqniescence  from  the  British 
that  this  sextant  which  was  handed  to  them  and  which,  4s  I 
say,  they  had  already  nsed  long  before  any  drawings  efrer 
got  to  this  conntry,  that  thing  was  bnilt  and  designed  ^d 
completely  finished,  and  it  has  been  released  in  the  forn|  of 
the  sextant  which  was  tnmed  over  to  Bendix  as  a  devic^  to 
be  nsed  and  made  by  Bendix.  | 

556  As  I  told  the  Conrt  before,  we  wonld  have  lovecjl  to 
have  had  an  opportnnity  to  ask  the  anthor  of 

letter  some  qnestions,  bnt  he  has  been  seqncstered  by  |the 
British  Government  and  we  are  not  permitted  to  ask  ^im 
qnestions.  | 

The  Conrt:  That  seems  to  be  dispnted  here.  j 

Mr.  Hndson :  I  have  a  letter  from  onr  Consnl  in  London, 


which  I  would  like  to  read  to  your  Honor  in  that  connection. 
He  states  that  he  has  been  advised  that  on  October  18,  Air 
Vice  Marshal  Bagg  informed  F.  J.  Cleveland  and  Company 
in  a  letter  that  he  was  not  acting  as  an  individual  in  the 
case,  but  as  a  servant  of  the  Crown,  and  he  stated  further 
that  he  had  received  strict  instructions  from  the  Air 
Ministry  that  he  could  not  verify  the  signatures  on  the 
letters  in  question.  So  I  say  that  it  was  withheld  from  us. 

The  Court:  The  Court  appreciates  the  zeal  of  counsel 
for  the  defendant  in  reading  that  letter,  which  is  not  in 
evidence,  as  the  Court  understands  it. 

Mr.  Hudson:  That  was  a  letter  from  the  Consul  to  the 
Clerk  of  the  Court  returning  unexecuted  the  commission  to 
take  Bagg^s  testimony. 

The  Court :  But  assuming  that  it  is,  it  is  a  statement  of 
what  was  said,  what  is  allegedly  said  by  Bagg.  As  the  Court 
xmderstands  it,  the  contention  is  made — this  is  getting  apart 
from  the  subject  immediately  under  discussion,  but  it 
557  does  go  back  to  the  original  part  of  it,  the  basis  of 
it — ^iit  has  been  contended  by  counsel  for  the  defend¬ 
ant  that  the  commission  issued  pursuant  to  an  order  of 
this  Court  was  not  carried  out  because  the  witness  who  was 
directed  by  the  commission  to  give  testimony  refused  to 
testify.  It  is  stated  by  opposing  coimsel,  as  the  Court  un¬ 
derstands  it,  that  the  commission  was  not  carried  out  for 
the  reason  that  it  was  not  such  a  commission  as  would  re¬ 
quire  witness  to  testify  in  response  to  it  for  the  reason 
that  the  witness  was  not  at  the  place  where  the  testimony 
was  to  be  given  and  that  he  was  at  such  distance  from  the 
place  that  the  commission  became  inoperative.  Is  that  cor¬ 
rect? 

Mr.  Hall :  Yes. 

Could  I  read  into  the  evidence  the  statements  of  opposing 
counsel  and  an  affidavit? 

The  Court:  I  don’t  believe  so.  I  don’t  believe  you  need 
to  reenforce  this  thing.  You  are  getting  a  little  involved 
here. 
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It  has  been  suggested  that  this  question  as  to  whether 
or  not  defendant  should  have  secured  the  testimonjl'  of 
Captain  or  Commander  Bagg  should  not  be  taken  intol  ac¬ 
count  for  the  reasons  that  the  absence  of  that  testimony’  re¬ 
sulted  from  no  lack  of  diligence  on  the  part  of  the  defend¬ 
ant.  That  seems  to  be  a  controverted  question,  but  aside 
from  that,  not  passing  on  that  for  the  moment,  the  Citurt 
does  feel  that  it  may  go  back  to  the  point  thAt  it 

558  referred  to  with  respect  to  the  letters  of  August  ^6th 
and  November  10th,  and  while  it  appears  or  inay 

appear  from  the  letter  of  August  26th  that  the  Mark  ik-A 
sextant  was  forwarded  to  the  Director  of  Naval  Intelligence 
in  Washington,  and  that  that  caused  the  reference  o]f  it 
to  incorporate  the  instrument  itself  as  a  part  of  the  letter, 
yet  the  Court  cannot  overlook  the  fact  that  the  second  para¬ 
graph  of  the  letter  of  August  26th  provides  or  states  that 
“In  the  event  of  manufacture  in  the  United  States  of|  the 
Mark  IX-A  sextant  or  any  part  thereof  should  be  desir^  a 
formal  letter  of  release  covering  reservation  of  commeifcial 
rights,  reservation  of  secrecy,  etc.,  shall  be  issued  by  us 
before  such  manufacture  proceeds,^’  and  that  the  le^r 
of  November  10,  1941  is  the  letter  which  purports  toj  re¬ 
lease  as  referred  to  in  the  August  26th  letter,  then  that|  let¬ 
ter  is  the  letter  of  release  and  stands  in  and  of  itself  "v^th- 
out  reference  to  anything  else  that  may  have  been  present 
at  the  time  the  letter  of  August  26th  was  written,  ui^less 
the  words  “manufacturing  information^'  include  or  con¬ 
stitute  an  inclusion  of  the  Mark  IX-A  sextant,  which  ^s  a 
matter  of  construction.  i 

The  Court  hasn't  been  persuaded  up  to  this  point  that 
the  words  “manufacturing  information"  are  so  definitely 
dearly  inclusive  of  the  sextant  itself  as  to  cause  the  C(j)urt 
to  construe  it  that  way.  Now,  I  just  can't  quite  agree  that 
the  letter  is  clear  enough  to  justify  the  Court  in  conclu<^g 
that  the  word  “manufacturing  information"  in  I  ad- 

559  dition  to  the  words  “above-mentioned  drawinjgs" 

and  “data"  means  the  sextant  itself.  i 
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Mr.  Hudson:  Would  yonr  Honor  permit  me  to  ask  the 
■witness  that  question!  This  letter,  after  all,  refers  to  him 
in  the  first  paragraph  and  was  sent  to  him^  although  -Tia 
the  Office  of  the  Director  of  Naval  Intelligence. 

The  Court;  I  don^t  know  if  the  -witness  is  qualified  to 
answer  that  question. 

Mr.  Hudson;  He  can  say  whether  there  was  any  other 
manufacturing  information  that  could  have  been  meant  by 
it  or  what  it  meant  to  hiTn. 

The  Court:  I  think  you  would  all  concede  that  “manu¬ 
facturing  information*’  is  so  comprehensive  that  it  could 
have  meant  many  things.  This  -witness  may  feel  that 
“manufacturing  information”  meant  nothing  but  the  sex¬ 
tant  itself,  but  clearly  you  or  I  or  anyone  not  versed  in  the 
technicalities  of  the  manufacture  of  sextants,  just  from 
use  of  the  term  could  justifiably  draw  the  conclusion  that 
the  word  “manufacturing  information”  might  mean  a 
great  many  things. 

As  I  attempted  to  point  out,  it  might  mean  the  charac¬ 
ter  of  material  to  be  used,  the  conditions  under  which  it  may 
be  manufactured,  many,  many  things. 

Mr.  Hudson;  I  was  suggesting,  if  the  Court  please,  that 
we  ask  him  if  he  got  any  manufacturing  information  other 
than  the  delivery  of  the  actual  sextant.  Obviously 
560  if  that  is  the  only  information  he  got,  this  could  only 
mean  that 

The  Court:  Well,  we  have  the  word  “data”  in  addition. 
That  is  an  indication. 

Mr.  Hudson ;  I  think  there  are  possibly  three  categories 
there.  I  think  the  only  person  who  can  answer  that,  since 
we  cannot  ask  the  author,  is  the  addressee  who  is  the  one 
who  got  the  information,  what  he  got.  Now,  if  he  got  some¬ 
thing  which  is  covered  by  that  letter  and  which  we  can’t 
produce  here,  then  we  bow  to  your  Honor’s  ruling,  but  if 
there  was  nothing  except  the  sextant — 

The  Court :  But  in  the  very  nature  of  things,  the  Court 
is  really  wondering  if  the  -witness,  -with  full  respect  to  his 
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qualifications,  which  are  snrely  ample,  is  in  the  position  ^ 
answer  that  this  reference  is  to  “the  above-mentioned 
drawings,  data  and  mannfactnring  information  that  his 
been  released  by  the  U.  K.  Government  to  the  U.  S.  Govern¬ 
ment,’^  that  would  seem  to  call  for  something  more  than  tic 
witness  is  capable  of  giving  you,  it  would  seem  to  the  Courlt. 

Mr.  Hudson:  And  that  those  releases  were  only  in  let¬ 
ters  to  the  Office  of  the  Director  of  Naval  Intelligence  whi<th 
were  addressed  to  this  witness.  I 

The  Court:  Well,  the  Court  is  going  to  express  iits 
tentative  view  of  this,  and  we  will  take  a  brief  recess,  aid 
the  Court  will  rule  definitely  on  it  at  the  conclusion  of  tlie 
recess,  but  the  Court  had  previously  admitted  evi- 
561  dence  on  the  ground  and  for  the  reason  stated  thjit 
the  record  should  contain  this  material,  that  there 
is  no  jury  so  far  as  the  Court  is  concerned  as  the  basis  fqr 
receiving  it  here,  and  that  the  Circuit  Court  of  Appeals 
should  be  allowed  to  have  access  to  all  of  the  material  ev^n 
if  this  Court  didn’t  agree  that  it  was  admissable  in  ord^r 
to  be  able  to  pass  upon  the  full  questions  instead  of  haviijig 
to  send  the  case  back  for  another  trial  for  the  inclusion  qf 
the  rejected  evidence.  That  was  the  reason  for  the  ruling 
previously,  but  it  seems  to  the  Court  that  this  goes  perha^ 
a  little  further  than  that  and  goes  to  the  question  as  jto 
whether  or  not  the  Court  is  justified  in  receiving  this  ey- 
dence  on  the  necessary  premise  that  the  letters  taken  t|o- 
gether  can  be  said  to  constitute  an  application  for  relea^. 
I  am  not  quite  sure  that  the  Court  is  justified  in  going  thit 
far  on  the  basis  of  all  of  the  discussion  that  has  been  had  tip 
to  this  point,  and  if  the  Court  should  receive  it  in  evidende, 
it  would  only  be  on  the  basis  that  the  three  letters  did 
constitute  such  an  application  for  release,  including  all  tie 
elements  in  the  sextant,  including  the  shutter,  including  tie 
Gray  patent.  I 

•  •  •  •  •  •  I  • 

Mr.  Hall :  Tour  Honor,  I  had  several  other  grounds  f^r 
objecting  to  the  letter.  I  don’t  want  to  confuse  them  ajl. 
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but  did  yon  want  me  to  state  all  of  my  grounds  and  yon 
make  one  ruling  at  that  time,  or  do  yon  want  me  to  wait 
cntil  yon  rule  on  that  particular  ground  before  I  state  the 
others? 

562  The  Court:  You  can  go  ahead  and  make  your 
entire  record  at  this  time,  if  you  wish. 

•  •••••• 

565  (Thereupon  a  letter  dated  7/31/41  was  marked  by 
the  Deputy  Clerk  as  Defendant's  Exhibit  No.  12  for 

identification.) 

(Thereupon  five  letters  dated  8/26/41,  11/10/41, 

11/19/41,  8/27/41,  and  11/18/41  were  marked  by  the 
Deputy  Clerk  as  Defendant’s  Exhibit  No.  13  for  identifica¬ 
tion.) 

Mr.  Hall;  Your  Honor,  at  the  close  of  the  session  yester¬ 
day  we  had  objected  to  the  letters  on  the  ground  that  the 
offer  was  incomplete,  in  that  it  failed  to  include  the  draw¬ 
ings  which  were  a  vital  part  of  the  letter. 

I  indicated  that  I  had  several  other  grounds  of  objec¬ 
tion. 

The  Court:  That  is  correct  That  was  the  state 

566  of  tlie  record  at  the  time  we  concluded. 

Mr.  Hall :  Do  you  want  me  to  proceed  with  the  new 
grounds  of  objection  now? 

,The  Court :  Do  you  want  to  make  some  statement? 

Mr.  Hudson;  Only  this;  You  also  suggested  that  if 
I  had  any  additional  points  in  connection  with  the  first 
objection  that  you  would  be  glad  to  hear  them.  And  I  do 
have  them. 

The  Court;  That  is  likewise  correct.  Since  counsel  for 
the  plaintiff  has  indicated  that  it  is  his  intention  to  go  on 
to  further  objections  than  those  stated  yesterday,  and 
since  the  record  is  as  indicated  by  counsel  for  the  defend¬ 
ant,  that  the  Court  stated  that  counsel- for  the  defendant- 
xnig^t  make  further  statements  if  he  saw  fit  to  do  so  with 
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respect  to  the  first  objection,  it  would  seem  that  the  firfet 
order  of  proceedings  this  morning  is  to  allow  counsel  for  the 
defendant  to  make  additional  conunents  on  the  first  objec¬ 
tion.  I 

You  may  proceed.  | 

Mr.  Hudson :  I  think  in  the  first  place  that  the  objection 
raised  by  counsel  for  plaintiffs  goes  essentially  to  the 
wei^t  rather  than  to  the  admissibility  of  the  exhibit.  Mjr. 
Hall  read  from  "Wigmore  on  evidence.  i 

I  have  the  text  here  from  which  he  read  and  the  diaptOr 
is  one  dealing  with  what  is  entitled  “Rules  of  Verbal 
567  Completeness and  just  prior  to  his  quotation  jit 
states  that  in  dealing  with  the  general  principle  i]e- 
quiring  the  production  of  a  documentary  original,  if  it  jis 
available,  it  has  already  been  seen  that  testimony  based  <^n 
recollection  is  an  allowable  mode  of  proof  for  lost  docu¬ 


ments  though  sometimes  document  testimony  by  copy  jis 
preferred,  and  so  on.  | 

Now,  it  is  quite  evident  from  this  entire  chapter  that  t][ie 
discussion  is  not  a  question  of  admissibility  but  insteadj  a 
question  of  the  weight  which  is  to  be  given  to  the  exhil^it 
in  the  final  determination  of  the  issues  of  the  case.  | 

I  want  to  make  clear  on  the  record  that  our  position  ^ 
to  this  letter  of  November  10th  on  the  question  of  ad¬ 
missibility  is  simply  that  it  is  a  document  acknowledge 
by  the  British  Government  to  have  been  sent  and  by  oiir 
Ch)vemment  to  have  been  received,  and  that  it  is,  therefoi^e, 
an  admissible  piece  of  evidence  for  whatever  weight  it  m^y 
have  in  subsequent  construction.  | 

Secondly,  I  submit  to  your  Honor  that  the  objection 
which  counsel  has  made  applies  only  to  the  letter  of  Njo- 
vember  10th  and  I  wish  to  request  the  Court  to  rule  se^ 
arately  with  regard  to  the  letter  of  August  26th.  As  to  th^t, 
no  objection  of  completeness  has  been  made.  In  fact, 
objection  has  been  made,  as  I  understand  it,  which  applies 
to  the  letter  of  August  the  26th.  | 
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It  is  entirely  definite  because  it  refers,  as  I  said 

568  yesterday,  to  lie  physical  sextant  which  had  been  at 
that  time  delivered  to  the  Navy  and  it  says  that  in 

the  event  of  manufacture  of  any  part  of  that  being  desired, 
that  a  formal  letter  of  release  would  be  granted. 

Now,  that  is  at  least  a  promise  to  release  to  the  United 
States  Government  any  part  of  that  physical  sextant  which 
it  mi^t  desire.  And  it  carries  with  it,  we  say,  an  implied 
engagement  to  grant  such  a  release. 

And  we  see  no  reason  why  that  letter  quite  apart  from 
the  letter  of  November  10th,  no  reason  why  the  letter  of 
August  the  26th  should  not  be  entirely  admissable. 

As  a  third  point,  if  the  Court  please,  I  want  to  call  atten¬ 
tion  to  a  decision  of  the  late  Chief  Judge  Stephens  of  our 
Court  of  Appeals  in  Sevilla  vs.  Elizalde,  reported  in  112  P. 
2d  29.  I  have  a  photostatic  copy  here  if  your  Honor  would 
like  to  look  at  it. 

It  deals  with  a  decision  by  Chief  Judge  Stephens  of  what 
he  refers  to  as  political  questions  as  differentiated  from 
judicial  questions.  And  he  goes  into  the  law  at  considerable 
length  and  points  out  that  decisions  of  the  Executive  De¬ 
partment  in  dealings  with  foreign  governments  are,  in  es¬ 
sential,  political  questions  whidi  under  our  Constitution 
are  entrusbid  to  the  Executive  Department 
And  he  also  states,  as  I  read  now  from  Page  32 : 

“Courts  have  no  jurisdiction  to  decide  political 

569  questions.  These  are  such  as  have  been  entrusted  by 
the  sovereign  for  decision  to  the  so-called  i)olitical 

departments  of  government,  as  distinguished  from  ques¬ 
tions  which  the  sovereign  has  set  to  be  decided  in  the 
Courts.^' 

The  case  is  very  thoroughly  annotated  with  extensive 
footnotes  Many  examples  are  given  where  the  doctrine  has 
been  applied.  It  not  only  includes  cases  but  also  articles  in 
judicial  reviews,  including  for  example  one  which  is  a  Foot- 
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note  No.  12  on  Page  34,  an  article  which  Weston  had  in  |the 
*  ‘  Harvard  Law  Review  j 

And  I  think  that  this  part  of  that  footnote  is  pertinent 
whidi  appears  on  Page  35 :  j 

“In  every  instance  where  a  qnestion  of  fact  is  to  be  jde- 
cided,  it  is  one  which  the  persons  executing  the  power  or 
performing  the  duty  must  decide  as  the  very  basis  of  their 
own  not  merely  ministerial  conduct '  ’  j 

Now,  in  this  case  these  letters  which  we  offered  yester^y 
are  acknowledged  by  the  covering  certificate  to  have  b^n 
letters  from  Her  Majesty’s  Government  to  the  Govern¬ 
ment  of  the  United  States.  They  were  exchanged  betw^n 
the — mean,  they  were  obtained  by  an  exchange  of  corifes- 
pondence  between  the  United  States  Embassy  in  ijon- 
570  don,  which  made  a  formal  request  to  the  British 
Foreign  Office,  of  which  I  have  here  a  certi^ed 
copy,  and  a  reply  from  the  British  Foreign  Office  to  pie 
United  States  Embassy  in  London,  and  conveying  witl^  it 
the  certificate  which  I  offered  yesterday.  | 

If  your  Honor  would  care  to  see  these  papers  they  estab¬ 
lish  the  fact  that  this  certificate  was  obtained  from 
British  Government  by  our  State  Department  on  what  vfas, 
in  effect,  a  diplomatic  level  and  is  certified  to  us  on  piat 
basis.  I 

I  would  like  to  add  that  I  am  advised  that  the  State  |)e- 
partment  is  at  the  present  time  preparing  a  statement  w^th 
regard  to  these  very  papers  which  will  probably  be  ready 
for  presentation  to  the  Court,  I  think,  tomorrow  or  witidn 
the  day  after  that.  I 

For  all  of  these  reasons,  I  submit  that  we  are  at  least  en¬ 
titled  to  our  rights  at  final  hearing  here  and  if  necessary 
before  the  Court  of  Appeals  to  present  our  contention  ttat 
the  validity  of  these  letters  of  release  is,  in  effect,  an  exec¬ 
utive  or  political  question  over  which  the  Court  has  !no 

jurisdiction.  I 

! 

I 

I 
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Now,  the  Conrt  may  not  agree  here  or  above  but  in  any 
event  we  should  not  be  foreclosed  of  an  opportunity  to  argue 
the  point  which  we  would  be  if  these  letters  were  not  ad¬ 
mitted. 

571  I  would  like  to  place  these  two  certificates  in  the 
record  along  with  the  other  certificate  since  they  are 

all  part  and  parcel  of  the  same  thing. 

The  Court :  The  certificate  or  instrument  to  which  coun¬ 
sel  for  the  defendant  has  referred  is  a  certificate  which  is 
now  in  the  Courtis  hands.  It  is  several  pages  long.  The 
Court  hasn ’t  had  an  opportunity  to — 

Mr.  Hudson :  I  realize  that,  of  course. 

The  Court:  — ^read  it  It  is  captioned  “Unclassified 
Memorandum^’. 

Mr.  Hudson:  You  will  find  that  it  identifies  by  date  the 
letters  from  the  British  Air  Commission  which  were  the 
subject  of  the  certificate  that  we  discussed  yesterday  and 
asks  the  British  Government  to  authenticate  those  letters 
as  letters  from  the  British  Government  to  the  United  States 
Government. 

Ajid  the  reply  memorandum  from  the  British  Foreign 
Office  plus  the  certificate  does  exactly  that  If  I  might 
make — 

The  Court:,  The  Court  hasn’t  read  the  instrument  which 
is  in  the  Court’s  hands.  It  has  been  listening  to  counsel.  Is 
there  anything  in  the  unclassified  memorandum  which  is  in 
the  Court’s  hands  which  supplements  the  contents  of  the 
letter  of  November  10th  t 

Mr.  Hudson :  No,  sir.  If  you  mean  as  to  the  facts 

572  that  are  set  forth  in  the  letter.  This  memorandum  is 
simply  a  request  that  the  letter  of  November  10th  plus 
others  be  authenticated  but  it  does  not  supplement  the  con¬ 
tents  of  the  letter. 

The  Court:  Well,  if  it  does  not  then — and  this  is  an  in¬ 
quiry.  This  is  an  inquiry.  Does  it  in  any  way  modify  the 
question  that  was  before  the  Court  at  the  conclusion  of  yes¬ 
terday’s  hearingt 
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That  qnestLon  was  whether  the  exhibit  containing  thjree 
letters,  two  of  them  being  the  letter  of  Angnst  26th  and  jthe 
letter  of  November  10th,  respectively,  does  this  letter  in  £^y 
way  affect  the  considerations  mentioned  by  the  Court  yes¬ 
terday,  namely,  that  the  letter  of  November  10th  contajms 
a  reference  to  drawings,  which  drawings  counsel  for  tiie 
plaintiffs  contends  are  of  importance  since  according!  to 
counsel  for  the  plaintiffs  contention,  the  drawings  are  Es¬ 
sential  as  a  part  of  the  letter  in  order  to  establish  what  jlie 
subject  matter  of  the  letter  is  ?  i 

Does  this  unclassified  memorandum  add  anything  to  jlie 
exhibit,  which  is  before  the  Court  for  determination  as|  to 
admissibility  on  the  questions  that  are  before  the  Court  hn- 
mediately  and  which  the  Court  had  postponed  ruling  u||on 
until  this  session? 

Mr.  Hudson:  It  doesn’t  add  anything  in  the  sense | of 
amplification  of  the  text  of  the  letter,  but  I  think  tljiat 
573  it  does  place  that  letter  together  with  the  other  ii|i  a 
different  category  from  what  it  was  before  becausE — 
The  Court:  Despite  the  absence  of  the  drawing?  ! 
Mr.  Hudson:  Despite  the  absence  of  the  drawing.  1 
The  Court:  I  would  be  interested  to  hear  you  on  that.  | 
Mr.  Hudson:  Because  now  we  have  a  political  questi|on 
which  is  essence — ^this  is  not  a  letter  from  the  defendant.  It 
is  not  a  letter  from  the  plaintiffs.  But  it  is  a  letter  from  llhe 
British  Government  to  the  United  States  Government,  ^d 
it  was  accepted  by  our  State  Department  as  having  a  cEr- 
taiu  meaning  which  will  appear  in  the  certificate  which  v|ill 
be  furnished.  I 

That,  I  think,  under  the  Elizalde  case  is  essentially!  a 
political  question  which  is  beyond  the  jurisdiction,  even  jas 
Chief  Judge  Stephens  puts  it,  of  this  court.  ! 

The  Court :  Now,  what  was  the  question  involved  in  tjhe 
Elizalde  case?  | 

Mr.  Hudson:  In  that  particular  case —  ! 

The  Court :  I  mean,  the  subject  matter.  i 

Mr.  Hudson:  The  subject  matter  in  that  case  were  the 

I 

I 
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qaalificatiozis  of  a  Besident  Commissioner  of  the  Philippine 
Islands. 

The  Court:  The  Conrt  rather  assnmed  that  from 

574  the  reading — 

Mr.  Hudson;  That  is  true. 

The  Court:  — ^from  the  reading  of  the  first  few  lines  of 
No.  1  of  the  sheet. 

Mr.  Hudson:  And  the  Court,  by  Chief  Judge  Stephens, 
stated  that  it  would  not  inquire  into  the  fact  but  would  take 
the  word  of  the  State  Department  because  it  was,  in  effect, 
a  political,  question. 

Amd  you  will  find  on  the  inside  pages  from  the  days  of 
the  old  English  cases  all  the  way  through  until  modem 
times  a  very  exhaustive  discussion  of  this  doctrine  of  polit¬ 
ical  questions. 

The  Court:  Well,  is  there  anything  in  the  context  of  the 
opinion,  in  the  body  of  the  opinion,  or,  in  the  opinion  it¬ 
self,  upon  which  counsel  can  make  a  claim  that  there  is  suf- 
fiment  analogy  between  the  subject  matter  of  the  material 
discussed  in  the  Sevilla  case  and  the  subject  matter  which 
is  now  under  discussion  before  the  Court  t 

One  has  to  do  with  an  act  prescribing  qualifications  of 
the  Besident  Commissioner  of  the  Philippine  Islands  of  the 
United  States  before  establishing  the  Commonwealth, 
superseded  by  the  Independence  Act 

And  that  is  the  subject  matter  referred  to  in  the  Stephens 
opinion  in  the  Sevilla  case.  The  immediate  question  before 
the  Court  is  a  question  as  to  whether  or  not  a  release 

575  was  executed  so  as  to  free  a  patent  from  any  plaim 
for  royalties  based  upon  that  patent 

Now,  is  there  sufficient  analogy  between  those  two  situa¬ 
tions  to  make  the  rule  in  the  Sevilla  case  applicable  f 

Mr.  Hudson:  I  think  that  there  is,  but  may  I  just  say 
one  thing  there,  because  I  have  heard  a  great  deal  in  this 
case  about  patent  rights,  but  as  your  Honor  observed  in  the 
early  stages  of  this  case,  this  was  a  suit  on  a  contract.  No 
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patent  rights  are  involved  here.  The  only  thing  that  is  in¬ 
volved —  ! 

The  Court:  Well,  patents  are  certainly  collaterally  in¬ 
volved. 

Mr.  Hudson;  Only  as  a  measure  of  whether  or  not — jilist 
as  a  drawing  mi^t  have  been  attached  to  the  contract  aLid 
the  contract  said  that  if  you  make  the  device  shown  in  that 
drawing  you  pay,  and  the  patent  in  this  case  is  in  value 
only  in  that  connection  because  this  is  an  express  statute 
which  says  that  in  cases  of  manufacture  for  the  Uniied 
States  Goveniment,  that  the  entire  compensation  and  rejm- 
edy  of  the  patentee  must  be  in  the  Court  of  Claims.  I 

And  they  have  a  suit  in  the  Court  of  Claims  against  ihe 
Government  at  this  time.  This  one  here  is  predicted  Es¬ 
sentially  on  a  contract.  It  is  simply  a  claim  to  collect  mohey 
on  an  alleged  promise  to  pay,  and  the  patents  are  simpler  a 
measure  of  the  area  in  which  we  have  to  pay.  | 

576  But  there  is  no  invasion  of  patent  laws  and  no 
question  of  patent  rights  involved  in  this  case.  Th^e 
could  not  be.  As  soon  as  there  is  the  case  must  move  to  the 
Court  of  Claims  by  statute.  j 

So  I  just  wanted  to  keep  that  on  the  record  and  to  mfjike 
that  clear.  | 

The  Court :  Well,  the  Court  of  Claims  entertains  actic^ns 
involving  claims  against  the  United  States.  | 

Mr.Hudson:  That  is  true.  j 

The  Court:  This  is  an  action  based  upon  a  claim  of  |an 
individual  legal  entity  against  another  individual  le^ 
entity. 

Mr.  Hudson:  To  the  extent  that  it  is  predicted  onjan 
alleged  contract  it  is  that,  but  as  soon  as  they  depart  fr^m 
the  theory  of  contracts  and  say  that  we  violated  the  patent 
laws,  the  statute  says  that  in  any  case  of  an  invention  n^de 
for — have  forgotten  the  exact  language — ^manufactured 
by  or  for  the  United  States  without  the  license  of  pe 
owner,  the  suit  must  be  in  the  Court  of  Claims.  Tha^  is 
for  the  protection  of  the  United  States,  so  that  it  may  I  go 
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out  and  contract  freely  and  the  contractors  will  not  be  both¬ 
ered  by  suits. 

The  Government  has  assumed  there  the  liability  and  has 
passed  an  enabling  statute.  So  that  this  case  involves  noth¬ 
ing  except  mutual  promises  on  a  contract  and  the 

577  patents  are  referred  to  only  as  a  measure,  if  you 
please,  of  what  the  subject  matter  is. 

But  there  is  no  question  of  patent  rights  involved  here. 

The  Court :  Eoyalties  on  the  patents  are  involved  in  this 
action. 

Mr.  Hudson:  Royalties  are  based  on  what  counsel 
pointed  out  to  you  in  that  black  book  there.  He  alleges  that 
we  promised  to  pay  him  seven  and  a  half  per  cent  for  each 
device  and  that  promise  is  contained  in  a  contract  and  it 
has  nothing  to  do  with  the  patent 

He  might  as  well  have  taken  any  kind  of  a  blueprint  and 
made  that  part  of  the  contract  as  a  measure  of  when  we 
had  to  pay.  That  is  the  only  function  that  the  patents  have 
in  this  case. 

And  that  is  digressing  a  bit  and  I  got  a  little  off  the  track 
from  this  case,  but — 

The  Court:  The  inquiry  that  the  Court  is  making  is  to 
the  question  of  the  applicability  of  the  rule  laid  down  in  the 
Sevilla  case  by  Chief  Judge  Stephens  to  the  factual  situa¬ 
tion  involved  in  the  instant  case. 

Mr.  Hudson ;  I  want  to  call  attention  in  that  connection 
to  Page  37,  if  the  Court  please.  At  the  bottom  of  the  left- 
hand  column  there  is  a  statement  there  about  a  case  entitled 
Agency  of  Canadian  Car  &  F.  Company  vs.  American 

578  Can  Company.  Now,  what  happened  in  that  case, 
that  I  was  a  contract  action  too.  I  happen  to  know 

what  that  was. 

It  involved  the  question  of  liability  on  a  contract  between 
two  American  manufacturers  and  the  defendant  in  the  case 
excused  himself  or  tried  to  excuse  himself  on  the  basis  that 
he  had  a  contingent  liability  to  the  Russian  Government 
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Well,  this  was  ia  the  days  after  the  Czars’  Goveminent 
had  fallen  bnt  the  Czar’s  ambassador  was  still  in  this  conin- 
try.  They  had  not  recognized  the  Soviet  and  he  was  here 
and  still  under  diplomatic  recognition  which  was  est^1>- 
lished.  I 

And  he  came  forward  in  this  case  and  purported  to  auth¬ 
orize  another  Russian,  who  was  in  this  country,  to  make  a 
commitment  on  behalf  of  the  defunct  Russian  Grovemmeiit. 
And  the  court  upheld  that  commitment,  although  it  wasnl’t 
proved  in  any  way  at  all,  simply  on  the  basis  that  the  author¬ 
ity  of  the  ambassador,  although  he  had  no  government 
behind  him,  that  his  authority  was  established  by  a  me^e 
letter  from  the  Secretary  of  State  stating  that  he  was  the 
ambassador.  I 

And  that  shows  how  far  the  courts  have  gone  in  cas^s 
involving  contracts,  liabilities  of  parties  and  other  similar 
things.  j 

Now,  in  this  case  if  our  State  Department  says,  andjl 
have  the  certificate,  that  the  British  Air  Commission,  f^r 
example,  was  a  duly  authorized  British  agency  wi^ 
579  diplomatic  standing,  and  that  so  was  Air  Marshal 
BfiU  and  Group  Captain  Ragg,  who  wrote  these  lej;- 
ters,  also  of  diplomatic  standing,  that,  on  the  one  han^, 
should  be  sufficient  to  bind  the  British  Government  iusofalr 
as  their  releases  are  concerned,  but,  on  the  other  side  of  it 
we  have  the  direct  acknowledgment  of  the  British  Govenji- 
ment  here.  I 

Now,  if  that  is  construed  by  our  Government  to  amouiit 
to  a  release,  I  think  that  that  does  become  a  political  ques¬ 
tion.  I  mean,  these  cases  by  no  means  are  limited  to  the 
recognition  of  ambassadors  and  things  of  that  kind.  Thej^ 
go  far  beyond  that.  They  go  into  questions  of  contracts,  i 
In  fact,  almost  any  question  involving  a  foreign  power 
where  there  is  recognition  by  our  State  Department,  they 
go  to. 

Now,  we  believe  we  should  have  an  opportunity,  if  we 
have  to  go  to  the  Court  of  Appeals,  that  we  should  have  an 
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opportunity  to  present  this  view  np  there  and  we  can’t  do 
it  without  the  documents  on  which  to  base  it. 

And  it  is  for  that  reason  alone,  if  for  no  other,  that  these 
letters  which  we  have  here  should  be  admitted.  Secondly, 
as  I  said  in  the  beginning,  1  thiTilr  the  objection  goes  es¬ 
sentially  to  the  weight.  The  letter  has  been  proved  as  a 
letter  which  was  sent  And  now  the  question  is  how  much 
wei^it  does  it  have. 

It  may  be  that  the  evidence  will  show  what  is  meant 

580  by  “manufacturing  information”.  It  is,  by  no  means, 
all  in  yet  And  if  it  isn’t  in,  then  we  might  assume 

that  it  might  not  have  any  wei^t  at  all  in  the  long  run,  but 
that  is  a  different  thing  from  the  question  of  whether  it  is 
admissible  or  not 

Thirdly,  as  I  said  in  the  beginning,  this  objection  has  no 
application  whatever  to  the  letter  of  August  26th,  which  it 
seems  to  me  is  dearly  admissible,  and,  in  fact,  I  have  heard 
no  objection  made  to  it  on  any  grounds  that  seem  to  have 
applied  to  it 

The  Court:  The  Court  is  not  going  to  rule  in  such  a  way 
as  to  preclude  the  defendant  from  preserving  any  point  that 
the  defendant  properly  is  entitled  to  preserve.  That,  how¬ 
ever,  cannot  be  the  determining  factor  in  the  question  of 
admissibility. 

It  can  be  a  factor  in  the  diaracter  of  the  record  which  the 
Court  will  permit  the  defendant  to  make  in  order  that  he 
may  preserve  all  his  rights  to  raise  any  question  as  has 
been  su^ested,  if  it  is  necessary  to  raise  any  such  question 
in  the  Circuit  Court  of  Appeals. 

Now,  that,  as  counsel  well  knows,  could  be  preserved  by 
allowing  counsel  to  make  an  offer  to  prove,  which  the  Court 
would  entertain  and  if  the  Court  overruled  the  offer  to 
prove  the  material  would  be  incorporated  in  the  record,  but 
it  would  not  be  admitted  by  the  Court  and  it  could  be 

581  referred  to  and  all  points  based  upon  the  contents 
of  the  exhibit  would  be  preserved  and  could  be  as¬ 
serted  in  the  Circuit  Court  of  Appeals. 
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Now,  of  coarse,  this  question  of  lack  of  jurisdiction  j  in 
this  court,  because  the  point  to  be  decided  involves  a  poUt- 
ical  question  as  distinguished  from  a  question  to  be  deciqed 
hj  the  courts,  has  just  been  raised  and  has  been  discuss^ 
But  the  Court  has  indicated  that  it  has  hardly  been  per¬ 
suaded  that  the  Sevilla  case  is  sufficiently  analogous  frbm 
the  standpoint  of  fact  to  constitute  a  conclusive  authority 
in  support  of  counsel’s  position  with  respect  to  that  poi|it. 

That  case  involved  a  question  which  on  its  face  deany 
appears  to  be  a  political  question,  much  more  clearly  to  the 
Court ’s  mind  than  the  question  involved  herein.  | 

Mr.  Hudson :  Would  you  pardon  me  for  mtermpting?  | 
The  Court:  You  may  interrupt.  j 

Mr.  Hudson :  I  only  wanted  to  say  that  these  other  j^u- 
thorities — only  got  this  photostatic  copy  this  momiiig. 
And,  as  I  say,  some  of  these  cases  are  far  different  from  tjhe 
type  that  was  presented  here  and  if  your  Honor  would  c6n- 
sent  or  if  your  Honor  would  like,  we  would  be  glad  to  fil^  a 
short  memorandum,  say,  tomorrow,  if  you  would  care  |  to 
hold  the  question  until  then.  j 

Perhaps  by  then  the  certificate  that  I  mentions 
582  from  the  State  Department  might  throw  some  li^ht 
on  the  subject  also.  j 

The  Court:  If  sudi  a  ruHng  will  not  interfere  with  ^e 
orderly  progress  of  the  case  the  Court  would  have  no  (Ob¬ 
jection  to  following  the  suggestion  made  by  counsel  for  t[he 
defendant.  I 

What  is  counsel  for  the  plaintiffs  position?  | 

Mr.  Hall:  What  was  that  last  sentence?  I  didn’t  hear  lit. 
The  Court :  The  Court  said  that  if  following  the  sugges¬ 
tion  of  the  defendant  to  defer  ruling  on  the  matter  uhtil 
counsel  for  the  defendant  had  had  opportunity  to  furnish 
further  authority  would  not  interfere  with  the  orderly  pifo- 
gress  of  the  case,  the  Court  would  have  no  objection  !to 
agreeing  to  the  suggestion  made  by  counsel  for  the  defeild- 
ant.  I 


And  the  Court  asked  oonnsel  for  the  plaintiffs  what  coun¬ 
sel — 

Mr.  Hudson :  I  can’t  see  how  it  would,  if  the  Court  please. 
The  next  two  days  have  been  committed  to  testimony  about 
these  patents  because  of  Mr.  Hall’s  necessary  absence,  and 
we  have  Admiral  Smith  there  but  he  has  passed  the  point 
at  which  these  letters  would  be  material  ia  his  testimony. 

We  have  another  witness  who  will  be  in  a  little  later  to  be 
put  on  and  I  can  assure  you  that  he  won’t  have  any- 

583  thing  to  say  about  those  letters. 

The  Court :  The  point  that  the  Court  had  in  mind 
is  a  contingency,  of  course,  and  the  Court  can’t  foresee  what 
might  happen.  The  contingency  or  what  the  Court  had  in 
mind  may  be  technical 

The  contingency  was  that  it  is  possible  that  defendant 
may  have  in  mind  proceeding  along  a  certain  line  on  the 
premise  that  this  material  was  admitted  by  the  Court,  that 
that  is  a  possibility,  and  if  so,  and  the  record  is  going  to  be 
elaborated  on  that  basis,  it  might  cause  expenditure  of  a 
considerable  amount  of  time  which  would  be  saved  if  the 
Court  should  rule  on  the  matter  finally  at  this  time. 

Now,  that  is  a  matter  that  counsel  for  the  defendant  can 
answer. 

Mr.  Hudson:  I  think  we  can  avoid  that  contingency  as 
far  as  I  am  concerned. 

Mr.  BEall:  Your  Honor,  we  have  the  certificate  of  the 
State  Department  right  here  and  it  states  quite  the  opposite 
of  what  opposing  counsel  has  said. 

I  am  sorry  that  I  do  not  have  two  extra  copies,  but  I  will 
read  it 

The  Court ;  Well,  now,  just  a  moment.  The  Court  is  be- 
.  ing  handed  material  in  a  manner  which  is  not  quite 

584  orderly. 

Mr.  Hall:  Well,  do  you  want  me  to  make  this  an 

exhibit? 

The  Court:  That  is,  orderly  for  the  development  of  the 
record.  Counsel  for  the  defendant  as  a  part  of  his  argu- 
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ment  handed  to  the  Conrt  an  instrmnent  previously  refer¬ 
red  to  which  is  captioned  ^‘Unclassihed  Memorandum” 
without  being  made  a  part  of  the  record.  | 

And  counsel  for  the  plaintiffs  now  suggests  that  he  h^d 
to  the  Court  some  certificate  from  the  Government  of  |the 
United  States  which  is  not  being  made  a  part  of  the  recj^rd 
and,  in  fact,  if  presented  by  counsel  for  the  plaintiffs  at  this 
time  would  be  in  a  sense  out  of  order  since  we  are  i|ow 
engaged  in  the  examination  of  this  current  witness  by  jthe 
defendant  | 

Now,  you  can  make  reference  to  these  things  in  argi^g 
your  points  if  you  wish.  But  so  far  as  establishing  a  record 
or  making  a  record,  the  Court  would  caution  the  atton^eys 
on  both  sides  that  for  their  own  protection  as  well  as  |for 
the  convenience  and  benefit  of  the  Court  the  record  shc^uld 
be  made  in  as  orderly  a  way  as  possible.  | 

Mr.  Hall:  Did  you  want  me  to  proceed  with  my  oijher 
grounds  of  objection  then  ?  j 

The  Court:  Well,  a  suggestion  has  been  made  by  cou^isel 
for  the  defendant  and  the  Court  has  inquired  regar4mg 
counsel  for  the  plaintiffs  attitude  with  regard  to  jthe 
585  suggestion.  That  suggestion  is  that  the  Court  d^fer 
its  ruling,  let  the  matter  pend,  and  allow  the  cast  to 
proceed  in  order  that  the  defendant  may  be  accorded  I  the 
right  to  pursue  further  the  question  of  the  admissibility  of 
the  exhibit  in  question,  which  is  Defendant’s  Exhibit  I  No. 
13  for  identification,  by  presenting  further  authoritiet  in 
support  of  defendant’s  contention  that  the  exhibit  should 
be  received  in  evidence.  I 

Now  that  is  the  record  situation  as  the  Court  sees  it.  I 
*  Mr.  Hall:  Yes.  Well,  I  would  suggest  that  your  H(inor 
allow  me  to  state  the  other  groxmds  of  objection  so  they  ^will 
be  in  the  record  and  I  won’t  spend  mu<i  time.  I  will  ^ust 
make  a  short  statement,  so  my  objection  will  be  complete. 

And  the  reason  I  do  this  is  that  if  eventually  you  sus^in 
the  objection  I  will  want  to  be  able  to  avail  myself  oi  all 
the  groimds  of  objection  before  the  Court  of  Appeals.  And 
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so  I  would  like  to  just  state  the  remainder  and  I  will  do  it 
inside  of  two  or  three  minutes.  So  it  won^t  take  very  long. 

The  Court:  Well,  that  is  not  quite  a  response  to  the 
Court’s  question  as  to  your  attitude  with  respect  to  the  sug¬ 
gestion  of  counsel  for  the  defendant  that  the  Court  defer  its 
ruling  and  allow  the  matter  to  pend  and  be  ruled 

586  upon  later  after  counsel  for  the  defendant  has  had  an 
opportunity  to  present  additional  authorities. 

Mr.  Hiill:  Yes. 

The  Court :  I  am  simply  asking  for  your  views  upon  that. 

Mr.  Hall:  Well,  suppose  we  do  this.  I  will  state  all  of  my 
grounds  of  objection  and  then  your  Honor  can  have  a  fur¬ 
ther  hearing  and  rule  on  them  Friday  after  I  get  hack. 

The  Court:  You  may  state  your  additional  objections. 
Proceed. 

Mr.  HaU:  We  object  to  the  letter — 

The  Court :  Now,  which  letter  are  you  referring  to  ? 

Mr.  Hall :  The  Hill  letter  of  November  10th,  1941,  and  all 
those  of  the  same  series. 

The  Court :  When  you  say  that  do  you  refer  to  the  letter 
of  August  26th  T 

Mr.  HaU:  Yes,  the  entire  group. 

The  Court :  Your  objection  would  be  to  the  exhibit  then  ? 

Mr.  HaU:  Yes. 

The  Court:  AU  right.  Exhibit  No.  13.  Proceed. 

Mr.  HaU:  On  the  ground  that  the  letter  is  either  irrele¬ 
vant,  totaUy  irrelevant,  or  in  the  alternative  there  must  be 
proof  of  the  authority  of  the  persons  who  wrote  the 

587  letter. 

The  British  Government  has  construed  the  letter, 
as  your  Honor  knows,  to  mean  that  they  were  not  giving  the 
rights  of  British  subjects.  If  that  is  what  the  letter  means  it 
is  totaUy  irrelevant  to  this  suit. 

On  the  other  hand,  if  the  letter  means  what  I  guess  the 
defendant  is  going  to  say  it  means,  namely,  that  the  British 
Government  was  attempting  to  give  away  the  rights  of 
British  subjects,  then  the  question  arises  as  to  whetiier  the 
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I 

I 

man  who  signed  the  letter  had  any  authority  of  emineijit 
domain  or  any  authority  to  affect  the  rights  of  British  su]> 
jects.  I 

Now,  he  is  a  lowly  officer  of  the  British  Army.  You  w^ 
notice  that  he  didn’t  even  sign  the  letter  himself.  Som^ 
body  else  signed  his  name  and  then  somebody  else  initially 
for  him.  So  it  might  have  been  the  janitor  who  actually 
wrote  the  letter  for  all  the  record  shows.  j 

While  it  is  said  to  be  a  letter  of  Her  Majesty’s  Goverh- 
ment  on  the  certificate,  that  doesn’t  mean  that  it  was  {a 
letter  by  a  person  who  had  authority  to  exercise  rights  ^f 
eminent  domain.  It  meant  that  it  was  a  letter  from  some¬ 
body  who  was  attempting  to  deal  with  the  British  Goverji- 
ment ’s  own  property  and  not  that  of  the  subjects.  ' 

There  are  many  authorities  which  state  that  under  the^e 
circumstances  more  evidence  is  required  in  a  case  of  thlis 
type,  such  as  Knox  vs.  Kearney,  2^J  Nev.  393,  Page  4010, 
which  was  cited  with  approval  by  the  Court  of  A^)- 
588  peals  for  the  District  of  Columbia  at  68  App.  D.  fcj. 
356.  The  Court  said:  | 

I 

“  •  •  •  the  law  presumes  the  validity  and  regularity  of 
the  official  acts  of  public  officers  within  the  line  of  their  of¬ 
ficial  duty,  as  it  does  the  regularity  of  the  acts  of  privalte 
persons,  and  this  presumption  obtains  until  overcome  ty 
proofs,  as  to  all  acts  involving  the  performance  of  minis¬ 
terial  or  administrative  duties,  except  in  a  case  where  it  is 
sought  to  take  away  personnel  rights  of  a  citizen  or  deprive 
him  of  his  property  or  place  a  charge  of  lien  thereon.  ’  ’  j 

So  one  recognized  exception  to  the  presumption  |of 
regularity  in  the  acts  of  public  officials  is  where  they  at¬ 
tempt  to  take  away  somebody’s  property  and  in  that  situa¬ 
tion  direct  proof  is  required  that  the  official  in  question  h^d 
the  authority  to  affect  the  property.  | 

So  it  boils  down  to  this :  If  they  say  that  the  man  h^d 
authority  to  write  the  letter,  that  may  be  true,  but  the  m^re 
important  question  is,  if  the  letter  is  to  have  any  bearing 


on  the  suit,  they  have  to  show  that  he  had  authority  to  af¬ 
fect  the  rights  of  the  subjects,  of  the  British  subjects. 

Now,  moreover,  the  Hill  letter  of  November  10th,  1941, 
refers  in  the  third  paragraph  thereof  to  certain  joint  de¬ 
fense  plans  and  other  arrangements  and  agreements 

589  that  are  necessary  to  an  understanding  of  the  letter. 
For  example,  it  says  the  information  is  released 

“solely  in  order  to  assist  the  joint  defense  plans  of  our  re¬ 
spective  Governments  and  upon  the  understanding  that  the 
use  of  such  information,  et  cetera,  will  be  strictly  limited 
to  that  purpose  and  to  the  period  of  the  present  war  emer¬ 
gency’'. 

Now,  without  those  defense  plans  nobody  knows  what  the 
scope  of  this  release  is.  That  is  just  one  example.  But,  as  I 
say,  the  whole  offer  is  such  an  incomplete  part  of  a  large  pic¬ 
ture  that  it  is  impossible  to  understand  what  the  letter 
means  based  on  the  instant  offer. 

Now,  the  final  thing  is  we  don’t  think  the  letters  have  been 
properly  proved  and  in  that  respect  we  want  to  offer  in  evi¬ 
dence  this  excerpt  from  the  affidavit  of  defendant’s  counsel, 
Mr.  Hudson,  executed  on  the  15th  day  of  March  1955  and 
filed  in  this  court,  where  he  said:  “Affiant  believes,  how¬ 
ever,  that  the  British  officials  would  permit  Air  Vice  Mar¬ 
shal  Eagg  to  answer  interrogatories  propounded  by  a  com¬ 
mission  from  this  Court.  Further  if  affiant’s  belief  should 
prove  incorrect,  affiant  is  advised  by  English  counsel  that 
the  testimony  of  witnesses  may  be  compelled  under  English 
law  by  the  Foreign  Tribunals  Evidence  Act,  1856,  before 
any  fit  and  proper  person  ujwn  the  desire  of  this  court  to 
effect  being  shown  to  it  as  by  commission  of  this  court,  and 
that  in  procedure  under  the  Act  the  Commissioner  of  this 
court  may  be  appointed  examiner  by  the  English  court  with 
instructions  to  forward  the  depositions,  when  completed,  to 
a  master  of  the  English  court  who  is  to  certify  the  same  and 
forward  them  to  this  court”. 

590  So  they  had  a  procedure  available  to  them  to  take 
more  evidence.  They  never  issued  a  subpoena  for 

Mr.  Bagg,  and  naturally,  they  didn’t  get  it 
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Mr.  Hudson :  Since  1  am  being  charged  with  my  affida^t 
may  I  explain  that  the  statement  in  the  affidavit  was  tak^n 
from  a  well  recognized  text  book;  and  I  think,  is  undoubtedly 
true  with  the  exception  of  Crown  servants, 
tary  personnel  who  are  subject  to  orders 
And  as  I  told  your  Honor  yesterday  and  as  appears  in 
the  record  in  a  letter  to  Mr.  Hull,  the  Clerk  of  this  Couji, 
from  our  consul,  Bagg  stated  to  our  representative  that  te 
had  been  instructed  as  a  Crown  servant  not  to  testify  and 
it  is  my  understanding  that  in  that  circumstance  the  usual 
rule  does  not  apply  and  subpoena  is  not  available.  i 
The  Court :  That  again  raises  the  controversy  that  had 
been  indicated — ^it  hasn’t  been  explored — regarding  the  ab¬ 
sence  of  the  testimony  of  Bagg  by  means  of  deposition,  to 
which  the  Court  referred  previously  in  the  record  and  need 
not  again  refer  to  it.  j 

It  is  apparently  a  matter  of  controversy  as  to  the  reason 
why  the  Bagg  deposition  was  not  taken  and  as  to  whethier 
under  the  British  law,  it  might  have  been  taken  by  the  (de¬ 
fendant.  j 

The  Court  will  defer  ruling  on  the  admissibility  k)f 
591  Defendant’s  Exhibit  No.  13  in  accordance  with  tfie 
request  of  counsel  for  the  defendant  and  for  the  rea¬ 
sons  stated  by  counsel  for  the  defendant,  which  are  that 
counsel  for  the  defendant  asks  additional  opportunity  to 
furnish  authorities  to  the  Court  along  the  line  of  the  iju- 
thority  in  Sevilla  vs.  Elizalde,  which  counsel  for  the  defei3|d- 
ant  states  are  applicable  to  the  factual  situation  in  this  cas^e. 
Does  that  properly  state  it  t  ' 

Mr.  Hudson:  That  is  right  j 

The  Court :  Very  welL  We  will  proceed  under  that  rufe. 
Counsel  may  proceed  with  the  examination.  ' 

Mr.  Hudson:  May  we  mark  the  two  certificates  tha^  I 
hand  you  as —  | 

The  Court:  You  may.  | 

Mr.  Hudson:  If  the  Court  please,  let’s  make  them  13fA 


I 


particularly  mi|i- 
of  the  Crown,  i 


I 


and  B  because  they  go  along  with  13  and  then  the  ruling 
can  apply  to  alL 
The  Court:  Very  well 

(Thereupon  a  document  identified  as  a  certified  copy  of  a 
memorandum  of  Foreign  Office  was  marked  by  the  Deputy 
Clerk  as  Defendant’s  Exhibit  No.  13- A  for  identification.) 

(Thereupon  a  document  identified  as  a  certified  copy  of  a 
memorandum  of  Foreign  Office  dated  4/20/55  was  marked 
by  the  Deputy  Clerk  as  Defendant’s  Exhibit  No.  13-B  for 
identification.) 

592  Mr.  Hall:  Your  Honor,  I  have  never  read  either 
one  of  these  things,  13-A  or  13-B.  They  had  some 

document  at  the  outset  of  the  case  that  the  defendant  said 
they  weren’t  going  to  introduce,  however,  the  defendant  has 
put  in  an  answer  to  an  interrogatory  in  which  he  says  that 
you  can’t  understand  these  without  reading  some  others. 

And  we  may  want  to  ask  that  he  be  compelled  to  put  the 
remainder  in. 

Mr.  Hudson :  You  are  quite  mistaken,  Mr.  HalL  I  never 
said  anything  about  these  documents  in  any  interrogatories. 
These  are  quite  different  Perhaps  you  had  better  read 
them. 

Mr.  Hall:  We  would  like  to  reserve  the  right  to  object 
to  these  after  we  have  read  them.  Can  we  do  thatt 
The  Court:  Reserve  the  right  to  object  to  them? 

Mr.  Hall :  Yes.  He  has  just  put  in  two  more  documents 
that  we  haven ’t  read  yet 

The  Court:  You  may  reserve  the  right  to  object  to  them. 
The  Court  was  of  the  view  that  Exhibits  13-A  and  B  would 
be  included  with  Exhibit  13  by  the  Court  in  its  comment 
that  ruling  as  to  admissibility  would  be  deferred. 

Mr.  Hudson:  That  was  my  intention,  yes,  your  Honor. 
The  Court:  Now,  counsel  for  the  plaintiffs  doesn’t  make 
objection  to  13-A  and  B — and  they  would  not  under 

593  the  record,  strictly  speaking,  be  included  in  the 
Court’s  ruling,  deferring  ruling  as  to  the  admissi- 
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bility  of  the  exhibits.  If  counsel  wishes  to  make  objection 
to  13-A  and  B  and  put  13-A  and  B  in  the  same  category, 
so  far  as  the  record  is  concerned,  as  is  Defendant's  Exhibit 
No.  13,  then  the  question  as  to  the  admissibility  of  all  Of 
them  can  be  deferred.  j 

Mr.  Hall:  All  right  I  make  objection  to  Exhibits  13-}A 
and  13-B  on  the  grounds  that  they  are  improper,  irrelevai^t, 
and  not  properly  authenticated  and  all  the  other  reasojns 
that  apply  to  13,  and  ask  that  the  ruling  be  made  on  it  |at 
the  same  time.  | 

The  Court :  All  right.  Then  the  record  at  this  time  is  tljat 
the  defendant  offers  in  evidence  Defendant’s  Exhibits  13LA 
and  13-B.  The  plaintiffs  object  to  their  admission,  and  tjhe 
Court  will  defer  ruling  on  that  objection  as  it  has  defenjed 
ruling  on  plaintiffs’  objection  to  Exhibit  No.  13.  j 
Very  well.  Proceed.  Counsel  may  proceed  with  the 
amination  of  the  witness.  | 

I 

Direct  Examination  (resumed)  | 

By  Mr.  Hudson :  | 

Q.  I  hand  you  herewith  a  device  which  has  been  admitied 
in  evidence  in  this  case  as  Defendant’s  Exhibit  7.  i 
Do  you  recognize  thatT  A.  This  is  our  prototype  for  the 

Mark  V  sextant,  the  Bendix  3014.  j 

594  Q.  And  when  did  you  first  see  that  prototype?  |  A. 

Early  in  ’41  or  perhaps  late  ’40.  I  saw  it  in  Hie  prjoc- 
ess  of  development  over  an  extended  period  of  time.  | 

Q.  And  where  was  it  developed?  A.  It  was  developed]  by 
Bendix  in  cooperation  with  our  JAC  Committee.  I 

Q.  By  “JAC”  you  refer —  A.  Joint  Aircraft  Commi^ee. 
Q.  — to  Joint  Aircraft  Committee.  | 

And  what  did  that  cooperation  consist  of?  A.  Well,] we 
spelled  out  what  the  services  required  and  this  is  the  version 
done  by  Bendix  which  we  approved.  | 

Q.  And  what  particular  requirements  did  you  spell  j>ut, 
as  you  say,  do  you  recall?  A.  Well,  we  wanted  sometl^g 
simpler,  because  it  was  getting  difScult  to  get  materials.  [We 


wanted  it  lighter.  It  had  to  be  available  to  be  used  in  an 
astrodome. 

Q.  Well,  after  yon  had  considered  this  prototype  did  yon 
snbseqnently  discnss  it  with  Bendix  representatives?  A. 
Yes,  it  was  discnssed.  While  it  was  in  development  it  was 
discnssed  continnonsly.  The  final  decision  to  go  into  pro- 
dnction  on  it  was  made  on  20  Angnst  of  ^41. 

Q.  Who  took  part  in  these  discnssions  prior  to  this  final 
decision?  A.Ibegyonrpardon? 

595  Q.  Who  took  part  in  these  discnssions  prior  to  this 
final  decision?  A.  Oh,  the  Air  Corps,  the  British, 

people  in  my  ofl&ce  here  and  my  navigational  people  np  in 
Philadelphia  and,  of  conrse,  Bendix  and  probably  Fleet 
people,  too.  I  mean,  everyone  we  conld  get. 

Q.  Conld  yon  name  the  individnals  who  represented  these 
varions  agencies?  A.  Yes.  Primarily  Major  Thnrlow  was 
the  officer  in  the  Air  Corps,  Gronp  Captain  Ragg  for  the 
United  Kingdom,  Lientenant  Hayward  in  the  Navy  for  onr 
instmment  development  section,  Mr.  Greenland,  a  physicist 
np  at  onr  instmment  development  section  and,  of  conrse, 
Bendix  personnel  and  the  appropriate  people  in  my  own 
office. 

Q.  Now,  yon  referred  to  a  decision.  I  think  yon  nsed  the 
expression  **  final  decision  on  Angnst  20th,  1941”. 

I  hand  yon  a  copy  of  a  memorandnm  with  that  date  on  it 
Will  yon  eaxmine  that  and  tell  me  whether  it  is  a  memo¬ 
randnm  of  the  meeting  at  which  that  decision  was  reached? 
A.  That  is  correct 

Q.  In  the  third  line  of  paragraph  one  of  the  memorandnm 
there  is  a  reference  to  the  small  light  one,  meaning  sextant, 
and  to  what  does  that  refer?  A.  This  refers  to  Defendant's 
Exhibit  No.  7. 

596  Q.  In  paragraph  1(b)  there  is  a  reference  to  a 
British  averaging  device;  to  what  device  does  that 

refer?  A.  That  is  the  British  Mark  IX- A  averaging  device, 
the  Famsborongh,  the  RAE  device.  I  don^t  know  the  exhibit 
nnmber.  It  is  in  evidence,  I  think. 
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Q.  Did  yon  have  snch  a  device  at  this  meeting?  A.  I  had 
the  physical  Mark  EX-A  sextant  which  had  been  delivered 
to  me  by  the  United  Bangdom.  j 

Q.  When  was  the  first  delivered  to  yon?  A.  In  Jxdy,  1941^ 
Q.  For  what  purpose?  A.  It  was  delivered  here  with  th^ 
hopes  that  we  would  build  this  averaging  device.  j 

Q.  And  what  did  you  do  with  it  when  you  first  received 
it?  A.  Our  people  studied  it  and  we  made  it  available  to  ouj: 
instrument  development  section.  | 

Q.  And  I  hand  you  a  sextant.  Defendant’s  Exhibit  No. 

Is  that  the  device  to  which  you  have  been  referring?  Aj- 
Yes.  The  averaging  device  is  the  one  here  on  Defendant ’p 
Exhibit  No.  5. 

Mr.  Hudson:  At  this  point  I  offer  the  memorandum 
evidence  as  Defendant’s  Exhibit  No.  14. 

By  Mr.  Hudson: 

Q.  How  long  did  you  have  this  sextant,  Defend- 
597  ant’s  Exhibit  No.  5,  under  examination?  A.  We  ha^ 
it  for  probably  three  weeks  and  then  we  returned  it 
to  the  British  for  a  couple  of  days  and  then  we  got  it  bacjk 
prior  to  20  August  and  then  delivered  it  to  Bendix.  | 
Q.  Delivered  it  to  Bendix  when?  A.  On  the  20th  of  August 
or  the  next  day.  I  mean,  speed  was  of  the  essence.  j 
The  Court :  The  Court  will  interrupt.  It  has  not  ruled  on 
Defendant’s  Exhibit  No.  14.  Defendant’s  Exhibit  No.  14 
^vili  be  received.  i 

(Thereupon  a  document  identified  as  a  memorandum 
dated  8/20/41  was  marked  by  the  Deputy  Qe A  as  Defend¬ 
ant ’s  Exhibit  No.  14  and  received  in  evidence.) 

The  Court:  Proceed. 

By  Mr.  Hudson: 

Q.  Who  made  the  examination  of  the  sextant  for  tjic 
Navy?  A.  I  did.  ^ 

Q.  And  what  were  your  conclusions  with  regard  to  ^t, 
particularly  the  averaging  device?  A.  I  thought  that  ye 


should  use  it.  I  was  the  senior  Navy  person  and  I  made 
this  decision,  however,  over  opposition  in  the  Navy  and  the 
Air  Corps. 

Q.  And  from  what  source  was  the  opposition.  Admiral? 
A.  This  arithmetical  averager  is  only  one  of  several 

598  ways  of  obtaining  an  accurate  altitude  to  correspond 
with  a  certain  time  and  bearing.  And  I  had  here  on 

that  date  something  that  merely  had  to  be  adopted  to  De¬ 
fendant's  Exhibit  No.  7  and  go  into  production. 

If  I  took  some  of  the  devices  that  the  Air  Corps  or  my 
instrument  development  section  wanted,  they  existed  only 
in  breadboard  form  and  I  didn’t  know  how  many  months  I 
might  lose  and  I  couldn’t  afford  to  lose  them,  because  plans 
were  coming  along  with  the  astrodome  and  we  had  to  have 
the  sextants  ready  at  the  same  time. 

And  here  was  a  device  that  worked.  It  wasn’t  the  best 
device  in  the  world  and  there  are  better  devices  today,  but 
it  is  and  was  a  good  device. 

Q.  Did  you  discuss,  sir,  the  averaging  device  with  the 
Army  Air  Force  or  with  anyone  in  the  Army  Air  Force  as 
to  its  suitability?  A.  Yes.  Our  committee,  our  Joint  Air¬ 
craft  Committee,  of  course,  discussed  sextants  probably 
every  day  during  the  war.  They  were  so  important  that  they 
were  always  up  for  discussion. 

I  specifically  discussed  this  with  Major  Thurlow,  Captain 
John  Mills,  Lieutenant  Hayes.  Those  were  the  principal  Air 
Corps  men  at  that  time. 

Q.  Major  Thurlow  was  the  Air  Force  representative  on 
your  committee?  A.  That  is  correct. 

599  Q.  Do  you  know  whether  he  made  any  report  of 
his  conclusions?  A.  Yes,  he — 

Mr.  Hall:  I  object,  your  Honor.  That  is  going  to  be  hear¬ 
say. 

Mr.  Hudson:  I  didn’t  say  anything  about  that  yet  that 
might  be  hearsay.  I  merely  asked  the  witness  if  he  knew. 

The  Court :  He  may  answer  if  he  knows  whether  he  made 
any. 

The  Witness :  Yes,  I  know.  I  have  seen  the  report 
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I 


By  Mr.  Hudson :  | 

Q.  Is  this  a  copy  of  the  report  that  you  saw?  A.  Tes.  I 
Q.  Is  that  report  signed?  A.  Yes,  this  report  is  signe<i 
here.  | 

Q.  Can  you  identify  the  signature?  A.  Yes.  This  is  Majoif 
Thurlow’s  signature.  i 

Mr.  Hudson :  I  offer  the  report,  about  which  the  witnea^ 
has  just  testified,  in  evidence  as  Defendant's  Exhibit  No.  151 

•  •  ■  •  •  •  •  4^ 

601  The  Court :  Well,  the  Court  will  receive  it  for  suclji 
weight  as  it  may  have.  It  will  be  received  in  evidence. 


(Thereupon  a  document  identified  as  a  Memorandum  Re^ 
port  was  marked  by  the  Deputy  Clerk  as  Defendant’s  Exj- 
hibit  No.  15  and  received  in  evidence.)  j 

By  Mr.  Hudson :  | 

I 

Q.  At  this  meeting  of  August  20th  at  which  the  Bendix 
representatives  were  present  you  had,  as  I  understand  ii. 
Defendant’s  Exhibit  No.  5  there  at  the  time.  | 

That  is  correct,  is  it  not?  A.  That  is  correct  j 

Q.  What  did  you  instruct  Bendix  to  do  or  request  Bendik 
to  do  insofar  as  that  exhibit  is  concerned?  A.  I  told  them  tjo 
redesign  this,  not  that  there  was  anything  wrong  with  thijs 
averager,  but  we  had  to  redesign  it  for  American  thread^, 
materials,  and  we  had  to  fit  it  on  to  here.  j 

It  was  unfortunate  that  we  couldn’t  take  the  physic^ 
gimmick  as  was  and  put  it  on  but  we  had  to  change  it.  | 
Q.  Now, —  A.  We  told  them  to  go  ahead  and  get  going  ok 
that  as  fast  as  they  could.  | 

Q.  When  you  refer  to  parts  to  be  redesigned  which  yo^ 
later  called  a  “gimmick” —  A.  An  averager.  Tl^e 
602  averager.  | 

Q.  — ^you  mean  the  averaging  attachment  on  Ek- 
hibitNa5?  A.  Yes.  ! 

Q.  And  when  you  refer  to  adding  that  to —  A.  The  sek- 
tant  j 


! 
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Q.  — and  other  sextants  yon  mean  what?  A.  Defendant’s 
Exhibit  No.  7. 

Q.  Did  Bendix  or  did  the  Bendix  representatives,  I  mean, 
accept  your  instruction  at  that  time?  A.  Well,  finally  they — 
frankly,  they,  of  course,  were  working  on  something  of  their 
own.  They  were  frightened  of  the  patent  angle  and  they 
didn’t  want  to  do  it,  but  we — ^it  was  war — ^we  had  enough 
authority  to— you  might  say,  to  overrule  their  objections. 

I  assured  them  they  didn’t  have  to  worry  about  patent 
trouble.  It  was  a  mistake,  I  guess. 

Mr.  Hall :  Your  Honor,  I  move  to  strike  out  his  statement 
about  what  he  told  them  about  patents,  because  he  was  act¬ 
ing  outside  of  the  scope  of  his  authority. 

I  have  here  several  certificates  from  the  Navy  Depart¬ 
ment  showing  the  authority  of  different  people  in  the  De¬ 
partment,  and  I  want  to  exhibit  them  to  the  Court  and, 
moreover,  when  he  says  the  Government  had  authority  to 
tell  these  people  what  to  do,  that  authority  is  exemplified 
in  the  Government  contracts  and  the  Court  should  look  to 
those  authentic  documents  for  that  purpose. 

603  Now,  here  is  a  certificate  of  the  Navy  defining  the 
duties  of  the  instrument  section  which  was  his  section 
and  also  of  the  patent  section  of  the  engineering  division 
of  the  Bureau  of  Aeronautics. 

The  instrument  section  is  listed  as  follows:  “11.  Instru¬ 
ments.  Besponsible  for  all  matters  affecting  the  design, 
development,  procurement  requirements  and  installation  of 
instruments  and  navigational  equipment  for  use  in  naval 
aircraft  Direct  and  testing  operating  procedures  and 
standardization  of  all  instruments”. — ^period. 

Then  patents.  No.  14 :  “Patents.  Besponsible  for  all  mat¬ 
ters  having  to  do  with  XJ.  S.  letters  patent  and  their  applica¬ 
tion  in  the  work  of  the  Bureau.  To  protect  the  interests  of 
the  Government  in  connection  with  patent  matters  growing 
out  of  aeronautical  development  in  the  Bureau  and  in  the 
field.  To  provide  the  legal  protection  in  procurement  con¬ 
tracts  for  the  purpose  of  avoiding  litigation  in  connection 
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with  patentable  features  developed  in  the  instigation  of  t^e 
Bureau  in  the  execution  of  such  contracts  by  the  contract|>r. 
To  preserve  contact  in  close  cooperation  with  the  patent 
work  of  the  Judge  Advocate  Generates  OflBce  and  to  apj^ly 
all  pertinent  material  in  the  prosecution  of  patent  litigatijon 
in  connection  with  naval  aeronautics — ^period.  j 

So  it  is  clear  that  the  Navy  Department  had  \aji 

604  engineering  division  which  Commander  Smith  vfas 
working  at  and  a  patent  division  and  the  patent  di(«d- 

sion  was  charged  with  all  duties  relating  to  patent  wojrk, 
and  if  he  undertook  to  do  any  he  was  acting  outside  ^he 
scope  of  his  authority,  and  his  actions  are  a  nullity  at  l^w. 

And,  therefore,  we  shouldn’t  receive  this.  This  is  jnst 
another  way  of  putting  hearsay  into  the  evidence.  And  also 
this  business  about  “we  had  authority  to  compel  theni”, 
there  again,  that  is  under  the  duty  of  other  departments. 

If  a  contractor  during  the  war  refused  to  follow  the  Gpv- 
emment’s  orders  they  had  legal  authority  and  the  Ju4ge 
Advocate  General’s  Office  or  somebody  else’s  office  iiad 
charge  of  that  but,  you  see,  that  is  not  one  of  the  rules  heire. 

And  if  he  did  say  to  ignore  all  patents  then  he  violate^  a 
general  order  of  the  Navy,  No.  5,  of  which  we  have  a  cer¬ 
tified  copy.  I  will  read  that  This  certificate  shows  tijiat 
general  order  No.  5  was  in  effect  on  this  date.  This  is  sigi^ed 
by  the  Secretary  of  Navy,  certified  by  the  Navy  Department. 
“Adoption  or  use  of  inventions,  proprietary  articles  j|nd 
compositions.  Hereafter  no  bureau  or  office  or  employee!  ^ 
or  under  the  Navy  Department  and  no  officer  of  the  Navyj  or 
Marine  Corps  shall  for  or  in  the  interest  of  the  Government 
knowingly  adopt  or  use  or  authorize  the  adoption  or  us^  of 
any  proprietary  article  or  any  invention  or  comp^si- 

605  tion  patented  or  copyrighted  or  on  which  patent!  or 
copyright  has  been  applied  for  without  consent 


agreement  with  the  owner  except  by  specific  authorization 


of  the  Department,  provided  always  that  the  interests 


the  naval  service  shall  not  be  injured  or  jeopardized  by  the 


or 


of 
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delay  necessary  for  the  obtaining  of  the  Department’s 
anthorization.  ” 

Paragraph  2:  “In  all  cases  where  such  invention  or 
proprietary  article  or  composition  is  to  be  adopted  or  used 
without  the  owner’s  consent  or  agreement,  a  full  report  of 
the  facts  and  circumstances  of  the  case  will  be  made  to  the 
Department  without  unnecessary  delay.” 

That  is  signed  by  the  Secretary  of  Navy. 

Now,  if  he  was  to  say  “I  am  going  to  ignore  a  patent”; 
that  there  is  such  a  completely  urgent  situation  pressing 
him  for  a  decision  that  he  has  got  to  ignore  this  patent, 
why,  then  it  was  his  duty  to  make  an  immediate  report  to 
the  Secretary  of  Navy  as  to  why  he  was  doing  it. 

And  no  such  report  has  been  made  and  there  is  no  indica¬ 
tion  that  he  had  authority  to  violate  the  patent  rights  or  to 
direct  Bendix  anything  of  the  kind  and,  in  fact,  when  the 
Government  contracts  issued  you  will  find  that  four  out  of 
the  six  Government  contracts  unqualifiedly  state  that  Ben¬ 
dix  shall  hold  the  Government  harmless. 

And  one  other  Government  contract  has  a  short 
606  quotation  in  it  about  some  of  this  British  stuff  that 
maybe  it  was  to  be  used  along  that  line.  But  four  out 
of  the  six  unqualifiedly  placed  the  responsibility  on  Bendix. 

Now,  in  the  face  of  the  written  evidence  in  those  contracts 
as  to  what  the  rights  of  Bendix  and  the  Government  are, 
to  receive  oral  evidence  is,  in  my  opinion,  going  too  far. 

The  Witness:  May  I  say  something,  your  Honor? 

We  were  at  war  at  this  time.  At  least  I  was.  I  don’t  know 
about  you.  We  placed  our  contracts  over  the  phone.  The 
paper  work  came  along  months  later  and  we  were  spending 
a  hundred  million  dollars  on  this  little  tiny  instrument  navi¬ 
gational  job. 

Among  my  decorations  is  one  for  the  time  that  I  was  in 
the  Bureau  right  now,  and  if  the  Navy  Department  didn’t 
approve  of  what  I  was  doing  they  wouldn’t  have  given  me 
that  particular  decoration  for  duty  in  the  Bureau  of  Aero¬ 
nautics,  a]iid  that  is  one  that  I  hold. 


I 
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And  I  think  that  is  adequate  proof  that  they  approved 
the  way  that  I  was  doing  my  job.  And  we  were  pushing  this 
stuff  out  just  as  fast  as  we  could.  And  if  you  think  that  w|e 
didn^t  run  Bendix,  us  and  the  Air  Corps,  you  are  sadlj^ 
mistaken.  I 

When  we  told  them  to  do  something  they  jumped,  because 
the  war  was  on  and  any  other  firm  that  we  did  bu^ 
607  iness  with.  i 

Mr.  Hall :  Your  Honor,  I  want  to  make  it  clear  thht 
I  had  nothing  personal  to  say  about  Admiral  Smith.  Wje 
all,  of  course,  have  the  greatest  respect  for  the  Admiral  ar^d 
everybody  that  was  in  any  way  associated  with  the  war.  ^ 
But  you  understand  that  this  is  a  technical  point  of  evi¬ 
dence  as  to  what  is  the  best  evidence  of  the  relationship 
between  the  Government  and  Bendix  as  to  patents  and  it  is 
a  question  that  the  patent  lawyers  and  judges  are  to  decid^. 

And  I  want  you  to  understand  and  also  Admiral  Bmi^ 
that  there  was  nothing  personal  intended  at  alL  And  I  hoi|>e 
Admiral  Smith  will  understand  that ;  that  this  is  a  lawsuit 
and  a  law  court  and  we  realize  there  are  situations  wi^h 
respect  to  wars  but  still  we  think  the  written  evidence  ^ 
the  Govemmmit  contracts  must  control  as  to  the  rights  bje- 
tween  Bendix  and  the  Government.  I 


The  Court;  I  think  we  are  getting  into  a  field  a  little  ofit- 
side  of  the  legal  questions  in  this  case.  I  am  sure  that  every 
American  citizen  has  the  highest  respect  and  admiration  f  <|>r 
those  in  authority  who  conducted  the  war  and  conducted  jit 
so  successfully.  I 

The  Court  is  confronted  with  a  question  of  admissibility 
or  a  ruling  on  the  motion  to  strike,  the  Court  takes  the  m^ 
tion  to  be.  The  Court  feels  that  the  matter  should  be 
608  taken  and  allowed  to  remain  in  the  record  subjec^t, 
of  course,  to  considerations  of  development  of  au¬ 
thorization  of  the  witness,  to  legal  authorization  of  the  wit¬ 
ness,  not  practical  authorization  or  practical  consideratioils, 
but  the  question  is  as  to  whether  or  not  the  statement  of  tiie 
witness  to  the  representatives  of  the  defendant,  to  the  eff^t 


290 


that  they  need  not  be  concerned  abont  patent  matters,  is  in 
any  way  binding  npon  the  plaintiffs  or  affects  the  plaintiffs’ 
rights. 

The  Court  would  observe  that  the  authorization  or  the 
field  of  activity  of  the  witness,  as  developed  by  the  testi¬ 
mony,  would  not  appear  to  include  an  authorization  to  make 
legal  and  connected  representations  such  as  the  witness  has 
stated  that  he  made  to  the  Bendix  Company. 

That  goes  to  the  question  of  weight,  it  seems  to  the  Court, 
and  the  Court  will  allow  it  to  remain  in  the  record. 

I  overrule  the  objection.  Proceed. 

Mr.  Hudson:  May  I  now  inquire  what  the  witness’  au¬ 
thorization  for  that  statement  was  since  he  has  been  chal¬ 
lenged  and  in  effect  accused  of  violating  Navy  Regulations? 

The  Court:  Yes,  you  may  make  inquiry. 

•By  Mr.  Hudson: 

Q.  What  was  the  basis  for  your  statement  to  the 
609  Bendix  people  that  they  did  not  need  to  worry  about 
patents? 

I  believe  that  was  your  language.  A-  That  is  correct 
We  had  a  clearance  from  the  United  Kingdom. 

Mr.  Hall:  I  object,  your  Honor,  and  move  to  strike  the 
statement  because  there  he  is  apparently  attempting  to 
construe  the  documents  which  your  Honor  has  to  construe, 
and  this  is  going  to  be  hearsay. 

The  Court :  Well,  that  is  more  of  a  conclusion  on  the  part 
of  the  witness  on  a  legal  matter.  I  presume  that  counsel 
for  the  defendant  will  point  out  the  instruments  upon  which 
counsel  for  the  defendant  relies  and  his  position  that  the 
witness  did  receive  clearance,  as  a  representative  of  the 
United  States  Government,  but  standing  in  and  of  itself  the 
statement  constitutes,  in  the  Court’s  opinion,  a  conclusion 
of  the  witness. 

The  Witness:  May  I  continue? 

Mr.  Hudson :  Oh,  yes,  sir.  Go  ahead.  I  thought  you  had 
finished  your  answer. 
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The  Court:  Well,  we  will  let  the  witness  continne  tips 
and  then  we  will  take  our  recess.  Yon  may  continne.  I  don’t 
want  to  intermpt  yon.  I 

The  Witness:  Well,  I  didn’t  then  and  I  don’t  now  par- 
ticnlarly  accept  the  statement  by  the  plaintiff  that  we  ever 
did  infringe  any  patent 

610  I  mean,  I — ^that  is  something  that  I  snppose  yOn 
people  have  to  prove,  bnt  if  it  hasn’t  been  brongit 

ont,  it  is  well  known  knowledge  that  there  were  many  aver¬ 
aging  devices  on  sextants  before  this.  And  I  made  my  state¬ 
ment  abont  patents  based  on  a  release,  on  the  fact  that  the 
war  was  on,  and  personally,  I  don’t  even  accept  that  there 
ever  was  a  patent  infringement  j 

•  •  •  •  •  •  j  • 

611  By  Mr.  Hudson:  | 

Q.  Following  the  meeting  of  August  20  which  yiu 
have  previously  mentioned,  do  you  know  whether  Bendix 
did  go  ahead  with  the  manufacture  or  rather,  the  design  tf 
an  averaging  device  corresponding  to  the  specimen  that  yiu 
handed  themT  A.  Yes,  they  did.  They  did  a  beautiful  jot. 
They  had  a  model  to  work  on.  Bendix  had  their  version  if 
the  averager,  Defendant’s  Exhibit  5  and  a  working  model 
of  the  sextant.  Defendant’s  Exhibit  7, 1  should  say  within 
two  months  and  we  went  right  ahead  having  them  produced. 
It  was  a  beautiful  job.  I 

Q.  Were  you  in  contact  with  the  Bendix  organization 
during  that  development  period  t  A.  I  personally  talked  to 
Bendix’  personnel  almost  every  day  of  the  week  including 
Saturdays  and  Sundays.  My  people  of  course  on  the  sextapt 
job  in  this  case  were  in  even  more  contact  and  of  course  oijir 
development  people  at  the  instrument  development  section 
in  Philadelphia  were  over  there  almost  every  day.  Ba^ 
and  Vielle  were  up  there  constantly.  Thurlow  was  up  the^ 
constantly.  We  were  a  tightly-knit  group  that  practically 
had  one  meal  per  day  together  even  though  we  were  as  f^ 
apart  as  Jersey,  Philadelphia,  Washington  and  Dayton.  | 

I 
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Q.  I  now  hand  yon  a  copy  of  a  letter  this  is  a  typewritten 
copy  dated  September  8, 1941  which  bears  yonr  type- 

612  written  signature.  Do  yon  recall  that  letter?  A.  I  do. 
I  sent  that  letter. 

Mr.  Hudson :  We  offer  this  letter  in  evidence  as  Defend¬ 
ant’s  Exhibit  16. 

The  Court:  Defendant’s  Exhibit  16  will  be  received  in 
evidence. 

(Thereupon  a  letter  previously  identified  as  Defendant’s 
Exhibit  No.  16  is  received  in  evidence.) 

By  Mr.  Hudson : 

Q.  At  this  time  Admiral  Smith  that  is  in  the  fall  of  1941 
did  your  engineering  section  of  the  Bureau  of  Aeronautics 
have  anything  to  do  with  contracting  with  manufacturers 
for  aircraft  instruments  and  if  so  what  please?  A.  I  did 
not  hear  the  last  of  that 

Q.  And  if  so  what  was  it?  What  contract  was  it?  A. 
Please  repeat  it 

Q.  I  imt  it  this  way.  Did  your  engineering  section  of  the 
Bureau  of  Aeronautics  in  the  fall  of  1941  have  anything 
to  do  with  contracting  with  manufacturers  for  the  manu¬ 
facture  of  aircraft  instruments  and  if  so  what  was  it?  A. 
Yes.  As  shown  by  my  jobsheet  read  by  the  Plaintiff’s  at¬ 
torney,  we  had  exclusive  authority  to  order  material  we 
retained  that  authority  until  1947. 

Q.  Did  you  have  anything  to  do  with  the  provisions  of 
the  contracts?  A,  Yes. 

613  Q.  What  was  that? 

Well,  it  was  our  responsibility  to  write  up  what  the 
article  being  procured  was.  In  other  words,  the  specifica¬ 
tions,  the  quantity  we  wanted,  the  price,  the  time  of  delivery, 
where  they  were  to  go.  We  wrote  all  of  the  provisions  of  the 
contract. 

Q.  Do  you  recall  the  first  contract  with  Bendix  for  the 
manufacture  of  this  new  sextant  type  3014?  A.  Not  particu- 


larly.  I  assume  that  it  was  let  in  1941.  The  oral  order  cer¬ 
tainly  was  done  in  194L  I 

Q.  I  have  here  a  certified  copy  from  the  General  Acconht- 
ing  Office  of  a  contract  with  Pioneer  Instrument  Division 
of  Bendix  Aviation  Corporation  for  aircraft  sextants  Con¬ 
tract  Number  96749.  Please  examine  that  copy  and  tell  ine 
if  it  is  familiar  to  you  in  any  way.  1 

Mr.  Hudson:  Your  Honor,  would  you  like  to  look  at  a 
copy  of  thisT  There  is  only  one  point  in  it  I  want  to  point 
out  in  a  moment.  I 

The  Witness:  Yes,  I  see  from  the  date  of  that  this i is 
probably  the  first  contract.  | 

By  Mr.  Hudson :  i 

Q.  You  will  notice  that  the  pages  of  this  contract  are 
numbered  consecutively  at  the  bottom  and  for  reference 
purposes,  I  call  your  attention  to  page  number — ^looks  lite 
1-8  on  this  copy.  A.  Yes.  | 

614  Q.  Headed  “Contract  Number  96749  and  Mark  IX 
Sextant.^’  Do  you  know  how  that  came  to  be  put 
in  this  contract  T  A.  Well,  it  was  technical  information. 

I 

That  would  be  one  reason.  The  second  reason  would  be  to 
state  the  authority  for  the  use  of  the  averager.  | 

Q.  Was  that  inserted  in  the  contract  at  your  instructioikT 
A.  Yes,  sir,  although  again  I  wish  to  emphasize  that  I  wis 
more  worried  about  the  engineering  part  of  it  than  I  wjte 
anything  else.  i 

Q.  On  what  was  the  text  of  this  note  based?  A.  This  was 
based  on  the  letter  of  release  that  we  had  from  the  British 
Government. 

Q.  By  that  you  mean  the  letter  of  November  10,  1941 
that  has  been  referred  to  in  this  case?  A.  Yes,  sir.  I 
Q.  Do  you  recall  when  the  Bendix  sextant  first  got  inio 
production,  that  is,  deliveries  to  the  Navy?  A.  In  1942.  I 
Q.  What  time  in  1942?  A.  However,  the  first  deliveries 
I  think  were  not  to  the  navy.  I  think  the  Air  Corps  got  the 
first,  if  that  is  pertinent 
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Mr.  Hndson:  May  we  offer  this  contract  in  evi- 

615  dence  as  Defendant ’s  Exhibit  17. 

Mr.  Hall :  Yonr  Honor,  we  have  no  objection  to  the 
contract  as  a  contract  but  in  so  far  as  it  contains  those  state¬ 
ments  from  the  British  Government,  first  the  qnotation 
from  the  British  Government  is  inaccurate.  Whoever  typed 
it  made  a  mistake.  And  secondly,  the  drawings  that  were 
referred  to  in  the  Hill  letter  would  be  the  same  ones  that 
were  referred  to  here  so  it  would  still  again  be  impossible 
to  xmderstand  that  clause  without  the  drawings.  So  my 
suggestion  is  that  if  counsel  wants  to  make  a  more  limited 
offer  that  he  offer  this  as  a  contract  for  what  it  purports 
to  show  on  its  face  but  the  hearsay  is  to  be  ignored  and  the 
actual  release  of  the  British  Government  is  to  be  determined 
by  your  Honor’s  ruling  on  the  Hill  letter  itself,  why  then 
we  would  have  no  objection  to  the  document 

Mr.  Hudson :  May  I  speak  here.  I  think  we  have  a  dif¬ 
ferent  situation  here.  This  is  a  contract  in  which  the  British 
Government  took  no  part 

The  Court:  In  which  the  British  Government  took  no 
whatT 

Mr.  Hudson :  Took  no  part  in  which  the  note  was  inserted 
by  the  Navy  for  the  benefit  of  Bendix. 

Now  whether  the  British  government  knew  about  it  makes 
little  difference  in  that  case  and  whether  it  corresponds 
accurately  or  not 

616  Nevertheless,  it  was  a  jmrt  of  the  contract  between 
the  United  States  Government  and  Bendix. 

Mr.  Hall :  I  say  for  that  I  have  no  objection. 

The  Court:  The  Court  will  receive  the  exhibit  Of  course 
the  Court  is  not  passing  on  the  weight  that  will  be  attached 
to  the  exhibit  or  the  construction  that  will  be  placed  upon  it 
That  is  a  matter  for  presentation  by  counsel  respectively 
at  a  later  time. 

The  Court  is  not  called  upon  to  make  any  ruling  as  to  the 
weight  or  condusiveness  of  the  letter  as  carrying  out  any 
position  asserted  for  it  by  counsel  for  the  Defendant  or  any 


opposition  asserted  against  it  by  connsel  for  the  Plaintii. 
The  Court  will  receive  the  contract  exhibit  No.  17  in  evi¬ 
dence.  It  will  be  received.  i 

I 

(Thereupon  a  contract  previously  identified  as  Defen<i- 
ant^s  Exhibit  No.  17  was  received  m  evidence.) 


By  Mr.  Hudson :  I 

Q.  Did  you  ever  fly  a  plane  equipped  with  one  of  the^e 
Bendix  sextants  which  are  involved  in  this  suit?  That  Js 
Defendant’s  Exhibit  15.  A.  Yes,  sir.  | 

Q.  BEave  you  used  one  in  the  air?  A.  Yes,  as  a  navigatoi*. 
Q.  Did  you  ever  make  a  trans- Atlantic  flight  with  one  <|)f 
those  sextants  on  board?  A.  No,  I  do  not  think  j  I 
617  made  a  trans-Atlantic  flight  I  have  made  trans¬ 
pacific  flights  with  it  and  1  might  have  made  a  trans- 
Atlantic  but  I  do  not  think  so.  I 

Q.  Did  you  cross  the  Atlantic  during  the  war?  A.  Y^s. 
I  spent  a  month  in  the  United  Kingdom  in  the  later  part  of 
May  and  most  of  June  1943.  i 

Q.  What  was  the  purpose  of  that  visit?  A.  Cur  joint  a^- 
craft  committee  went  over  there  in  connection  with  researjjh 
and  development  and  production  of  aircraft  instrumei^ts 
and  navigation  equipment  ! 

Q.  Who  was  along  with  you  on  the  trip?  A.  Majbr 
Thurlow  for  the  Air  Corps  and  Wing  Commander  Vielle  f pr 
the  United  Kingdom  and  lieutenant  Holt  of  the  Navy  Was 
my  alternate  at  that  time  on  this  committee,  and  myseltj 
Q.  What  did  the  committee  do  when  it  got  to  England? 
Just  state  briefly  the  procedure  that  you  followed  durihg 
this  month.  A.  Well,  we  were  based  in  London  and  Mond^iy 
mornings  the  Ministry  of  Aircraft  Supply,  I  guess  the  title 
is,  gave  us  a  car  and  a  chauffeur  and  we  would  leave  v^ry 
early  Monday  morning  and  go  visit  some  base  or  manuf^- 
turing  plant  or  oi)erating  base  or  something  like  that  Lejjve 
there  in  the  early  afternoon  and  drive  to  close  to  our  n^xt 
destination,  go  to  a  hotel  Spend  the  night,  get  up  early,  |go 
to  the  new  place.  I 
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We  always  got  back  into  London  Saturday  after- 

618  noon  so  that  we  eorld  pick  np  onr  laundry  and  get 
some  things  at  the  Post  Exchange. 

Q.  Did  yon  visit  the  plant  of  Henry  Hnghes  and  Sonst 
A.Wedid. 

Q.  Was  the  fnll  committee  with  yon  at  that  time?  A.  Tes. 
Q.  What  was  the  pnrpose  of  that  visit?  A.  To  exchange 
information  on  development  and  prodnction. 

Q.  What  instmments  were  considered  at  that  meeting? 
A-  Well,  Hnghes  has  not  only  what  yon  might  call  instm- 
ment  board  instmments,  bnt  also  had  navigational  eqnip- 
ment  so  tiie  pnrpose  of  this  month’s  trip  was  to  give  the 
prodnction  people  and  the  development  people  all  the  latest 
information  from  this  conntry  and  to  pick  np  at  firsthand 
all  of  their  information  and  to  actnally  discnss  with — mean 
it  is  so  much  easier  to  discnss  something  with  a  man  who 
has  developed  it  or  who  has  nsed  it  than  to  receive  this  in¬ 
formation  in  a  letter,  and  the  trip  was  a  most  valnable  trip 
for  that  pnrpose. 

Q.  I  wanted  yon  to  tell  ns  specifically  what  the  instm¬ 
ments  were  that  were  nnder  consideration  at  the  time.  A. 
Oh,  at  that  time,  well,  we  discnssed  the  Mark  IX-A  sextant 
and  onr  American  MASK  V  sextant  with  its  averaging  de¬ 
vice  and  the  sights,  the  drift  sights.  We  specifically  dis¬ 
cnssed  the  averaging  devices  that  they  made  and  that 

619  we  were  making. 

Q.  By  “we”  yon  mean  the  Bendix  sextant  involved 
inthissnit?  A.  Yes,  that  is  correct 
Q.  And  what  time  was  that,  please?  A.  That  was  either, 
I  cannot  place  it  other  than  it  was  dnring  this  latter  part  of 
May  or  the  first  three  weeks  in  Jnne,  1943. 

•  o  •  •  •  •  • 

Cross  Examination 
By  Mr.  Hall: 

Q.  Did  yon  ever  read  the  Gray  and  Everitt  patents  that 
are  involved  in  this  snit?  A.  I  have  read  the  testimony  given 
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I 
I 

in  this  conrt  that  I — guess  I  have  read  the  Everitt  patei^ts. 
I  am  not  certain  that  I  have  read  the  Gray  patent  other  tllian 
the  testimony  given  in  this  court.  | 

Mr.  Hall:  Incidentally,  your  Honor,  before  I  forget j  it, 
I  want  to  say  something  about  that  Government  contrjact 
he  put  in.  He  put  in  only  one  out  of  the  six 
contracts  and  the  other  five  do  not  have  th 
quoted.  Now,  the  simplest  way  to  prove  that  would  be  jjost 
a  stipulation  that  the  other  five  do  not  have  it  On  the  other 
hand,  if  he  does  not  want  to  stipulate  to  that,  then  I  wotild 
like  to  bring  a  motion  to  compel  him  to  produce  ]the 

620  other  five.  ! 

Will  you  agree  that  the  other  five  contracts  do  ^ot 
have  this  typewritten  clause  about  the  Mark  IX-A  sextaut? 

Mr.  Hudson :  I  will  agree  the  text  of  that  clause  does  hot 
physically  appear  in  them,  yes.  I 

Mr.  Hall:  All  right  | 

The  Court:  Now,  are  you  agreeing  on  a  stipulation?  I 
Mr.  Hudson :  As  far  as  I  am  concerned,  that  would  b^  a 
sufficient  right  there  unless  Mr.  Hall  wants  more. 

Mr.  Hall :  Well,  I  think  that  covers  it  j 

Mr.  Hudson :  That  covers  what  you  want,  doesn’t  it?  | 
The  Court ;  It  wiU  be  so  understood.  The  stipulation  'wjuU 
be  applicable.  | 

ByMr.HaU:  | 

Q.  I  understand  you  have  heard  of  Mr.  Harold  E.  Gihy 
for  a  long  time?  A.  I  have  known  Mr.  Gray  for  a  long  tizjie. 

Q.  And  you  regard  him  as  one  of  the  pioneers  in  the  art!  of 
air  celestial  navigation,  don’t  you?  A.  I  do  not  know  tljat 
I  would  go  that  strong.  I  have  a  very  high  regard  for  Mr. 
Gray  and  I  would  say  that  he  was — ^I  cannot  particularly 
call  him  a  pioneer.  He  did  not  start  using  aircraft  sextaijits 
until  a  long  time  after  other  people  did.  | 

621  I  will  say  I  regard  him  as  a  very  competent  gentle¬ 
man  and  a  good  navigator.  j 

Q.  Is  it  true  that  your  branch  in  the  navy  did  not  issjue 
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contracts  to  have  materials  mannfactiired  for  Lend-Lease 
but,  rather,  you  contracted  to  have  the  devices  manufac¬ 
tured  for  the  U.  S.  Government  and  the  distribution  would 
be  decided  later?  A.  Tes. 

Q.  The  sextants  that  Bendix  supplied  to  the  TJ.  S.  Army 
were  installed  and  used  by  the  U.  S.  Army?  A.  No,  not 
essentially,  not  necessarily. 

Q-  Didn’t  you  testify  in  a  deposition  taken  in  connection 
with  this  court  that  the  sextants,  the  Bendix  supplied  to  the 
U.  S.  Army  were  installed  and  used  by  the  U.  S.  Army  and 
that  that  was  the  sum  total  of  your  knowledge  as  to  what 
happened  to  them  ?  A.  Well,  let  me  explain  that. 

Q.  First,  I  asked  if  you  did  not  so  testify.  Tell  us  whether 
or  not  you'  so  testified  and  then  give  your  explanation,  if 
you  were  wrong.  A.  I  will  have  to  ask  you  to  refresh  my 
memory  by  showing  me  this  affidavit. 

Q.  Starting  at  the  bottom  of  pages  12  and  continuing  to 
the  top  of  page  13.  A.Yes,  that  is  correct.  I  mean,  I  recog¬ 
nize  ttiat  this  is  what  I  said  in  this  interrogatory. 

622  Q.  You  said  that  the  sextants  that  were  supplied 
by  Bendix  to  the  U.  S.  Airmy  were  used  by  the  TT.  S. 
Army  and  that  that  was  the  sum  total  of  your  knowledge 
respecting  them.  A.  Well,  may  I  explain,  then? 

Q.  Firsts  tell  us  whether  or  not  that  is  what  you  testified 
to.  A.  I  have  already  stated  that  I  agreed  that  that  was 
what  I  said. 

Q.  All  right  Now,  proceed  with  any  explanation.  If  you 
made  a  mistake —  A.  I  did  not  make  a  mistake.  I  merely 
want  to  amplify  and  explain  when  some  procuring  agency 
bought  something,  it  did  not  necessarily  mean  they  were 
the  sole  user.  They  probably  but  not  necessarily  were  not 
In  other  words,  if  the  Navy  bought  something  and  actually 
had  it  delivered  out  to  Pearl  and  some  other  nation,  or  the 
Air  Corps  or  the  surface  ships  or  anyone  needed  that  stuff 
and  it  was  available,  then  they  would  get  it,  as  initial  stock 
never  having  been  used  before.  I  woidd  say  that  probably 
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of  the  staff  that  the  Air  Corps  porchased,  that  the  Air  yorps 
used  most  of  it  themselves  bat  not  necessarily  aU  of  it. 

Q.  Now,  is  it  not  true  that  in  1946  yon  prepared  a  memo- 
random  for  the  signatore  of  Bear  Admiral  Bichardsoz^  who., 
at  that  time  was  acting  chief  of  the  Boreao  of  Aeronautics? 
This  memorandnm  was  a  reqnisition  to  the  United  ^ing- 
dom  in  which  yon  asked  them  to  snpply  the  United  Sjtates 
Government  the  patent  ri^ts  for  the  autoi^tic 
623  averaging  attachment  of  the  Mark  IX-A  sexmnt? 
A.  May  I  see  that?  j 

Mr.  Hall:  I  think  opposing  connsel  will  agree  witu  me 
that  that  has  been  stipulated  to  be  a  true  copy  of  the  ori^;mal 
document.  I 

Mr.  Hudson:  May  I  see  it?  I  have  no  doubt  of  it  but  t  am 
being  cautious.  That  is  correct.  1 

The 'Witness:  Youareaskingif  I  prepared  this?  i 
Mr.  Hall:  Yes.  ,  I 

The  Witness:  I  do  not  know.  1 


By  Mr.  Hall:  ! 

Q.  Didn’t  you  testify  in  your  deposition  that  it  oifigi- 
nated  in  your  office?  Did  you  want  to  look  at  your  dej^si- 
tion  again?  A.  Yes,  but  at  that  time  there  were  otjher 
papers  with  it,  you  have  shown  me  just  one  page.  I 
Q.  I  have  given  you  the  page,  it  has  been  stipulated!  to. 
All  of  the  other — ^that  is  just  a  certificate  of  the  Govemmfent 
that  that  is  a  genuine  instrument.  Do  you  want  to  look!  at 
your  deposition  and  refresh  your  recollection  as  to  whether 
that  is  something  that  did  come  from  your  office?  A.  Th^re 
were  more  pages  than  this,  I  think.  Well,  now,  what  I  want 
is  this  affidavit.  We  are  referring  here  to  pages 
624  21  and  32.  j 

Q.  You  just  take  the  papers  and  look  them  oyer 
carefully  and  tell  us  whether  it  is  not  true  that  in  1946  you 
prepared  this  document  for  Admiral  Bichardson’s  sigua- 
ture  requesting  the  patent  rights  on  the  automatic  averug- 
ing  attachment  to  the  Mark  IX-A  sextant?  A.  I  know  that 

i 
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this  came  through  our  office.  I  know  it  had  to  come  throng 
my  office  but  1  am  not  prepared  to  state  that  it  was  typed  in 
my  office  because,  if  you  had  the  whole  record — 

Q.  You  agree  that  you  approved  it  now?  A.  Oh,  yes. 

Q.  Well,  that  will  be  good  enough.  And  that  requisition 
is  attached  to  the  stipulation  marked  Defendant’s  Exhibit  2, 
is  it  notf  A.  It  is  dated  21  February  1946. 

Q.  And  then  you  state  in  paragraph  4 — ^that  is  paragraph 
5 :  “The  rights  are  desired  so  that  the  manufacturer  of  said 
automatic  averaging  attachment  for  the  Mark  IX-A  sex¬ 
tant  will  not  be  subject  to  any  claim  for  infringement.” 
Isn’t  that  rig^t?  A.  Eight. 

Q.  And  then  up  here  in  paragraph  1  it  says  “Description 
of  Patent  Eights,  Information,  Inventions,  Designs  or  Pro¬ 
cesses  Desired.  Supply  under  U.S.-U.K.  Patent  In- 
625  terchange  Agreement  of  24  August  1942  Patents 
rights,  as  follows : 

“The  right  to  make,  to  have  made,  to  use  and  to  dispose 
of  automatic  averaging  attachment  for  the  Mark  IX-A  sex¬ 
tant  together  with  the  necessary  patent  licenses  and  con¬ 
sents  to  the  U.  S.  Government  with  the  right  to  grant  sub¬ 
licenses  to  U.  S.  firms  for  the  manufacture  in  the  United 
States  and  use  of  the  information  pursuant  to  the  inter¬ 
change  agreement  the  rights  to  extend  from  first  manu¬ 
facture  or  use  until  the  termination  of  the  war.  ’  ’ 

“Eeference  is  made  to  Office  of  Chief  of  Naval  Operations 
letter  of  12  November,  1941,  serial  number  3054216.” 

Isn’t  that  right?  A.  That  is  correct. 

Q.  And  this  letter  whidi  is  referred  to  there  is  one  of  the 
letters  forwarding  the  Hill  drawings  to  you?  A.  It  is. 

Q.  So  whoever  wrote  this  requisition  was  thoroughly 
familiar  with  Air  Marshal  Hill’s  letter  of  November  10, 
1941  when  he  wrote  it?  A  Yes. 

Q.  And  notwithstanding  the  fact  he  was  thoroughly  famil¬ 
iar  with  Air  Marshal  Hill’s  letter  of  November  10, 1941  that 
he  prepared  a  requisition  to  the  United  Elingdom  Govern- 
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ment,  requesting  the  patent  rights,  did  he  not?  A.  The 
bloom  was  off —  j 

626  Q.  The  answer  is  yes  to  the  question?  A.  Yes.  | 

Q.  Als  I  understand  it,  there  were  two  sets  of  draw¬ 
ings  to  the  automatic  averaging  attachment  to  the  Ma^k 
IX-A  sextant  that  you  received  from  the  British  Ck)vei|n- 
ment.  Is  that  true?  A,  That  is  correct.  | 

Q.  And  these  two  sets  of  drawings  related  to  differ^it 
parts  of  the  automatic  averaging  attachment  for  the  Makk 
IX-A  sextant,  did  they  not?  A.  Yes.  I 

Q.  And  only  one  of  these  two  sets  of  drawings  was  seint 
to  the  Navy  by  Air  Marshal  HiU^s  letter  of  November  io, 
1941,  is  that  true?  A.  As  I  recall  it,  yes.  ! 

Q.  And  the  other  set  of  drawings  was  sent  separately? 
A.  Bight.  I 

Q.  And  the  set  of  drawings  that  accompanied  the  Hlill 
letter  of  November  10, 1941  had  about  six  to  ten  sheets  with 
it,  did  it  not?  A.  Yes.  ! 

Q.  Did  you  have  any  reason  to  believe  in  1941  that  in 
manufacturing  the  Mark  Y  sextant  that  there  would  be  aiiy 
United  States  patents  owned  by  British  Nationals  involved? 
Do  you  want  to  refresh  your  recollection?  A.  ko, 

627  wait  a  minute.  I  am  trying  to  get  your  questiijn 
straight. 

Q.  If  you  want  to  refresh  your  recollection —  A.  I  know 
that 

But  I  want  you  to  give  me  the  last  part  of  your  questi|)n 
again.  I 

Q.  Did  you  have  any  reason  to  believe  in  1941  that 
manufacturing  the  Mark  V  sextant  that  there  would  be  any 
U.S.  patents  owned  by  British  Nationals  involved?  A.  n[o. 

Q.  Nobody  ever  mentioned  that  thing?  A.  No,  sir,  i^o- 
body  mentioned  the  American  patents  owned  by  Britijsh 
Nationals.  I  do  not  recall  there  was  ever  su<di  mention. 

Q.  Were  you  at  any  time  prior  to  1941  informed  thjat 
there  was  a  patent  license  agreement  between  Smith  a^d 
Sons  in  Engird  and  Bendix?  A.  I  suppose.  We  only  iWd 
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three  or  four  instnunent  companies  and  I  snppose  I  knew 
who  their  British  licensees  were.  I  do  not  recall  specihcally 
but  I  might  have  or  I  might  not. 

Q.  Would  yon  like  to  look  at  page  51  of  your  deposition 
which  yon  gave  and  possibly  that  will  refresh  yonr  recollec¬ 
tion.  A.  I  said  the  same  thing  that  I  said  then. 

Q.  That  yon  do  not  think  that  was  ever  mentioned? 

628  A.  That  is  right. 

Q.  And  the  name  of  Harold  K  Gray  never  came  np 
dnring  any  of  these  discnssions,  did  it?  A.  Well,  I  had 
known  Gray  for  several  years  so  I  wonld  assnme  that  in  the 
conrse  of  talking  abont  good  navigators  and  so  on,  that  we 
wonld  probably  refer  to  Gray,  where  someone  wonld  say 
they  had  seen  him  on  a  trip  somewhere. 

Q.  Bnt  no  reference  was  ever  made  to  his  patent?  A. 
Well,  it  was  not  any  good. 

TheConrt:  Whatwas  the  answer? 

The  Witness :  Well,  it  was  not  any  good.  I  mean  we  do 
not  discnss — ^by  that — 

By  Mr.  Hall; 

Q.  WeE,  in  yonr  discnssions  with  the  British  and  in  dis¬ 
cnssions  with  Bendix  this  patent  of  Mr.  Gray’s  was  never 
mentioned,  isn’t  that  right?  A.  It  wonld  not  have  been 
mentioned  becanse  it  had  never  gone  into  prodnction  or 
proved  worthwhile  and  we  were  only  talking  abont  eqnip- 
ment  that  we  conld  ntilize. 

Q.  And  the — ^well,  then,  the  answer — 

Mr.  Hall;  Yonr  Honor,  I  move  to  strike  that  ont  and  I 
wonld  like  to  get  some  responsive  answers.  I  am  trying  to 
show  that  the  qnestion  of  any  release  nnder  Mr.  Gray’s 
patent  never  came  np  and  I  have  asked  him  the  simple  qnes¬ 
tion  as  to  whether  Mr.  Gray’s  patent  was  ever  men- 

629  tinned  in  these  discnssions.  That  can  be  answered 
yes  or  no,  and  we  will  move  along  a  lot  faster  it  he 

can  jnst  answer  that  way. 

The  Conrt:  Well,  the  Conrt  will  allow  the  testimony  to 
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stay  in  the  record  bnt  the  court  would  suggest  to  the  witness 
that  the  answer  be  made  directly  to  the  questions.  j 

The  Witness:  Yes,  your  Honor.  ! 

By  Mr.  Hall ;  j 

I 

Q.  Then  no  mention  was  ever  made  of  the  Gray  patent  ^ 
your  discussions  with  the  British  and  with  Bendix?  ^ 
Probably  not. 

Q.  And  no  mention  was  ever  made  of  the  Everitt  patent]^? 
A.  We  had  a  U.S.  license  for  the  Everitt  patent.  | 

Mr.  Hall:  I  move  to  strike  that  out,  your  Honor.  That  ^ 
a  legal  conclusion.  I  asked  him  whether —  | 

The  Court :  It  is  not  responsive.  The  question  was  whether 
there  was  any  mention  of  it.  j 

The  Witness:  Notmuchandmay  I  amplify  that!  I 

The  Court:  Yes,  you  may,  proceed.  | 

The  Witness:  We  were  so  doggoned  busy  we  did  nbt 
have  time  to  talk  about  stuff  that  was  not  applicable  to  ohr 
job.  j 

By  Mr.  Hall :  | 

Q.  As  I  understand  it,  you  do  not  know  how  the  averagmfg 
device  for  the  Mark  IX-A  sextant  works,  do  yoit? 
630  A-  No,  I  do  not  know.  I  do  not — could  not  take  ^t 
apart  and  put  it  together  now  but  I  could  have  at  ox^e 
time.  I 

Q.  And  likewise,  you  do  not  know  how  the  averaging  d^ 
vice  for  the  Bendix  averaging  device,  the  averaging  sextaht 
involved  in  this  suit  works,  do  youT  A.  It  is  the  same  thin^. 
It  is  the  IX-A.  j 

Q.  Well,wouldyoutry  to  answer  the  question?  I  am  ask¬ 
ing  you,  do  you  know  how  the  averaging  device  for  the  Ben¬ 
dix  averaging  sextant  in  this  suit  works?  A.  Not  any  mor^. 

Q.  The  Bendix  averaging  sextant  involved  in  this  snjLt 
was  the  only  real  aircraft  sextant  used  by  the  Navy  during 
the  war  after  it  was  put  into  production,  is  not  that  true? 
A.  Yes.  I 
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Q.  And  you  do  not  now  consider  yourself  competent  to 
discuss  the  engineering  details  of  these  sextants!  A.  Sight. 
Mr. Hall:  ThatisalL 

Well,  wait  just  a  minute.  I  ask  that  this  document  be 
marked  Plaintiff’s  Exhibit  41.  It  is  the  certified  copy  of 
the  record  showing  the  authority  of  the  different  branches 
of  the  Navy  Department 

(Thereupon  a  document  identified  as  a  certified  copy  of 
the  record  of  authority  of  the  branches  of  the  Navy  was 
marked  by  the  Deputy  Clerk  as  Plaintiff’s  Exhibit  41  for 
identification.) 

631  By  Mr.  Hall: 

Q.  I  hand  you  Plaintiff’s  Exhibit  41  and  ask  you  if 
this  is  not  a  certified  copy  of  the  record,  certified  by  the  Act¬ 
ing  Judge  Advocate  General  for  the  Navy?  A.  Yes. 

Q.  Would  you  look  at  these  different  descriptions  of  the 
duties.  Isn’t  11  there  the  instrument  section  in  which  you 
were  the  head?  A.  That  is  correct. 

Q.  What  section  is  the  designation  11  ?  A.  11,  sir. 

Mr.  Hall :  I  offer  Plaintiff’s  Exhibit  41  in  evidence. 

The  Court:  Plaintiff’s  Exhibit  41  will  be  received  in 
evidence. 

(Thereupon  the  object  heretofore  marked  Plaintiff’s  Ex¬ 
hibit  No.  41  for  identification  was  received  in  evidence.) 

•  •  •  •  •  •  • 

632  John  Tudeer  Hayward 

was  called  as  a  witness  for  and  on  behalf  of  the  defendant, 
and  being  then  and  there  duly  sworn  by  the  Deputy  Clerk, 
assumed  the  witness  stand  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Hudson ; 

Q.  Will  you  please  state  your  name,  age  and  present 
residence?  A.  I  am  Captain  John  Tucker  Hayward.  I  am 
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47  years  of  age.  I  am  now  Commander  of  tne  Naval  Oid- 
nance  Laboratory,  White  Oak,  Maryland.  ! 

Q.  How  long  have  you  been  in  that  post.  Captain!  [A- 
Since  the  15th  of  June  1954.  j 

Q.  When  did  you  graduate  from  Annapolis!  A.  On  lihe 
6th  of  June  in  1930.  ! 

Q.  I  wish  you  would  outline  briefly  your  duty  in  the  in¬ 
tervening  period  between  your  graduation  and  your  assim- 
ment  to  White  Oak,  with  particular  reference  to  aircraft 
instruments.  A.  I  graduated  from  the  Naval  Acid- 
633  emy  in  June  1930 ;  was  immediately  assigned  to  avia¬ 
tion  duty.  I  was  stationed  as  navigator  on  the  UfeS 
LANGLEY  in  Scouting  Squadron  1.  I  was  navigator  jin 
Patrol  Squadron  2  in  Panama.  I 

Q.  If  you  can,  will  you  please  mention  the  dates?  A.  Yfes, 
sir.  From  1932  to  1935 1  was  on  the  USS  LANGLEY,  SAE&- 
ATOGA  and  RANGER  From  1935  to  1937  I  was  wi  th 
Patrol  Squadron  2,  based  in  Panama.  Froih  1937  until  1^39 
I  was  experimental  test  flying  in  the  recovery  of  aircr^t 
from  light  cruisers.  From  1940  to  1942  I  was  head  of  t^e 
Instrument  Development  Section  at  the  Naval  Aircr^t 
Factory.  In  1942,  1943  and  1944,  I  was  in  the  Pacific  |at 
various  places  as  Commanding  Officer  of  Bombing  Squ4d- 
ron  106.  | 

I  then  became  Experimental  Officer  at  the  Ordnance  T^st 
Station  in  Yokem,  a  part  of  the  Manhattan  District  of  En^- 
neers.  I  worked  at  Los  Alamos,  San  Diego,  Yokem,  akd 
finally  became  head  of  the  Weapons  Researdi  for  the 
Atomic  Energy  Commission  in  the  Division  of  Military  Ap¬ 
plications  in  1951.  I 

In  1953 1  went  back  to  the  war  as  Commanding  Officer  jof 
the  USS  POINT  CRUZ  in  the  Yellow  Sea.  During  tljds 
period  of  time  I  studied  theoretical  physics  at  the  Univer¬ 
sity  of  Pennsylvania.  I  studied  general  physics  at  the  U^- 
versity  of  New  Mexico.  I  studied  at  Sanford  on  impre^ 
ability  of  supersonic  flows,  and  have  been  a  special  ^- 
strument  pilot  in  the  Navy  since  it  was  first  originated, 

I 
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this  qualification.  I  have  12,300  and  some  odd  hours 

634  of  flight  in  the  air.  I  have  flown  more  than  four  hun¬ 
dred  different  types  of  aircraft  I  have  flown  all  over 

the  world. 

Q.  Now,  please  go  back  to  1940,  at  which  time  I  under¬ 
stood  you  to  say  your  were  assigned  to  the  Naval  Aircraft 
Factory.  Where  is  that,  please!  A.  Philadelphia,  Pennsyl¬ 
vania,  the  Navy  yard. 

Q.  And  what  section  of  the  Naval  Aircraft  Factory  were 
you  attached  to  ?  A.  I  was  the  Officer  in  Charge  of  the  Navi¬ 
gational  Instrument  Development  Section. 

Q.  What  were  the  duties  of  that  section!  A.  We  tested  aU 
of  the  navigational  instruments,  did  development  on  in¬ 
struments  of  our  own,  did  the  type  tests  on  all  of  the 
flight  instruments,  and  in  general  did  experiment  work 
on  the  subject  of  aerial  navigation. 

Q.  Who  was  your  superior  officer  in  that  work!  A.  Lieu¬ 
tenant  Commander  Clyde  Smith,  in  the  Bureau  of  Aeronau¬ 
tics,  was  my  direct  superior. 

Q.  That  is  the  Bear  Admiral  Smith  who  was  here  this 
morning!  A.  Yes,  the  Bear  Admiral  Smith  now. 

Mr.  Hall:  May  I  inquire  if  the  testimony  of  this  witness 
is  related  to  the  fourth  defense  or  to  some  other  de- 

635  fense! 

The  Court :  The  Court  didn ’t  hear  the  inquiry. 

Mr.  HaU:  I  am  asking  them  whether  the  testimony  of 
this  witness  is  to  be  directed  to  their  so-called  fourth  de¬ 
fense. 

Mr.  Hudson:  I  am  not  quite  sure  I  quite  understand.  As 
a  matter  of  fact,  it  might  bear  on  several,  certainly  not  ex¬ 
clusively  on  this  one. 

Mr.  Hall:  Your  Honor,  insofar  as  the  testimony  of  this 
witness  might  bear  on  the  fourth  defense,  which  might  ap¬ 
pear  in  the  offing,  I  object  to  the  testimony  in  its  entirety 
on  the  ground  that  sometime  ago  we  asked  them  to  design¬ 
ate  all  the  witnesses  whom  they  would  call,  in  connection 
with  the  fourth  defense,  and  they  did  not  designate  the 
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name  of  this  witness,  and  therefore  we  object  to  them  ca^• 
inghim.  j 

I  will  read  our  Interrogatory  No.  9 :  j 

**  State  the  names  and  addresses  of  all  witnesses,  oth^r 
than  expert  witnesses,  that  the  defendant  will  call  to  testify 
at  the  trial  in  connection  with  the  so-called  fourth  defend 
mentioned  in  Defendant’s  pretrial  statement”  And  tl^ 
is  the  answer  the  Defendant  gave :  | 

As  presently  advised  Defendant  will  caU  Bear  Admirkl 
Clyde  W.  Smith,  United  States  Navy,  retired,  to  testify  ^t 
the  trial  regarding  the  issues  in  this  suit,  including  t^e 
fourth  defense.”  | 

Mr.  Hudson;  There  is  a  reservation  attached  to  that 
welL  Will  you  read  that  please? 

636  Mr.  Hall;  Yes,  there  is  a  reservation,  but  tfie 
question  asked  you  to  designate  aU  of  your  witness4s, 
and  if  you  had  any  others  you  should  have  given  us  an  ojp- 
portunity  to  know  of  them  at  the  earliest  possible  momept 
so  we  could  take  his  deposition  and  be  prepared  to  crops 
examine  the  witness.  I 

Would  you  like  to  read  the  interrogatory  from  my  fi|e, 
your  Honor? 

The  Court :  Counsel  for  the  Defendant  has  referred  to 
exception.  The  exception  is,  I  assume,  expert  witnesses 
Mr.  Hudson :  The  point  is  this ;  at  the  time  the  interrojg- 
atory  was  asked  us  we  didn’t  know  Captein  Hayward,  aiiid 
we  had  no  idea  of  calling  him,  and  we  reserved  the  rigjbt 
to  caU  any  other  witnesses  whom  we  might  call  later  on.| 

I  don’t  know  any  ^e  that  says  we  can’t  call  a  witne^ 
unless  we  notify  the  plaintiff  in  advance.  | 

Mr.  Hall:  The  practice  set  forth  by  Moore  in  his  bo<pk 
specifies  that  after  giving  the  answer  to  the  interrogatoriy, 
it  doesn’t  necessarily  preclude  them  from  calling  anothpr 
witness  if  they  advise  the  opponent  of  the  name  and  ad¬ 
dress  of  the  other  witness  as  soon  as  they  decide  to  call 
him. 

Now,  this  interrogatory  was  asked  them  last  April,  aijid 
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if  at  that  time  they  didn’t  know  of  the  Captain  and  later  on 
discovered  him,  why  it  was  within  their  province  to  give  ns 
a  supplemental  answer.  If  we  thought  the  supplemental 
answer  caught  us  too  far  short  of  the  trial — ^that  is,  they 
gave  it  to  us  just  a  couple  of  days  before  the  trial, 

637  maybe  we  would  object  to  it,  but  if  they  had  given  us 
the  supplemental  answer  two  months  ago  or  some¬ 
thing,  there  wouldn’t  have  been  any  question  about  it,  but 
at  any  rate,  the  question  is  an  all-inclusive  question  and  it 
asks  for  the  names  of  all  witnesses. 

Now,  the  Defendant  didn’t  object  to  the  question  within 
the  ten  days  permitted  by  the  Rules,  therefore  it  was  incum¬ 
bent  ux>on  them  to  hie  an  answer  to  it  and  give  us  the  names 
of  the  witnesses,  and  since  this  man’s  name  wasn’t  given 
and  it  hasn’t  been  included  by  an  amended  answer,  it  seems 
to  me  that  he  is  incompetent  to  testify  with  regard  to  that 
defense. 

The  Court:  What  is  Defendant’s  position? 

Mr.  Hudson:  We  are  not  calling  the  witness  to  testify 
in  particular  with  regard  to  the  fourth  defense,  but  in  gen¬ 
eral  with  re8i)ect  to  all  of  the  defenses  in  the  case. 

The  Court:  The  only  matter  before  the  Court  in  this  re¬ 
spect  is  the  fourth  defense. 

Mr.  Hudson :  That  is  all  that  the  interrogatory  was  di¬ 
rected  to.  They  wanted  to  know  which  witnesses  we  were 
going  to  call  with  respect  to  the  fourth  defense,  and  had  I 
known  of  the  Captain  I  probably  wouldn’t  have  given  his 
name  at  that  time,  because  I  don’t  consider  him  a  witness 
on  the  fourth  defense  as  su(^.  He  is  going  to  talk  about  sex¬ 
tants  and  what  they  do. 

The  Court:  The  point  raised  by  counsel  is  a  point  you 
will  recognize  under  the  rule ;  that  there  has  been  a 

638  request  made  by  counsel  for  the  plaintiff  of  counsel 
for  the  defendant  for  the  furnishing  of  all  witnesses 

who  will  testify  on  behalf  of  the  defendant  in  connection 
with  the  fourth  defense.  The  representation  made  by  the 
plaintiff  is  that  there  was  an  answer  made  by  the  defend- 
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ant  to  that  request,  the  names  of  witnesses  were  set  forth, 
that  the  answer  did  not  incinde  in  the  list  of  witnesses  jthe 
name  of  the  witnesses  now  on  the  stand,  and  no  subsequent 
notice  has  been  given  the  plaintiff,  counsel  for  the  plainiiff 
by  counsel  for  the  defendant,  to  the  effect  that  the  witness 
now  on  the  stand  is  to  be  called  to  testify  in  relation  to  ihe 
fourth  defense.  ! 

The  Court  understood  counsel  for  the  defendant  to  men¬ 
tion  some  exception,  that  there  was  some  exception  tiiat 
would  be  applicable  to  this  witness.  The  inquiry,  as  the 
Court  recalls  it,  read  “all  witnesses  other  than  expert  •vdt- 
nesses’^  and  the  exception  “other  than  expert  witnesses” 
was  the  only  exception  the  Court  was  aware  of  from  ihe 
reading  of  the  request  for  the  names  of  witnesses.  So  I  km 
not  exactly  sure  that  I  understand  what  the  defendax^’s 
position  is. 

Mr.  Hudson:  Well,  our  position  is  just  this,  your  Honor: 
In  the  first  place,  as  I  say,  that  question  went  only  to  the 
fourth  defense,  and  this  witness’s  testimony  will  not  be  p- 
rected  particularly  and  I  shall  avoid  asking  biTn 
about  the  fourth  defense.  If  one  creeps  in  by  mis 
sure  Mr.  Hall  will  catch  it. 

639  The  Court :  If  this  witness  is  not  to  be  a 

respect  to  the  fourth  defense,  then  the  whole 
is  academic. 

Mr.  Hudson:  I  should  think  so. 

The  Court:  There  is  nothing  before  the  Court  | 

Mr.  Hudson :  The  objection  is  a  little  premature,  I  thiijik. 

The  Court:  If  counsel  for  the  defendant  makes  the  rep¬ 
resentation  that  the  witness  is  not  to  be  interrogated  w^th 
respect  to  the  fourth  defense,  then  it  removes  it  and  ma^es 
the  issue  moot  and  makes  the  question  moot  at  the  moment. 

Mr.  That  is  right,  your  Honor.  ! 

The  Court:  So  on  the  basis  of  that  representation  tjhe 
Court  feels  we  should  proceed,  and  if  during  the  course  lof 
the  interrogatories  counsel  for  the  plaintiff  feels  that 
wishes  to  raise  any  question  respecting  the  testimony  jof 


this  witness  as  to  the  fourth  defense  that  will  be  met  when 
we  reach  it. 

Mr.  Hall:  To  avoid  interrupting,  if  it  is  all  right  with  op- 
possing  counsel  I  am  perfectly  agreed  the  man  might  say 
anything,  with  the  understanding  that  it  will  never  be  used 
in  connection  with  the  fourth  defense ;  is  that  all  right  with 
you? 

Mr.  Hudson:  I  don’t  quite  follow  you. 

Mr.  Hall:  I  said  we  can  just  agree  the  man  can  go  on  and 
say  anything  you  want  to  ask  him,  except  that  tiie  Court 
won’t  consider  it  in  connection  with  the  fourth  de- 
640  fense. 

Mr.  Hudson:  That  is  all  right  with  me. 

The  Court:  Very  well  With  that  understanding,  pro¬ 
ceed. 

By  Mr.  Hudson: 

Q.  I  believe  you  had  just  finished  outlining  the  duties  of 
the  Instrument  Development  Section.  A.  We  had  a  graphi¬ 
cal  type  of  averaging  sextant,  and  this  was  brought  about 
by  a  long  continued  problem  with  sextants  in  that  prior  to 
this  we  arithmetically  averaged  our  sights  and  used  this 
average  to  obtain  our  results.  However,  you  could  be  quite 
wrong  with  this  result,  and  it  was  necessary  to  get  en  actual 
graph  in  order  to  make  sure  that  your  curve  of  observed 
altitudes  was  parallel  to  the  computed  altitude  curve,  which 
was  true  for  those  short  periods  of  time. 

Q.  I  hand  you  a  copy  of  Defendant’s  Exhibit  6  in  this 
case,  which  is  a  photograph  of  a  Pioneer  sextant  or  octant. 
Is  that  the  type  of  device  that  you  had  in  mind?  A.  Yes,  sir, 
that  is  the  type. 

Q.  Had  you  used  this  type  of  sextant  in  actual  practice? 
A.  Many  times. 

Q.  Now,  you  made  the  comment  that  the  curve  had  to  be 
parallel  to  the — ^Perhaps  I  had  better  ask  you  to  repeat  it 
A.  The  observed  altitude  curve  has  got  to  be  parallel  to  the 
computed  altitudes. 


Q.  Coiild  yon  explain  a  little  more  clearly  to  tl^e 

641  Court  what  yon  mean  by  that  statement?  A.  Yes,  si?. 
In  aerial  navigation  yon  did  considerable  precompti- 

tation.  Yon  took  an  assumed  position  in  which  yon  were  go¬ 
ing  to  take  your  sights,  and  from  this  assumed  position  y(^ 
calculated  the  altitude  of  the  celestial  bodies  over  a  periojd 
of  from  two  to  ei^t  minutes.  You  connected  these  points 
up  in  a  straight  line,  which  is  really  the  curve  of  comput^ 
altitudes.  Now,  any  observed  altitude  you  take  this  cur\[e 
of  necessity  has  to  be  parallel  to  this  because  of  yoilu: 
spherical  trigonometry.  I  guess  that  answers  it.  ! 

Q.  Were  the  results  which  you  obtained  with  this  sextait 
shown  in  Defendant's  Exhibit  6  comparable  to  those  ob¬ 
tained  with  the  curve  of  the  type  you  are  talking  about,  tl^e 
parallel  curve?  | 

The  Court:  Keep  your  voice  up,  please.  I  don’t  get  it  a|ll 
when  you  drop  your  voice,  please.  j 

I 

By  Mr.  Hudson:  j 

[ 

Q.  Did  you  get  the  question?  A.  Yes.  j 

Mr.  Hudson:  Do  you  want  it  repeated,  your  Honor?  j 

The  Court:  If  you  will,  please.  j 

Mr.  Hudson:  I  wanted  to  ask  the  witness  if  the  resul^ 
which  he  obtained  from  this  type  of  sextant  which  makes!  a 
parallel  curve  were  of  the  same  order  of  accuracy  which  ne 
had  previously  where  he  calculated  altitudes.  j 

642  The  Court:  You  say  “was  this  type  of  instru¬ 
ment.”  Are  you  referring  to  Defendant’s  Exhil^it 

6?  I 

Mr. Hudson:  Yes.  I 

The  Court:  Very  well  | 

The  Witness :  Yes,  this  did  automatically  for  me  wha^  I 
had  to  do  manually  prior  to  this  time.  We  had  done  c<^- 
siderable  work  on  determining  the  average  periods  of  hll 
types  of  aircraft,  particularly  the  large  ones,  and  that  [is 
where  the  two  minutes  come  in  on  that  particular  averaging 
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device.  This  two  minute  period  covered  practically  all  air¬ 
craft. 

By  Mr.  Hudson : 

Q.  In  what  form  was  the  result  obtained  with  this  type  of 
sextant  T  A.  You  took  that  truncated  cone  up,  the  paper 
cone,  you  split  it  and  laid  it  flat  on  the  table,  navigator’s 
table,  and  did  exactly  what  I  stated  before,  compared  that 
curve  with  your  computed  altitudes. 

Q.  Were  you  familiar  at  that  time  with  the  Hu^es  Mark 
IX  sextant?  Do  you  recall  it?  A.  Yes,  sir,  I  do. 

Q.  We  have  one  here  as  an  exhibit  which  I  will  show  you 
in  a  moment,  for  identiflcation.  Do  you  recall  using  that  sex¬ 
tant  in  flight?  A.  Yes,  sir.  I  used  several  Hughes’ 
643  sextants. 

Q.  I  want  you  to  look  at  this  specimen  before  we 
go  any  further.  It  won ’t  take  but  a  moment 

I  hand  you  a  sextant  marked  Defendant’s  Exhibit  4.  Is 
that  the  type  sextant  to  which  you  have  been  referring?  A. 
Yes,  sir.  This  is  that  I  call  it  the  six  shot  sextant 

Q.  What  do  you  mean  by  ‘‘six  shot”?  A.  Well,  you  make 
collimation,  and  when  you  get  a  reading  you  press  it  It 
is  a  mechanical  means  for  doing  what  one  could  do  manually 
arithmetically. 

Q.  Would  you  go  briefly  through  the  procedure  in  tak¬ 
ing  these  six  shots?  A.  As  I  recall  it,  you  set  it  You  have 
to  preset  the  main  scale  to  the  dose  approximation  of  the 
altitude  of  the  body.  You  then  set  your  mechanical  scale, 
and  then  as  you  make  collimation,  each  time  you  make  col¬ 
limation  you  trip  it. 

It  doesn’t  work  any  better  now  than  it  did  when  I  had  it 
before,  but  in  essence  that  is  what  it  is. 

Q.  I  apologize  for  the  condition  of  the  instrument.  It  is 
not  in  very  good  shape.  A.  But  this  had  a  fundamental  dis¬ 
advantage.  It  didn’t  have  any  time  on  it  at  all,  and  time  is 
most  important  in  celestial  navigation.  For  every  second 
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in  G.T.C^  you  are  a  quarter  of  a  mile  off,  I 

644  Q.  You  are  going  a  little  fast  I  think  you 
have  to  explain  what  G.T.C.  means?  A.  For  the 

of  observation  Grenwich  Civil  Time.  For  every  second 
are  o£^  you  are  off  a  quarter  of  a  mile,  as  I  recall 
formula. 

Q.  And  your  principal  objection  to  that  sextant  was 
you  had  no  time  element  in  the  operation?  A-  Oh,  no, 
recall  this  sextant,  it  had  very  poor  bubble 
very  poor  bubble  characteristics.  The  only  advantage 
sextant  had  to  my  knowledge  at  that  time  was  the 
transmission  of  the  optical  system,  which  is  similar  to 
Bausch  &  Lomb  sextant. 

Q.  How  did  it  compare  with  the  chart  type  shown  in 
fendant’s  Exhibit  6  with  respect  to  the  accuracy  of  the  Re¬ 
sult  to  be  obtained?  A.  From  memory,  I  would  say  it  ^s 
about — ^let  me  put  it  this  way,  with  that  sextant  I  could  fjnd 
my  position  anyplace  in  the  world  within  three  miles.  t 
Q.  You  mean  Defendant’s  Exhibit  6.  A.  TVith  Defei^d- 
ant’s  sextant.  With  this  one  it  could  be  in  the  neighbor¬ 
hood  of  fifteen  to  twenty  miles.  That  is  a  rough  estimat^. 

Q.  Now,  what  was  the  next  important  development  I  in 
sextants  that  you  recall?  A.  Well,  of  course,  the  ultimate 
in  sextants  from  our  particular  point  of  view  at  that  ti|ne 
was  what  we  call  an  integrating  sextant.  MaybO  I 

645  had  better  define  integrating.  Integrating  as  I  hse 
it  is  the  continuous  average  of  infinitiamals.  jin 

other  words,  I  want  a  continuous  average  of  the  area  un^er 
the  particular  curve.  We  had  one  at  this  time  that  was  (Re¬ 
signed,  a  prototype  built.  However,  we  had  not  completed 
all  of  our  tests  on  it 
Q.  When  you  say  “we”  you  mean?  A.  I  mean  the  Hnitjed 
States  Navy  Instrument  Development  Section.  I 

Mr.  HaU :  What  time  was  this  you  are  speaking  of  ?  | 

The  Witness :  1940  or  1941.  As  a  matter  of  fact,  the  wojrk 
on  this  instrument,  this  project,  began  upon  my  assi^- 
ment  to  tbia  section  in  June  of  1940.  | 

I 

i 

I 
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Q.  Did  that  sextant  go  into  prodnction?  A.  No,  it  did  not 
go  into  production. 

Q.  Who  was  the  developer  or  the  designer  of  that  partic¬ 
ular  device  ?  A.  Oh,  Lieutenant  Pliny  Holt 

Q.  I  will  now  ask  you  to  look  at  the  sextant  marked  De¬ 
fendant’s  Exhibit  5,  and  ask  you  if  you  can  identify  that 
sextant  A.  Well,  it  is  a  Hughes  sextant,  with  chronometric 
averaging  device  on  it  Yes,  I  recognize  this. 

Q.  When  did  you  first  see  a  sextant  of  that  type?  A.  I 
saw  this  sextant  in  1941,  in  the  Office  of  the  Navy  Depart¬ 
ment,  in  Lieutenant  Commander  Smith’s  office. 

646  Q.  Andatwhattimeof  1941  would  that  have  been? 
Can  you  give  the  date  more  clearly  or  more  accu¬ 
rately?  A.  I  would  say  August,  around  August  20th  or  21st. 
I  can  check  this  with  my  actual  flight  log,  because  I  flew  to 
Washington. 

Q.  You  may  refer  to  it.  A.  May  I  refer  to  it? 

Mr.  HaU:  I  will  agree  to  any  date  along  in  August  you 
want  to,  to  save  time. 

The'^tness:  It  was  the  20th. 

By  Mr.  Hudson: 

✓ 

This  was  at  Lieutenant  Commander  Smith’s  office?  A. 
Yes,  sir. 

Q.  And  who  was  present?  A.  At  this  meeting  Mr.  House¬ 
man  was  present,  Mr.  Eeichel,  Director  of  Engineering  for 
Bendix.  This  particular  meeting  had  to  do  with  various 
navigational  subjects,  but  specifically  this  sextant.  Group 
Captain  Bagg  and  Wing  Commander  "Vielle  had  been  try¬ 
ing  to  get  Colonel  Thurlow  and  myself  to  agree  that  we 
would  accept  this  sextant  in  the  Standardization  Committee 
of  the  Army,  Navy  and  British.  Colonel  Thurlow  was  un¬ 
alterably  opposed  to  it  and  wanted  to  put  ours  into  produc¬ 
tion. 

Q.  What  do  you  mean  by  ‘‘ours”?  A.  The  Holt 

647  device. 

Q.  Yes.  A.  The  British  were  very  anxious  that  we 
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pnt  this  device  into  production.  I,  like  most  people  at  that 
time,  did  what  1  thought  was  ri^t  and  agreed  with  th^ 
against  Thnrlow^s  judgment.  However,  at  this  meeting  ]^r. 
Houseman  and  Mr.  Eeichel  said  that  they  would  do  nojth- 
ing  unless  Commander  Smith  got  a  patent  release  from  ihe 
British.  Group  Captain  Bagg  and  Wing  Commander  Vi^e 
assured  him  that  this  would  happen.  They  said  they  wohld 
do  nothing  until  this  did  happen.  I 

As  subsequent  events  proved,  I,  in  backing  this  particular 
decision,  became  an  Honorary  Officer  of  the  Military  Oriier 
of  the  British  Empire.  I  would  like  to  read  my  citation|  if 
I  might,  on  this  subject  i 

Mr.  Hudson:  If  the  Court  will  permit.  It  has  a  beariing 
on  this  subject?  I 

The  Witness:  Yes, it  does.  ! 

“Commander  John  T.  Hayward,  United  States  Navy — 
“Honorary  Officer  of  the  Military  Division  of  the  Most 
Excellent  Order  of  the  British  Empire.  “As  a  resultl  of 
recommendations  given  by  Commander  Hayward  and  Ibe- 
cause  of  his  work  on  standardization  of  navigational !  in¬ 
struments,  considerable  quantities  of  these  instruments  be¬ 
came  available  under  lend-lease  arrangements.  C«|)m- 
648  mander  Hayward  has  rendered  the  most  valu4ble 
assistance  in  carrying  out  the  development  and  tot¬ 
ing  of  many  navigational  items,  thereby  contributjing 
greatly  to  the  combined  war  effort.^’  j 

Colonel  Thurlow  was  not  cited.  j 

By  Mr.  Hudson:  | 

Q.  What  were  the  features  of  tiiat  IX-A  sextant  which 
made  it  desirable  for  standardization?  A.  It  revollred 
around  what  is  known  as  the  astrodome.  The  British  -Jere 
very  anxious  that  we  standardize  on  the  astrodome  and  Ithe 
sextants  that  we  used,  as  you  can  see  from  the  Defendait’s 
exhibit,  the  optical  system  doesn’t  permit  hanging  as  <lon- 
veniently  from  an  astrodome  as  this  vertical  system  does. 
The  Bausch  &  Lomb  sextant,  the  Fairchild  sextant  and  I  the 

I 
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Link  sextant  were  the  American  sextants  that  conld  be  nsed 
in  this  dome. 

Q.  What  was  done  with  the  IX-A  sextant  at  this  meeting 
on  Angnst  20th  T  A.  It  was  decided  that  if  we  got  the  release 
it  would  be  produced. 

I  took  the  sextant — don^t  know  whether  this  is  the  exact 
one  because  of  the  difficulty  of  getting  it  out  of  the  Navy 
Department — and  took  it  to  Philadelphia  and  eventually 
delivered  it  to  Mr.  Houseman  and  Mr.  BeicheL 

Q.  Did  Bendix  later  make  a  sextant  of  that  type! 

649  A.  Yes,  sir,  they  made  it. 

Q.  Can  you  describe  the  sextant  as  Bendix  made 
it!  A.  Yes,  sir.  There  was  a  Mark  V  sextant,  we  called  it. 
It  had  a  similar  averaging  device  as  this.  It  was  produced 
from  British  drawings.  As  I  recall  this  device,  it  is  the 
chronometric  pick-off  every  two  seconds  there  is  an  arith¬ 
metical  average.  This  is  it. 

Q.  Do  you  have  Plaintiff  ^s  Exhibit  15  in  your  hand!  A. 
Yes,  sir. 

Q.  That  is  the  Bendix  sextant!  A.  Yes,  sir,  and  good. 
Q.  Is  the  operation  of  the  chronometric  averaging  de¬ 
vice  in  the  Bendix  sextant  and  in  the  IX-A  sextant  the  same 
or  substantially  so!  A.  Substantially  the  same.  As  I  re¬ 
member,  there  was  some  difference  in  the  optics,  the  way 
you  went  back  to  the  line. 

Q.  I  am  referring  just  to  the  averaging  device.  A.  Just 
to  the  averaging  device,  it  is  essentially  the  same. 

Q.  Do  you  recall  how  that  averaging  device — ^I  don’t 
want  you  to  give  the  detailed  operation,  but  how  it  worked 
from  the  standpoint  of  accuracy  of  the  result  which 

650  you  obtained!  A.  Well,  I  made  an  official  report  on 
it.  Again,  time  is  of  the  essence  in  aerial  navigation, 

and  as  I  recall,  under  various  temperature  conditions,  you 
bftd  as  many  as  eight  or  ten  seconds  error  on  it.  Let  me  say 
if  it  had  been  my  decision,  I  would  not  have  produced  it. 

Q.  Is  that  view  shared  by  other  members  of  your  Com- 
xnitteef 


Mr.  Hall:  I  object  to  that,  your  Honor.  He  can^t  spealf 
for  the  other  members  of  the  Committee.  | 

Mr.  Hudson :  It  was  a  matter  of  joint  discussion  of  th^ 
Committee.  I 

The  Court :  There  has  been  a  good  deal  of  testimony  coni 
ceming  what  went  on  in  the  Committee,  and  I  think  it  probj- 
ably  is  an  extension  of  that  testimony.  j 

Mr.  Hudson :  That  is  true.  I 

The  Court:  It  may  be  received. 


By  Mr.  Hudson; 

Q.  Answer  the  question,  please.  A.  I  made  an  official  rej- 
port  on  this  subject.  Mr.  Spindel,  junior  physicist,  signeq 
it 

Q.  On  what  subject  is  that.  Captain?  A.  “Descriptioiji 
and  operation  of  the  Hughes  Mark  IX-A  Bubble  Sextant.’!’ 
Q.  What  is  the  date  of  that  report?  A.  12  June  1942,  an<jl 
it  is  IDS  Report  10-42.  | 

651  Q.  Does  that  include  flight  tests  of  the  instruj- 
ment?  A.  As  I  recall  it,  this  does  not.  This  is  a  de^ 
scription  on  operation  and  flight  tests  done  by  myself.  | 

Q.  You  have  some  photographs  attached  to  the  back  of 
that  report  which  show  the  serial  number  of  the  sextani; 
then  under  study?  A.  Yes,  sir.  j 

Q.  What  is  that  serial  number,  please?  A.  It  is  4076/46 
serial  number.  j 

Q.  Would  you  compare  that  number  with  the  device  be^ 
fore  you,  Defendant’s  Exhibit?  A.  This  is  the  instrument. 
Q.  Defendant’s  Exhibit  5.  j 

WTien  did  you  receive  that  instrument  at  Philadelphia  ?  j 
In  that  connection,  I  call  your  attention  to  the  seconq 
sheet  of  this  report.  Au  It  was  the  9th  of  August,  actuallyi, 
I  received  it.  | 

Q.  Of  1941?  A.  1941.  j 

Q.  And  is  that  device  the  particular  sextant  which  yoh 
delivered  to  the  Bendix  plant?  A.  It  is.  j 
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Q.  Did  you  have  occasion  to  follow  tne  prodnction  of  this 
sextant  by  the  Bendix  Company!  A.  Yes,  sir. 

652  Q.  Will  yon  please  state  the  circumstances !  A. 
Well,  actn^y  at  this  particnlar  time  I  was  following 

all  navigation  instruments.  I  went  to  the  plant  on  many  oc¬ 
casions  with  Wing  Commander  VieUe. 

Q.  With  whom?  A.  Wing  Commander,  V-i-e-l-l-e. 

Q.  Who  was  he!  A.  He  was  the  navigation  specialist 
for  the  British  Air  Commission  and  had  succeeded  Group 
Captain  Eagg,  who  was  originally  in  that  position. 

Q.  Can  you  state  when  that  Bendix  sextant  was  in  pro¬ 
duction  and  delivered  for  use  to  the  Army  or  the  Navy!  A. 
It  was  delivered  for  use  in  1942,  actually  operational  use. 
Of  course,  it  went  into  production  as  soon  as  we  got  the  pat¬ 
ent  release,  which  was  called  to  me,  and  it  was  produced 
from  then  on.  However,  it  was  not  the  only  sextant  used. 

Q.  Did  you  ever  see  any  of  those  Bendix  sextants  in  use 
by  the  British!  A.  Yes,  sir. 

Q.  Will  you  please  state  where  and  when!  A.  I  personally 
brought  one  up  myself  to  Port  Albert  to  the  Air  Navigation 
School  31.  On  the  17th  of  April  1942  I  delivered  Lockheed 
FH-276  aircraft  to  the  British  at  Deauville.  This  airplane 
was  completely  equipped  with  all  of  our  navigational  equip¬ 
ment  It  was  picked  up  by  the  British  crew.  It  took 

653  oS  for  England. 

In  1944  after  I  returned  from  the  Pacific  and  the 
Coastal  Conunand  in  the  southeastern  part  of  England  with 
the  British  and  American  squadrons  the  Bendix  sextant  was 
used. 

Mr.  Hudson:  May  we  have  just  a  moment!  We  are  al¬ 
most  through. 

The  Witness :  May  I  add  something  to  that  last  answer ! 
Mr. Hudson;  Yes. 

The  Witness :  There  was  a  continual  exchange  of  naviga¬ 
tional  equipment  and  aircraft  between  ourselves  and  the 
Boyal  Air  Force.  They  delivered  to  me  a  Mosquito  and  a 
Wellington  aircraft  that  was  fitted  with  our  equipment 
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Q.  What  do  yon  mean  by  “onr  equipment’’?  A.  Tjhe 
United  States’  equipment.  ! 

Q.  What  item  would  that  be?  A.  The  gyroflux  gate  sex¬ 
tants.  We  put  the  American  manufactured  astrographi  in 
there.  The  British  tried  very  hard  to  get  us  to  use  ihe 
astrograph,  which  was  another  navigational  device  which 
they  employed  during  the  war,  but  which  we  didn’t  agiree 
to  use.  We  used  their  sun  compass,  the  astro-compass,  and 
in  some  aircraft  we  fitted  out  the  top-reading  P-4  compass 
that  they  had.  ! 

During  those  times  when  one  took  delivery  on  an  aircraft, 
you  came  to  a  plant  and  the  aircraft  was  completky 
654  outfitted.  Sextant,  chronometer,  maps,  everythjng 
that  went  with  the  aircraft  was  kept  locked  up  until 
the  plane  commander  came  there  and  drew  this  equipment, 
whidi  was  then  charged  on  your  inventory  sheets  alcjng 
with  the  airplane.  So  there  was  a  continual  interchange  of 
this  type  of  equipment.  I 

Q.  A  few  moments  ago  you  referred  to  the  Brit^ 
Coastal  Command  Operation.  Will  you  explain  more  clearly 
what  type  of  a  squadron  organization  it  was?  A.  This  v^as 
a  joint  operation  for  antisubmarine  warfare  over  the  Bay 
of  Biscay.  At  both  ends  of  the  Atlantic  we  had  this  typej  of 
organization  for  antisubmarine  warfare  operating  out  j  of 
Argentia  on  our  side  of  the  Atlantic  and  also  from  Mai^e. 
This  Coastal  Command  in  England  had  complete  control  j  of 
this  type  of  operation.  j 

Q.  And  there  were  both  American  and  British  squadrcfns 
under  that  command?  A.  Yes,  sir.  i 

Q.  And  you  had  seen  Bendix  sextants  in  use  by  both  tyjtes 
of  squadrons,  both  British  and  American?  A.  Yes,  sir.  | 
Mr.  Hudson:  I  think  that  concludes  the  direct  examii|ta- 
tion  of  this  witness.  | 

The  Court :  Counsel  for  the  plaintiff  may  cross  examine. 
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655  Mr.  Hall:  1  think  a  lot  of  that  testimony,  if  it  has 
any  relevancy  at  all,  would  relate  only  to  the  fourth 

defense,  and  so  I  won’t  cross  examine  on  that  portion  of  it. 

Mr.  Hudson :  I  can’t  hear  you,  Mr.  HalL 

Mr.  Hall:  I  say  if  a  lot  of  this  has  any  relevancy  at  all, 
in  my  view  it  relates  only  to  the  fourth  defense,  and  I  will 
not  cross  examine  on  that  portion.  I  will  just  ask  him  about 
the  remainder  of  the  things. 

By  Mr.  Hall ; 

Q.  This  matter  of  time  that  you  mentioned,  that  if  you 
happened  to  be  off  a  few  seconds  your  readings  would  be  off 
a  number  of  miles,  would  you  explain  that  a  little  more  to 
the  Judge!  A.  Yes.  In  other  words,  the  essence  of  any 
celestial  navigation  is  to  fix  the  exact  time  of  observation. 
You  are  comx>aring  an  observed  altitude  with  a  computed 
altitude,  and  for  every  minute  of  difference  between  these 
two  altitudes,  you  lie  either  away  or  along  the  line  of  posi¬ 
tion.  This  naturally  is  a  function  of  the  chronometer  you 
have,  and  any  mistakes  you  make,  and  it  usually  runs  about 
a  quarter  of  a  mUe  per  second  in  time  of  the  chronometer. 
In  other  words,  the  time  that  you — ^I  don’t  have  the  other 
one,  but  this  Defendant’s  sextant,  where  you  actually  press 
the  trigger  on  your  watch,  gave  you  a  columnation  right 
away,  and  the  time  of  columnation ;  whereas,  if  you  use  the 
so-called,  I  believe  this  is  the  Everitt  system,  if  you 

656  use  this,  you  have  to  look  at  a  dock.  There  is  a  delay. 
It  is  night.  It  is  cold.  Maybe  you  are  tired.  Your 

error  is  built  up,  and  this  was  one  of  the  things  that  we  al¬ 
ways  emphasized. 

0-  Well,  perhaps  you  missed  my  exact  point.  You  see 
the  star  over  there!  A.  Yes,  sir. 

Q.  That  star  would  be,  say,  a  few  million  miles  off,  de¬ 
pending  upon  which  one  it  is.  If  it  is  the  sun,  it  is  93  million 
miles  away,  isn’t  that  right!  A.  Ninety-two. 

Q.  Okey. 
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Now,  the  earth,  we  are  navigatixig  on  the  earth,  and  t^ie 
earth  is — ^we  don’t  have  anything  to  represent  the  ear^ 
but  the  earth  is,  say,  over  here  on  the  witness  stand,  whijah 
is  represented  by  a  spherical  element  Now,  the  earth  jis 
rotating,  isn’t  that  right?  A.  Yes.  I 

Q.  And  it  is  due  to  this  rotation  of  the  earth  that  the  an^e 
between  any  particnlar  individnal  on  the  earth  and  that  stjEir 
is  changing,  isn’t  that  the  snm  and  snbstance  of  it?  JA. 
Ronghly  correct  Let  me  emphasize,  ronghly,  because  ypn 
obviously  don’t  understand  time.  There  are  three  types  pf 
time.  There  is  Grenwich  Civil  Time,  which  is  an  arbitrary 
time  system  set  up  by  man  because  the  earth  doesn’t  ^ 
equal  twenty-four  hour  increments  aroimd,  so  lit 
657  changes  a  little  each  year.  There  is  also  sidere^ 
time,  which  is  the  time  that  it  takes  from  one  transit 
day  of  that  star  to  the  transit  of  the  next  day.  This  is  not 
twenty-four  hours.  Then  there  is  what  we  call  apparent 
time,  which  is  the  arbitrary  difference  that  we  have  made  jit 
come  out  equaL  So  you  actually  have  three  times.  i 

Now,  when  you  make  observations  of  your  stars,  you  use 
sidereal  time,  and  in  order  to  get  sidereal  time  you  have  io 
go  into  a  nautical  almanac  and  come  out  with  what  is  knovju 
as  the  equation  of  time,  which  is  the  difference  betwepn 
what  you  have  on  the  chronometer  and  what  sidereal  time 
is.  This  is  astronomy.  If  you  have  a  blackboard  and  chal^, 
I  will  be  delighted  to  give  you  a  lecture  on  time. 

Q.  I  am  sure  if  we  did  that  we  would  be  here  all  aftet*- 
noon,  and  I  don’t  want  to  spend  that  long  unless  his  Honor 
wants  a  lecture.  I  don’t  think  it  is  necessary.  i 

The  Court:  Well,  the  Court  is  not  impressed  with  tie 
necessity  for  this  detailed  exposition  by  the  witness.  It  is, 
of  course,  very  very  interesting,  but  that  isn’t  the  purpose 
of  the  hearing.  If  you  wish  to  develop  the  difference  |n 
effect  of  the  observation  and  the  notation  of  observatioiis 
under  the  different  types  of  sextants,  you  may  be  permitt^ 
to  do  so.  I 

Mr.  Hall :  I  just  wanted  to  ask  him  one  or  two  more  que^- 
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Hons.  Tbfi  only  thing  I  wanted  him  to  say  was  that  the 
primary  thing  abont  the  time  was  the  fact  that  the 

658  earth  was  going  around.  1  don’t  think  that  has  been 
brought  out  yet  that  the  earth  is  rotating.  • 

By  Mr.  Hall: 

Q.  Now,  due  to  this  rotation  of  the  earth  causing  this 
error  of  a  quarter  of  a  mile  in  the  observation  for  every 
second  which  you  miss  taking  down  the  reading,  it  is  desir¬ 
able  to  have  the  clockwork  on  the  sextant,  isn’t  that  rig^tt 
A.  Well,  your  question  was  wrong  the  way  you  stated  it, 
but  if  you  want  me  to  say  it  is  desirable  to  have  a  doi^work, 
yes,  it  is  desirable  to  have  a  clockwork. 

Q.  So  that  you  can  get  more  accurate  measurements  as  it 
enables  you  to  more  accurately  6x  the  time  at  which  the 
measurement  takes  place  t  A.  That  is  correct. 

•  •••••• 

659  Bobert  A.  Lavender 

was  called  as  a  witness  for  and  on  behalf  of  the  De¬ 
fendant,  and  being  then  and  there  duly  sworn  by  the  Deputy 
Clerk,  assumed  the  witness  stand  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Hudson : 

Q.  Will  you  please  state  your  name  and  address  and 
present  occupation  t  A.  My  name  is  Bobert  A.  Leven- 

660  der.  I  reside  at  3701 — 33rd  Place,  Northwest,  Wash¬ 
ington. 

Q.  And  what  is  your  occupation.  Captain  Lavender!  A. 
I  am  a  retired  naval  officer,  a  mechanical  and  electronic  engi¬ 
neer  and  patent  lawyer. 

Q.  You  have  been  asked  to  testify  in  this  case  as  an  ex¬ 
pert  with  regard  to  the  patents  in  suit.  Please  outline  for 
the  Court  your  education  and  experience  in  engineering  and 
patent  law,  which  qualify  you  for  that  task!  A.  In  1912  I 
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graduated  from  tne  United  States  Naval  Academy,  having 
completed  their  courses  which  included  navigation  in  fts 
theory  and  navigation  in  its  practice,  which  to<&  place  bn 
summer  cruises.  ! 

In  1912 1  was  assigned  to  a  battleship  and  after  one  y^ 
was  ordered  to  the  United  States  Naval  Observatory,  h^re 
in  Washington,  in  connection  with  the  longitudinal  deter¬ 
mination  of  Washington,  which  involved  an  accuracy  jof 
twelve  feet  and  which  involved  astronomical  instruments,  las 
well  as  radio  equipment  The  transits  that  were  used  in 
termining  the  relation  of  stars  to  time  were  used,  and  whjle 
in  Paris  on  this  same  work  I  became  interested  in  what  |  is 
known  as  an  astrolab,  which  is  a  very  accurate  form  of  sex¬ 
tant  I 

After  completing  the  work,  I  was  ordered  to  a  cruiser  |in 
the  Caribbean,  where  as  one  of  my  duties  I  was  the  Assist¬ 
ant  Navigator.  ! 

661  In  1916 1  was  detached  from  that  duty  and  ordered 
as  the  radio  officer  of  the  destroyers  of  the  Atlantic 
Fleet,  and  in  the  spring  or  midwinter  of  1917  was  ordered 
to  the  Navy  Department  as  the  research  (^cer  in  the  Ba(^o 
Division  of  the  Bureau  of  Engineering,  where  I  had  cogni¬ 
zance  of  the  various  mechanisms  and  instruments  connected 
with  the  development  of  radio  apparatus  and  equipment. 

As  soon  as  an  instrument  or  radio  set  became  standard¬ 
ized  it  was  then  turned  over  to  the  Production  and  Procure¬ 
ment  Section  for  further  use.  In  a  short  time,  practicably 
all  of  my  activities  became  centered  in  the  research  and 
development  of  aircraft  radio  for  the  United  States  Navy, 
and  during  a  x>eriod  of  eighteen  months  in  that  particular 
duty  we  designed  the  new  equipment,  including  all  of  tjie 
mechanical  arrangements  in  the  improved  radio  apparatus. 
I  also  supervised  the  outlaying  of  plans  for  the  installatij>n 
of  a  radio  apparatus  in  aircraft,  and  uxx>n  my  recommen¬ 
dation  certain  types  of  radio  equipment  was  purchased.! 
At  the  end  of  the  war,  I  was  ordered  as  the  radio  officer 
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on  the  first  trans-Atlantic  flight  in  the  N.C.  boats  that  flew 
across  the  Atlantic. 

Incidentally,  it  was  jnst  about  three  weeks  before  we  left 
that  the  first  bubble  sextants  were  delivered  to  the  Navy, 
and  the  navigator  of  the  various  boats,  there  were  three  of 
them,  used  these  bubble  sextants  at  that  time. 

662  Betuming  from  the  flight,  I  was  ordered  to  the 
Naval  Academy  at  Annapolis  for  a  graduate  course  in  me¬ 
chanical  and  electrical  engineering,  and  after  one  complete 
year  and  a  summer  term  I  was  ordered  to  Harvard  Univer¬ 
sity,  where  I  took  a  course  in  electronics.  I  graduated  from 
Harvard  with  a  Master  of  Science  degree  in  electronics. 

Immediately  upon  graduation,  I  was  ordered  to — ^no, 
while  taking  the  course  at  Harvard,  I  was  ordered  to  a  six- 
weeks  ’  investigation  of  all  of  the  instruments  and  equip¬ 
ment  being  designed  by  the  Bell  Telephone  Company  in  the 
laboratories  in  New  York,  and  also  had  six  weeks  of  instruc¬ 
tion  in  the  Westinghouse  Company  in  Pittsburgh,  East 
Pittsburgh,  on  the  equipment  that  was  being  developed  at 
this  time. 

Upon  graduation  from  BEarvard,  I  was  ordered  as  the 
Fleet  Radio  Officer  of  the  Asiatic  Fleet,  and  after  a  year  was 
ordered  as  the  Asiatic  Communications  Superintendent. 

That  brings  me  up  until  1924,  when  I  was  ordered  to 
the  Office  of  the  Judge  Advocate  General  of  the  Navy  as  the 
head  of  the  Patent  Division.  At  that  time,  it  had  just  been 
started,  and  I  developed  the  organization  during  the  time 
from  1924  to  1927  to  some  five  or  six  attorneys  to  handle 
the  work  there. 

The  duties  in  the  Judge  Advocate  General’s  Office  was  to 
advise  the  Secretary  of  the  Navy  as  to  the  scope  and  ap¬ 
parent  validity  of  patents,  because  there  was  no 

663  money  paid  for  any  license  or  the  purchase  of  any 
patents  without  the  approval  of  the  head  of  the  Pat¬ 
ent  Section. 

I  also  compared  the  materials  and  apparatus  in  instru¬ 
ments  from  the  various  bureaus  with  the  patents  involved 


in  snch  equipment  to  determine  to  what  extent  they  conjd 
be  varied  to  avoid  infringement  of  patents.  I 

I  also  heard  and  discussed  with  other  patent  attorneys 
and  commercial  companies  whether  or  not  certain  patents 
were  infringed,  with  a  view  of  coming  to  some  settlement 
and  the  taking  of  a  license  agreement  for  a  consideration. ! 

At  the  same  time,  I  was  the  liaison  officer  between  tte 
Navy  Department  and  the  Department  of  Justice  in  the  de¬ 
fense  of  suits  against  the  Government  in  the  Court  lof 
Claims,  and  in  this  capacity  I  assisted  in  searching  through 
records  to  determine  what  prior  arts  patents  existed  and  to 
assist  in  the  weighing  of  what  evidence  we  had  against  tlie 
probable  scope  and  validity  of  the  patents  so  that  we  woutld 
avoid  litigation,  if  possible,  and  during  this  time  I  was  in¬ 
structed  by  the  Secretary  of  the  Navy  and  the  Judge  Advo¬ 
cate  General  that  if  I  came  to  the  conclusion  that  there  wias 
infringement  and  the  patentee  was  entitled  to  some  compejn- 
sation  that  I  was  to  steer  a  middle  road  conclusion  and  i^6t 
resort  to  any  sharp  practice  in  any  circumstance ;  that  if  -^e 
owed  anything  that  we  would  pay  it. 

During  this  time  I  attended  the  George  Washington  Un¬ 
iversity,  where  I  took  a  course  in  patent  law,  gi^d- 
664  uated  from  George  Washington  University  in  19^7, 
with  a  degree  of  Bachelor  of  Law,  and  during  njiy 
senior  year  I  received  the  Ellsworth  Prize,  which  was  giv^n 
to  the  person  who  stood  first  in  all  of  the  patent  subjects.  | 
In  1927  I  went  to  sea  in  the  Asiatic  again  as  the  Fl^g 
Secretary  of  the  Fleet  and  the  legal  advisor  to  the  Co]|n- 
mander  in  Chief.  I  returned  to  Washington  after  a  year  jat 
sea  in  command  of  a  destroyer  and  reported  to  the  Jud^ 
Advocate  General  in  1930.  j 

The  cruise,  as  we  call  it,  in  the  Judge  Advocate  General’s 
Office  at  that  time  was  the  same  as  before,  except  durijag 
that  period  I  was  appointed  as  a  member  of  the  Commission 
authorized  under  the  Dent  Act  to  hear  and  determine  the 
claims  of  British  inventors  whose  inventions  had  been  used 
during  the  first  war.  The  duty  included  sitting  in  Londbn 
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and  the  Hague  and  in  Paris,  where  we  heard  and  passed  on 
and  authorized  the  payment  of  certain  sums  to  the  individ¬ 
ual  British  inventors  whose  invention  had  been  used.  In 
this  case  we  took  under  consideration  the  background  under 
which  the  inventions  were  made  so  as  to  determine  the 
relative  values,  somewhat  along  the  lines  that  would  be  done 
in  case  the  British  daiments  had  actual  patents  issued  to 
them,  but  the  difference  between  that  procedure  and  one  in 
cases  in  court  was  that  we  did  not  require  that  the  Britishers 
did  have  patents.  We  did  require  a  disclosure  with  a 
claim  as  to  the  scope  of  their  invention  in  coming  to  a 

665  conclusion  as  to  what,  if  any,  compensation  should 
be  given  them. 

At  the  end  of  a  three  year  cruise  in  the  Office  of  the  Judge 
Advocate  General,  I  went  to  sea  again  as  the  Flag  Secretary 
of  the  United  States  Fleet,  which  included  being  legal  ad¬ 
visor  to  the  Commander  in  Chief,  and  I  was  also  as  the  first 
lieutenant  of  a  battleship,  whose  duties  are  the  care  of  all 
of  the  metal  equipment  aboard  the  ship,  including  the  hull 

After  a  cruise  of  two  years,  I  returned  to  the  Judge  Ad¬ 
vocate  General’s  Office  for  the  third  time,  and  during  that 
period  I  was  the  Acting  Assistant  Judge  Advocate  General 
of  the  Navy  for  a  number  of  times  when  the  other  officers 
were  on  leave.  It  was  for  a  period  of  about  six  months  that 
I  was  acting  as  the  Assistant  Judge  Advocate  General  of 
the  Navy. 

After  tlie  third  cruise  in  the  JAG’s  office,  I  went  to  sea 
again  as  the  executive  <^cer  of  a  cruiser  in  1939,  and  upon 
the  completion  of  over  thirty  years  service  I  requested  re¬ 
tirement  under  the  provisions  of  law  so  authorizing  it. 

I  retired  in  June  of  1939  and  went  to  New  York  and  be¬ 
came  associated  in  the  firm  of  Stockbridge  and  Borst,  which 
was  a  firm  exclusively  following  patent  law. 

•  •••••• 

666  By  Mr.  Hudson : 

Q.  Had  you  finished  your  answer,  Mr.  Lavender? 

Q.  Well,  continue,  please.  A.  In  February  of  1941 1  was 
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ordered  ba<^  to  active  duty  in  the  Navy  Department  and 
assigned  the  duty  of  legal  officer  in  the  Bnrean  of  Ships. 
This  office  carried  the  responsibility  of  the  negotiation  tod 
wording  of  contracts  for  ship  building  and  for  general  pur¬ 
chases  of  the  Bureau.  i 

I  also  had  a  patent  section  under  my  direction.  I  haid  a 
staff  of  some  twenty  lawyers.  j 

In  October  of  1941 1  was  ordered  to  report  to  the  Dire^or 
of  the  Office  of  Scientific  Research  and  Development,  which 
was  a  division  of  the  Office  of  Emergency  Managemient, 

which  was  a  division  of  the  Office  of  the  President  of  the 

1 

United  States.  j 

The  Director  of  this  oi^nization  was  Doctor  Vann^var 
Bush,  who  supervised  the  research  and  development  of  ^uib- 
jects  that  were  either  too  large  or  complicated  for  the|  re¬ 
search  sections  of  the  various  Government  department^  or 
subjects  that  could  not  be  undertaken  by  those  Government 
departments  because  of  lack  of  personnel  or  particular  fa¬ 
cilities. 

While  in  this  position  I  represented  the  Office  of 
667  Scientific  Research  and  Development  as  a  membe]r  on 
the  Patents  Interchange  Committe,  which  x)asse(^  on 
policies  and  procedures  m  the  interchange  of  patent  ritots 
and  obligations  by  the  British  Government  and  the  United 
States  Government  ! 

I 

In  the  spring  of  1942  I  learned  of  the  project  of  |  the 
atomic  bomb  and  was  directed  to  set  up  a  separate  or^to- 
ization  in  my  office  for  the  handling  of  all  of  the  mventi|ons 
and  discoveries  made  under  that  project  I 

I  secured  the  patent  attorneys  from  the  Army  and  |  the 
Navy — ^wherever  I  could  find  the  most  competent — and  Mso 
had  authority  to  enroll  as  officers  civilians  and  enlisted  ulien. 
That  is,  they  were  commissioned  upon  my  recommendation 
only.  I 

I  built  up  the  organization  to  ninety-eight  patent  lawyers 
and  engineers  with  eleven  branch  offices  and  up  until  ]|947 
I  had  processed  fourteen  thousand  inventions  on  every  ^n- 
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ceivable  snbject,  of  which  six  thonsand  were  on  the  atomic 
bomb  subject  alone. 

Dnring  that  time  I  filed  about  2800  cases  in  the  Patent 
Office  on  the  atomic  bomb  project  and  altogether  have  had 
the  direct  responsibility  in  the  prosecution  of  nearly  4,000 
cases  in  the  Patent  Office.  I  think  the  number  is  somewhere 
around  3750  or  3800. 

After  the  bomb  was  dropped  and  the  Manhattan  District 
was  dissolved  I  was  ordered  as  the  chief  of  the  pat- 

668  ent  section  of  the  Atomic  Energy  Commission, 
which  position  I  held  until  December  of  1949  when 

I  requested  that  I  be  returned  to  inactive  duty  so  that  I 
could  undertake  again  the  practice  of  patent  law. 

This  was  granted  and  I  returned  to  private  practice.  I 
was  still  associated  with  a  big  project  of  applying  nuclear 
power  to  aircraft  and  the  rest  of  my  practice  was  general 
I  set  up  an  office  here  in  Washington. 

That  is  all,  I  think.  I  might  say  that  since  that  time  I 
have  had  this  general  practice  but  I  have  specialized  in  the 
evaluation  of  patents  as  an  exi)ert  in  courts.  I  have  qual¬ 
ified  in  the  Court  of  Claims.  I  have  had  cases  in  the  District 
Court  I  have  had  several  cases  in  the  Tax  Court,  in  which 
the  actual  dollar  and  cents  value  of  patents  is  involved, 
which  requires  not  only  an  analysis  as  to  the  scope  and 
coverage  and  validity  of  the  patents  in  comparison  with 
a  particular  company’s  output,  but  it  also  involves  the 
broader  requirement  of  comparing  a  patent  situation  or 
position  with  the  devices  of  competitors. 

So  that  it  is  a  broader  field  of  investigation. 

I  have  also  acted  as  a  patent  consultant  to  corporations 
to  give  them  an  analysis  of  not  only  their  own  patents  but 
the  patent  position  of  competitors  in  regard  to  certain  of  ^ 

their  products. 

I  am  more  of  a  consultant  now  because  I  limit 

669  myself  very  strictly  to  any  of  the  more  routine 
things,  like  prosecuting  applications  in  the  Patent 

Office. 
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Q.  In  yonr  preparation  for  testimony  in  this  case  h^ve 
yon  made  a  study  of  the  Gray  patent,  No.  2^40,579,  which 
is  Plaintiff’s  Exhibit  No.  3?  A.  I  have.  I 

Q.  And  of  the  file  history  of  that  patent,  that  is  what  we 
call  the  file  wrapper,  being  the  proceedings  in  the  Patent 
Office  leading  up  to  the  allowance  of  the  application  T  X.  I 
have.  j 

Q.  And  also  of  the  prior  art  with  relation  to  that  pateht? 
A.  I  have.  j 

Q.  And  have  you  considered  the  construction  of  the  B^n- 
dix  sextant,  type  3014,  in  suit,  a  specimen  of  which  is  Pla^- 
tiffs’  Exhibit  No.  15  T  A.  I  have.  | 

Q.  You  are  familiar  with  Defendant’s  Exhibit  No.  9j  in 
this  case,  an  over-lay  drawing  illustrating  diagrammht- 
ically  the  construction  of  the  Bendix  sextant  Is  that  cor¬ 
rect?  A.  That  is  correct  | 

Q.  Now,  will  you  please  discuss  the  Gray  patent,  Plajm- 
tiffs’  Exhibit  No.  3,  and  compare  the  mechanism  and  jits 
operation  with  that  of  the  Bendix  sextant?  | 

670  And  you  may  refer  to  this  drawing.  Defendant’s 
Exhibit  No.  9,  for  the  Bendix  construction.  Plain- 
tiffs’  counsel  has  very  kindly  consented  to  the  use  of  this 
enlarged  drawing  of  the  Gray  patent  which  I  will  put  ^p 
here  on  this  table.  | 

Mr.  Hudson:  Tour  Honor  is  already  familiar  with  th^t. 
We  thought  that  would  be  simpler.  | 

The  Witness:  I  have  heard  the  testimony  given  in  t^iis 
case  and  I  consider  that  before  going  to  the  claims  a^d 
determining  the  scope  of  the  claims  it  is  necessary  tha^  I 
repeat  only  very  briefly  the  divisions  of  the  averaging  (de¬ 
vice.  j 

And  I  shall  be  very  brief  in  these  explanations  but  I  con¬ 
sider  it  essential  that  from  the  very  beginning  we  knpw 
exactly  what  we  are  talking  about  when  we  refer,  say,  |  to 
a  sextant  or  an  octant  or  an  altitudinal  measuring  device. 

Now,  this  Figure  1  of  the  drawing  in  Patent  2,140,579 
shows  both,  a  sextant  or  an  altitudinal  measuring  device 
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and  a  recorder  of  the  altitude.  In  other  words,  a  sextant 
or  an  altitude  measuring  device  consists  of  a  system  for 
the  passage  of  light  from  a  star  or  a  body  and  as  seen  in 
the  eye,  which  would  be  placed  at  11  and  compared  with  a 
bubble  on  the  inside  of  the  instrument. 

It  also  includes,  if  you  are  going  to  use  the  word  “meas¬ 
ure some  scale  by  which  after  you  have  got  this 

671  coincidence  between  the  star  and  the  horizon, 
whether  it  be  artificial  like  a  bubble  or  the  exact 

horizon,  that  you  know  by  looking  at  that  scale — so,  there¬ 
fore,  the  measurement  involves  the  getting  of  coincidence 
by  the  movement  of  a  mirror  in  the  optical  system  and  in 
the  end  measuring  or  determining  what  that  distance  is. 

Now,  that  is  all  there  is  in  an  observation  measurement 
device.  The  rest  of  this  device  here  merely  takes  a  relative 
iwsition  of  the  knob  which  is  labeled  12,  the  position  of  this 
knob  12  with  reference  to  a  reference  point  to  give  an  order, 
as  it  were,  through  another  output  shaft. 

In  this  case  the  output  of  the  measuring  device  is  this 
shaft  16,  which  is  connected  to  this  knob  12.  Now,  what  is 
on  the  other  side  of  that  is  merely  the  recording  systems. 

In  this  particular  case,  just  to  follow  through,  you  have 
a  turntable  which  is  driven  by  a  clock  mechanism  in  the 
inside  started  by  pulling  out  a  stopper  here,  labeled  33  of 
Figure  3,  and  that  starts  this  table  to  turning.  The  amoxmt 
that  this  wheel  34  in  Kgure  2  turns  depends  upon  how  far 
it  is  out  from  the  center  of  this  turntable.  And  that  is  deter¬ 
mined  by  how  much  this  knob  12  in  Figure  1  has  been  turned 
from  a  certain  definite  position. 

So  that  this  is  what  can  be  technically  described,  because 
it  fulfills  all  the  technicalities  of  the  words  “integration 
means*’.  In  other  words,  my  interpretation  of  in- 

672  tegradon,  which  I  feel  from  long  years  of  experience, 
is  a  continuous  observation  or  a  continuous  evalua¬ 
tion  with  an  infinite  number  of  samples  of  variables  in  re¬ 
ference  to  some  reference  line. 
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That  is  all  that  I  need  to  say,  I  believe,  on  the  constrlnc- 
tion  and  operation  of  the  Gray  device.  i 

Now,  in  answering  the  second  part  of  the  qnestionj  to 
compare  this  device  with  the  Bendix  device,  I  wonld  reter 
to  this  sketch.  May  1  ask  what  that  exhibit  number  isT  I 

I 

By  Mr.  Hudson:  | 

I 

Q.  Defendant’s  Exhibit  No.  9.  A.  That  is  the  one,  With 
the  over-lay.  I 

Q.  With  the  over-lay,  yes.  You  have  a  copy  of  it  I 
Mr.  Hudson:  Does  the  Court  have —  | 

The  Court:  Yes,  1  have  one.  ! 

The  Witness:  I  want  to  discuss  in  the  same  general 
terms  and  just  as  briefly  what  the  Bendix  device  is.  I  On 
this  over-lay — is  that  9t 

Mr.  Hudson:  Exhibit  No.  9.  I 

The  Witness :  Exhibit  No.  9,  in  the  upper  half  and  paiJtic- 
ularly  to  the  right  is  shown  the  optical  system  which  ior- 
responds  to  the  Gray  optical  system  of  eye  piece  11,  ildti- 
mately  reaching  down  to  the  scale  as  shown  through  window 
13  of  Figure  1. 

The  li^t  from  the  star  is  put  into  the  system^  as 
673  over  to  the  left  it  says  “line  of  sight”,  and  it  pai^es 
through  the  bubble  cell  and  up  to — and  the  priszh  or 
mirror  in  this,  as  is  usually  used,  is  tilted  by  a  screw  in 
tact  with  the  oval  shaped,  oval  looking  circular  plat^  to 
whidi  the  objective  prism  is  attached.  j 

That  prism  is  moved  by  a  knob  directly  below  it  and  jone 
can  see  the  scale  divisions  above  the  lower  part  of  the  ^ob 
where  it  is  knurled  for  the  purpose  of  making  it  easie^  to 

handle.  ! 

1 

Now,  proceeding  from  that  and  directly  below  that  ^  a 
shaft  which  is  not  numbered  on  my  exhibit.  May  I  h^ve, 
please,  a  copy  of  Exhibit  9  because  I  have  here  just  a  rc^ugh 
draft  of  this  and  there  may  be  other  explanations  on  t^ere 
that  would  be  more  easy  to  identify  what  I  am  talking  al^Tit. 


I 
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The  Court:  May  I  see  your  copy  of  9?  Yon  spoke  of 
nninbers.  There  are  no  nninbers  at  all  on  9. 

The  Witness :  The  nnmbers  on  the  scale. 

The  Conrt :  Oh,  yon  mean  the  nnmbers  on  the  screw, — 

The  Witness:  On  the  scale. 

The  Conrt :  — attached  to  the  dmm. 

The  Witness;  That  is  correct. 

The  Conrt:  Yon  are  not  referring  to  any  nnmbers  indi¬ 
cating  any  other  part  of  the  mechanism? 

The  Witness:  That  is  correct 

The  Conrt:  Yes.  The  Conrt  misxmderstood  yon. 

674  The  Conrt  was  of  the  opinion  that  yon  were  asking 
for  an  exhibit  which  carried  nnmbers  to  identify  cer¬ 
tain  things  on  the  exhibit. 

The  only  nnmbers  that  appear  on  the  drawing  or  the 
sket^  which,  yon  are  nsing  as  a  base  for  yonr  testimony  are 
the  nnmbers,  3  and  2,  which  appear  on  the  dmm  as  a  scale. 

The  Witness:  That  is  correct. 

The  Conrt:  Very  welL  The  Conrt  nnderstands.  Proceed. 

The  Witness :  Now,  the  ontpnt  of  the  altitnde  measnring 
device  is  the  shaft  that  comes  ont  of  the  bottom  of  the  con¬ 
trol  dmm  which  is  labeled  there  at  the  righthand,  near  the 
righthand  margin  of  this  exhibit. 

In  other  words,  when  one  is  speaking  of  a  means  for  tak¬ 
ing  a  measnrement  it  inclndes  the  optical  system  with  a  me¬ 
chanical  way  of  varying  the  position  of  the  mirror  or  lens 
and  a  reference  of  that  position  to  some  scale  which  will 
show  on  the  scale  a  measnred  altitnde. 

The  ontpnt  of  that  means  is  in  the  form  of  a  rod  or  shaft. 
Now,  looking  to  the  material  which  is  in  the  lower  half  and 
especially  to  the  left  side  of  this  device,  one  notes  that  the 
ontpnt  of  the  measnring  means  is  first  transmitted  throngh 
a  set  of  gears  and  over  to  a  device  labeled  “clntch’^ 

The  far  part  or  the  driven  part  of  the  clntch  con- 

675  nects  np  with  a  gear  that  drives  a  second  gear  and 
that  gear  is  connected  to  a  plate  labeled  **the  averag¬ 
ing  device’^  Beyond  that,  looking  to  the  left  and  npward. 
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is  a  second  plate  which  has  on  its  edges  a  serrations  jarea 
for  its  contact  with  a  pawL  | 


The  second  plate  is  connected  by  gears  to  a  connteij.  In 
the  center  of  the  drawing  of  Exhibit  9  is  shown  a  clockwork 
drive.  And  also  in  a  dotted  line  at  one  side,  to  indiciatej  that 
it  is  beneath  the  clockwork  drive,  appears  a  flat  pie<^  of 
metal  with  a  notch  or  groove  cnt  out  of  it  extending  np^ard, 
and  at  the  point  where  it  is  marked  “shutter’^  there' is  a 
second  flat  solid  piece  of  material  also  shown  in  dotted  jdnes 


which  indicates  that  the  shutter  can  either  be  in  the  optical 
line  or  the  line  of  travel  of  light  to  the  optical  system  dr  by 
swinging  can  be  swung  out  from  that  beam.  ! 

The  clockwork  is  shown  at  the  lefthand  side  and  coi^ists 
merely  of  a  shaft  on  which  is  mounted  a  spring  with  a 
ratchet  not  shown  but  of  the  conventional  form  and  |  that 


spring  is  compressed.  i 

One  of  the  outputs  of  the  gear  which  is  connected  |with 
this  spring  comes  up  through  the  mechanism,  and  thrf)ug^ 
a  gear  moves  a  shaft  that  extends  inside  the  plate  that  is 
driven  from  the  output  of  the  measuring  means  and  on|  that 
shaft  is  located  a  pin.  No,  I  am  sorry.  The  pin  is  glared 
to  the  output  of  the  measuring  device  and  the  oiitput 
676  of  the  dock  drives  the  first  of  the  two  parallel  crises. 

With  the  explanation  that  has  been  given  before, 
then  I  think  it  is  conclusive  that  the  amount  of  movemejat  of 
the  second  disc  depends  upon  the  position  of  this  pin.  I  have 
seen  a  cutaway  part  of  this  device  that  I  think  will  illus^te 
it  better  than  my  trying  to  explain  it,  and  I  would  liJ^e  to 
have  that  for  demonstration.  | 

Mr.  Hudson:  Does  this  look  like  it f  | 

May  we  mark  this  for  identification,  if  the  Court  please  T 
The  Court:  You,  may.  j 

Mr.  Hudson :  It  will  be  Defendant ’s  Exhibit  No.  18.  I 


(Thereupon  an  object  identified  as  a  mechanism  |  was 
marked  by  the  Deputy  Clerk  as  Defendant's  Exhibit  N^.  18 
for  identification.) 

•  •  •  •  •  •  j  • 
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682  Mr.  Hudson:  Yesterday,  if  the  CJourt  please,  we 
had  this  mechanism  which  was  marked  Defendant’s 

Exhibit  No.  18  for  identihcation  because  we  wanted  to  take 
it  back  last  night  for  use,  but  I  would  like  to  offer  that  now 
in  evidence  as  Defendant’s  Exhibit  No.  18,  being  a  part  of 
the  mechanism  of  the  Bendix  sextant  which  is  used  by  the 
witness  for  illustration  of  his  testimony. 

The  Court:  Defendant’s  Exhibit  No.  18  will  be  received 
in  evidence. 

(Thereupon  the  object  heretofore  marked  Defendant’s 
Exhibit  No.  18  for  identification  was  received  in  evidence.) 

Mr.  Hudson :  And  I  have  also  a  second  mechanism  here, 
again  a  part  of  the  Bendix  sextant  such  as  is  involved  in  this 
case,  which  is  more  complete  than  the  other  one  which  the 
witness  will  use. 

I  would  like  to  offer  that  as  Defendant’s  Exhibit  No.  19. 

Tiie  Court:  Defendant’s  Exhibit  No.  19  will  be 

683  received  in  evidence. 

(Thereupon  an  object  identified  as  a  mechanism  was 
marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit  No.  19 
and  received  in  evidence.) 

Mr.  Hudson:  As  Captain  Lavender’s  testimony  proceeds 
he  will  have  occasion  to  refer  to  the  Patent  Office  file  of 
these  patents.  I  think  they  are  clearly  admissible.  I  don’t 
think  there  will  be  any  objection. 

Mr.  Moore :  No,  there  will  be  no  objection. 

Mr.  Hudson :  I  think  if  we  just  offer  them  now  and  get 
that  over  with  then  he  can  go  right  along. 

The  Court:  VerywelL 

Mr.  Hudson :  So  I  have  here  a  certified  copy  of  the  file 
wrapper  and  contents  of  Harold  E.  Gray  Patent  No. 
2,140,579,  which  I  offer  in  evidence  as  Defendant’s  Exhibit 
No.  20. 

The  Court:  Defendant’s  Exhibit  No.  20,  as  identified, 
will  be  received  in  evidence. 
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(Thereupon  an  object  identified  as  the  file  wrapper  of  t|ie 
aforementioned  patent  was  marked  by  the  Deputy  Clerk  as 
Defendant’s  Exhibit  No.  20  and  received  in  evidence.) 

Mr.  Hudson :  I  might  say  there  that  that  patent  is  Plain¬ 
tiff ’s  Exhibit  No.  3.  Next  is  a  certified  copy  of  the  file  wrap¬ 
per  and  contents  of  the  Philip  Francis  Everitt  Patent,  jJo. 
2,145,347,  this  patent  being  Plaintiff’s  Exhilpit 

684  No.  —  I 

Mr,  Moore:  I  believe  that  is  No.  2.  | 

Mr.  Hudson:  — Plaintiff’s  Exhibit  No.  2.  I  offer  this 

I 

certified  copy  in  evidence  as  Defendant's  Exhbit  No.  21.j 
The  Court:  Defendant’s  Exhibit  No.  21  will  be  receiv^ 
in  evidence.  j 

(Thereupon  an  object  identified  as  the  aforementionjed 
file  wrapper  was  marked  by  the  Deputy  Clerk  as  Defer^d- 
ant ’s  Exhibit  No.  21  and  received  in  evidence. )  | 

Mr.  Hudson :  Next  is  a  certified  copy  of  the  file  wrappter 
and  contents  of  the  Philip  Francis  Everitt  reissue  Patent 
No.  22184,  the  patent  itself  being  Plaintiff’s  Exhibit  No. 
2-A.  I 

I  offer  this  copy  in  evidence  as  Defendant’s  Exhibit  l^o. 

22.  I 

The  Court:  Defendant’s  Exhibit  No.  22  will  be  receiv^ 
in  evidence.  | 

I 

(Thereupon  an  object  identified  as  the  aforemention^ 
file  wrapper  was  marked  by  the  Deputy  Clerk  as  Defeijd- 
ant’s  Exhibit  No.  22  and  received  in  evidence.)  j 

Mr.  Hudson:  Next  is  a  certified  copy  of  the  proceedinjgs 
in  Patent  Office  Interference  No.  78,605,  involving  the  Gr^y 
Patent  No.  2,140,579,  Plaintiff’s  Exhibit  No.  3,  on  the  o)ie 
hand,  and  the  application  of  Philip  Francis  Everitt  f^r 
the  reissue  Patent  No.  22184,  Plaintiff’s  Exhibit 

685  No.  2-A.  j 

I  offer  this  certified  copy  of  the  interference  pijo- 
ceedings  in  evidence  as  Defendant’s  Exhibit  No.  24.  I 


The  Conrt :  That  is  No.  23. 

Mr.  Hudson:  Oh,  I  beg  your  pardon.  No.  23. 

Next  is  a  certified  copy  of  the  file  wrapper  and  contents  of 
Philip  Francis  Everitt  Patent  No.  2,252,341,  which  is  Plain¬ 
tiff’s  Exhibit  No.  4,  and  I  offer  this  certified  copy  in  evidence 
as  Defendant’s  Exhibit  No.  24. 

The  Court:  Defendant’s  Exhibit  No.  24  will  be  received 
in  evidence. 

(Thereupon  the  object  identified  as  the  aforementioned 
file  wrapper  was  marked  by  the  Deputy  Clerk  as  Defend¬ 
ant’s  Exhibit  No.  24  and  received  in  evidence.) 

Mr.  Hudson:  And  finally  is  a  certified  copy  of  the  file 
wrapper  and  contents  in  the  matter  of  the  abandoned  appli¬ 
cation  of  Philip  Francis  Everitt,  Serial  No.  353857. 

The  Court:  What  is  the  number  again? 

Mr.  Hudson :  No.  353857.  I  might  say  that  we  offer  this 
because  certain  of  the  claims  of  the  Everitt  patent,  Exhibit 
No.  4,  were  prosecuted  in  this  application  and  then  trans¬ 
ferred  into  the  other  application  before  the  patent  issued. 

This  certified  copy  of  the  abandoned  application  is  offered 
as  Defendant’s  Exhibit  No.  25. 

686  The  Court :  Do  you  wish  to  state  for  the  record  the 

identity  of  the  application  under  which  this  aban¬ 
doned  application  were  transferred  to  the  application  which 
issued  as  Plaintiff’s  Exhibit  No.  4,  which  is  Patent  No. 
2,252,341,  the  so-called  signalling  means  or  shutter. 

The  Court:  What  is  that  number  again? 

Mr. Hudson:  2,252,341. 

The  Court:  Very  well  Defendant’s  Exhibit  No.  25  will 
be  received  in  evidence. 

(Thereupon  an  object  identified  as  the  aforementioned  file 
wrapper  was  marked  by  the  Deputy  Clerk  as  Defendant’s 
Exhibit  No.  25  and  received  in  evidence.) 
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The  Court:  AH  the  exhibits  referred  to  by  counsel  ure 
received  in  evidence  if  they  have  not  already  been  noted  as 
received,  j 

(Thereupon  an  object  identified  heretofore  was  marked  as 

Defendant’s  Exhibit  No.  23  and  received  in  evidence.)  I 

i 

Mr.  Hudson:  Thank  you,  sir.  j 

The  Court :  Counsel  may  proceed  with  the  examinationi 


687  Q.  Yesterday,  Captain  Lavender,  you  were  discus¬ 
sing  the  Gray  patent  in  suit,  PlaintiHs’  Exhibit  ^o. 

3,  and  comx>aring  it  with  the  construction  of  the 
sextant  involved  in  this  suit.  | 

Please  proceed  with  your  answer  to  that  question,  j  A. 
May  1  have  the  exhibit  that  contains  both  the  averager  ^d 
the  driving  mechanism?  j 

Q.  I  think  you  refer  to  Defendant’s  Exhibit  No.  19.  A. 
That  is  correct.  j 

Q.  May  1  interrupt  just  one  moment?  In  explaining  ^his 
to  the  Court,  Captain  Lavender,  I  wish  you  would  at  ^ 
same  time  refer  to  some  drawings  of  which,  I  believe,  ^ou 
have  copies,  because  otherwise  the  record  will  be  in  sijich 
shape  that  it  would  require  another  deposition  to  mak^  it 
mean  anything.  | 

The  Court :  Now,  the  Court  would  suggest  to  the  witness 
at  the  outset  that  when  you  are  testifying  as  to  the  insljru- 
ments  before  you  you  make  definite  your  reference  to  ^e 
specific  instrument  referred  to  by  exhibit  number  ^or 

688  the  purposes  of  the  record.  j 

The  Witness:  Yes,  sir.  I 

Mr.  Hudson:  If  the  Court  please,  counsel  for  the  pl^- 
tiffs  has  asked  me  to  state  on  the  record  that  this  mechanism. 
Defendant’s  Exhibit  No.  19,  is  from  one  of  the  Bendix 
3014  sextants,  which  is  involved  in  this  case.  j 

The  Court:  That  may  be  shown  on  the  record.  j 
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By  Mr.  Hudson: 

Q.  If  yon  will  tell  me  what  drawings  yon  want  to  use  now, 
Captain  Lavender,  I  will  get  some  copies  for  the  Court  to 
look  at.  A.  I  would  like  to  use  the  drawing  labeled  at  the 
upper  righthand  comer  as  “Eclipse-Pioneer  Sextant  WBJ 
6  Averager’’. 

Mr.  Hudson:  Since  this  will  be  part  of  the  record  it 
probably  should  have  an  exhibit  number  on  it. 

The  Court:  It  should. 

Mr.  Hudson :  And  I  will  offer  the  drawing  to  which  the 

witness  has  just  referred  as  Defendant’s  Exhibit  No.  26. 

^  _ 

(Thereupon  a  drawing  was  marked  by  the  Deputy  Clerk 
as  Defendant’s  Exhibit  No.  26  for  identification.) 

The  Witness :  I  hold  in  my  hand  Defendant’s  Exhibit  No. 
19,  which  is  the  sextant  of  the  Bendix,  the  sextant  that  in¬ 
cludes  the  averager  and  the  driving  gears  for  the  averager, 
a  clock  mechanism  that  contains  outside  of  the  clock  itself 
a  lever  for  the  moving  of  the  shutter  in  and  out  of  the  line 
of  sight  of  the  sexteint 

The  drive  for  the  averager  consists  of  a  bright  disc 
689  known  on  the  drawing  as  130  as  an  averaging  gear. 

That  is  geared  through  the  gears  139  and  shaft,  140, 
to  the  averager,  which  is  labeled  as  141. 

I  think  it  best  or  the  best  approach  to  a  full  understanding 
of  this  device  could  be  by  actually  putting  it  through  the 
motions  that  would  be  taken  with  a  sight  to  be  taken  in  and 
the  altitude  measured. 

And  in  order  that  the  Court  may  see  the  actual  workings 
of  this  instrument  I  should  like  to  show  it  directly  to  the 
Court  as  I  explain  its  operation. 

The  Court :  You  may  do  so. 

The  Witness:  Defendant’s  Exhibit  No.  19  is  held  by  me 
with  the  brass  plates  that  hold  the  clock  and  the  spring  and 
other  control  mechanisms  facing  upward.  To  the  right  may 
be  seen  the  averager  and  through  the  window  is  shown  cer¬ 
tain  figures  whidi  I  will  explain  later. 
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The  gears  that  I  have  just  mentioiied  are  on  the  backl  of 
the  instminent  and  proceed  from  the  light  colored  djsc 
which  1  have  identified  as  130.  The  clockwork  mechani^ 
consists  of  an  ordinary  spring  such  as  fonnd  in  clocks  w^th 
gears  such  that  they  communicate  with  the  crown  gear  ;on 
the  upper  side,  which  is  121.  i 

That  is  the  power  output  of  this  clock  mechanism  and  ^e 
size  of  this  crown  gear,  121,  and  the  gears  between  there  £^d 
a  brass  gear,  labeled  119,  is  such  that  when  the  dc^ 

690  is  put  into  motion  and  the  clock  has  run  its  courise, 
which  will  be  defined  later,  the  brass  gear,  whidi  I 

shall  call  a  driving  gear,  rotates  sixty  times — ^no  more  ajnd 
no  less. 

Now,  that  number  of  turns  that  this  brass  gear  takes  is 
worked  out  through  a  series  of  gears,  induding  a  geneiva 
mechanism.  i 

The  Court:  You  refer  to  the  brass  gear.  What  is  lihe 
number  of  the  brass  gear? 

The  Witness:  The  brass  gear  is  119. 

The  Court :  The  one  which  is  connected  to  the  shaft  fr<^m 
the  120?  I 

The  Witness:  The  crown  gear  that  I  referred  to  is  121.  | 
The  Court:  And  the  mesh  gear,  120,  connects  with  tjhe 
crown  gear  and  that,  in  turn,  is  connected  by  shaft  with  1^9. 
Is  that  correct?  | 

The  Witness :  Yes,  to  the  brass  disc  which  I  call  No.  119.| 
The  Court:  VerywelL  | 

The  Witness :  The  geneva  wheel  which  may  be  seen  ^n 
the  inside  here  with  various  notches  on  it — ^that  is  12 — a^id 
with  other  gears,  the  geneva  gear  is  145 — ^is  sudi  that  tjhe 
mechanism  will  run  just  long  enough  to  give  si^ty 

691  turns  of  the  driving  gear,  the  brass  gear  referred  jto. 
At  the  end  of  that  time  a  stop  occurs  by  the  end  of  |ui 

operating  gear  or  operating  lever  joining  into  a  notch  bn 
one  of  the  wheels  that  is  on  the  inside.  j 

It  may  be  stated  that  the  operating  lever  has  at  its  en4  a 
device  for  stopping  the  mechanism.  The  mechanism  is  r^n 
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80  with  the  geneva  gear  that  when  the  shaft  has  turned 
sixty  times  then  the  mechanism  is  stopped. 

1  would  like  to  have  the  other  exhibit 

(Thereupon  an  object  was  submitted  to  the  witness  by  the 
Deputy  Clerk.) 

I  am  now  holding  in  my  hand  Defendant’s  Exhibit  No.  18 
to  show  the  position  of  this  operating  lever.  On  the  side 
dose  to  the  side  of  the  mechanism  having  the  handle  that 
winds  up  the  spring  is  a  bri^t  lever  that  sticks  out  along 
side  of  the  geneva  wheel,  and  that  as  it  is  moved  has  its  end, 
enters  into  a  notch  on  one  of  the  drive  wheels  in  this  gear 
system  whereby  when  sixty  turns  have  been  made  on  the 
brass  wheel  it  shifts  over  and  stops. 

It  also  is  the  lever  by  which  the  dock  mechanism  is 
started.  Next,  I  would  like  to  point  out  the  mechanism  that 
operates  the  shutter  that  is  moved  in  and  out  of  the  line  of 
si^t  within  the  mechanism,  and  that  is  found  on  the  lower 
side  of  the  brass  frame  that  holds  this  dock  mechanism,  but 
cannot  be  seen  readily  when  Defendant’s  Exhibit  No. 
692  19  is  looked  at  because  the  clock  mechanism  and  this 

device  is  partly  surrounded  by  the  frame  of  the  sex¬ 
tant 

But  Defendant’s  Exhibit  No.  18  gives  a  very  dear  picture 
of  how  the  shutter  is  worked. 

The  CJourt:  Is  the  shutter  delineated  in  Plaintiffs’  Ex¬ 
hibit  No.  26t 

The  Witness :  Yes,  sir.  The  shutter  itself  is  147  and  that 
is  connected  by — 

The  Court:  Yes.  Proceed. 

The  Witness :  — shaft  146  and  over  to  the  145,  the  geneva 
wheel 

The  Court:  Yes. 

The  Witness :  On  the  shaft  that  winds  the  spring  is  also  a 
cum  that  is  directly  under  the  handle  and  as  it  is  wound  this 
wMdi  is  a  small  brass  one,  winds  up  and  sooner  or  later 
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begins  to  move  a  fourth  lever  that  nltimately  controls  th^ 
shatter.  | 

And  as  I  wound  that  np  it  comes  to  a  stop  by  other  cam^ 
on  the  bottom  side  of  that  brass  plate  and  stays  there  during 
the  rest  of  the  movement  In  that  position  the  shutter  is  out¬ 
side  of  the  line  of  si^t  That  is  all  that  that  medianisi:|i 
does.  i 

Now,  the  shutter  mechanism,  to  remove  it  from  the  line  of 
sight  is  connected  to  this  lever  which  is  also  spring  loade4. 
There  is  a  spring  whidi  as  the  shutter  lever  is  move4, 

693  tends  to  bring  that  shutter  lever  back  and  bring  thje 

shutter  back  into  the  line  of  si^t.  ! 

The  motion  of  that  lever  is  prevented  when  the  dock  ife 
wound  tight  by  the  cam  mechanism  which  is  connected  tb 
this  lever.  I 

Mr.  Pollock:  May  I  interrupt  for  a  moment,  please?  I  bfr 
lieve  that  when  he  is  speaking  of  ‘‘this  lever’’  he  is  speaking 
of  the  forked  lever  rather  than  the  operating  lever  beforo-t 
The  Witness:  That  is  correct.  | 

Mr.  Pollock:  So  would  he  identify  that  forked  lever  b;jr 
number  so  we  could  get  that  dear?  | 

The  Witness:  There  is  no  number  on  the  drawing  but 
yesterday  there  was  another  drawing  put  into  the  record 
that  shows  the  lever  to  whidi  I  am  referring  and  that  is  BeL 
fendant’s  Exhibit  No.  9.  May  I  have  it  fdease?  | 

(Thereupon  an  object  was  submitted  to  the  witness  by  the 
Deputy  Clerk.)  j 

— ^in  which  the  forked  lever,  to  which  I  am  now  referring, 
is  shown  in  dotted  lines  towards  the  bottom  of  the  exhibijt 
and  marked  “Shutter  Actuator”.  | 

The  Court:  Now,  state  succinctly  the  function  of  th^ 
forked  lever.  ! 

The  Witness:  The  forked  lever  is —  I 

The  Court:  Of  course,  that  has  to  do  with  th^ 

694  shutter  which  has  been  the  subject  of  considerable 

controversy  in  this  cause  of  action.  I 


I 

I 
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The  Witness ;  The  representation  on  this — 

The  Court:  Now,  just  a  moment.  You  are  now  holding 
in  your  hand,  when  you  say  “this’*.  Defendant’s  Exhibit 
No.— 

The  Witness :  9. 

The  Court:  — ^9,  which  is  the  over-lay  drawing,  showing 
or  designated  rather,  official  schematic  drawing  of  Bendix 
trainertyi)e  sextant  with  averaging  device  added  to  form 
Bendix  type  3014  sextant. 

Is  that  correct? 

The  Witness:  That  is  correct. 

The  Court:  Very  well  And  the  forked  lever  is  delineated 
on  Exhibit  9  at  the  lower  end  of  the  shaft,  which  runs  down 
from  the  shutter,  so  marked  “shutter”,  and  marked  with 
broken  lines  to  show  the  operation  or  shifting  of  the  shutter 
from  the  line  of  sight,  and  the  forked  lever  is  delineated  as 
the  Court  has  stated,  at  the  lower  end  of  that  shaft  in  full 
and  in  part  in  broken  lines,  showing  the  broken  line  portion 
to  be  below  an  intervening  plate. 

Is  that  correct? 

The  Witness:  That  is  correct. 

The  Court:  Very  well.  Proceed. 

The  Witness :  The  only  difference  in  the  mechani- 
695  cal  arrangement  between  the  actual  construction  in 
the  device.  Defendant’s  Exhibit  No.  18,  and  that 
shown  in  Defendant’s  Exhibit  No.  9,  which  I  hold,  is  that  in 
this  type — 

The  Court :  Now,  when  you  say  *  *  this  type  ’  ’ — 

The  Witness:  In  the  type  shown  in  Defendant’s  Exhibit 
No.  9,  a  pin  operated  by  the  clock  mechanism  would  move  at 
the  forked  construction  at  the  end  of  the  shaft  leading  down 
from  the  shutter,  whereas  in  actual  construction  the  forked 
part  is  on  the  lever  that  moves  by  the  clock  mechanism,  and 
a  pin  would  exist  at  the  end  of  this  part,  that  is,  at  right 
an^es  to  the  shutter  shaft. 

But  that  is  a  mechanical  difference  that  may  occur  in 
giving  a  schematic  showing  of  a  device. 
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The  Court:  Well,  now,  yon  have  stated  the  difference  in 
the  two  as  far  as  the  operation  of  the  forked  lever  is  c<|)n- 
cemed.  The  Conrt  has  asked  for  yonr  statement  of  ijhe 
fnnction  of  the  forked  lever.  | 

Do  yon  feel  that  yonr  statement  has  answered  the  Conrjt’s 
reqnest  for  a  statement  of  the  fnnction  of  the  forked  lev^r? 

The  Witness :  I  can  add  as  a  farther  explanation  of  t^is 
forked  shatter  lever  that  the  shaft  to  whidi  the  shatter  itself 
is  connected  comes  down  and  has  an  arm  sticking  oat  i  at 
right  angles  to  the  shaft  and  a  pin  is  on  that  part  that  isj  at 
right  angles  to  the  shaft  that  operates  in  the  forl^ed 

696  end  of  what  I  have  designated  as  the  shatter  leveH 

Now,  when  the  lever  is  in  one  position  sach  |  as 
against  a  pin  on  the  bottom  side  of  the  mechanism  it  is!  in 
a  position  where  the  shatter  is  in  the  line  of  sight.  If  ihe 
shatter  lever  is  to  the  left  and  the  spring  that  tends  to  mcjve 
the  clock  which  is  ander  tension,  it  tends  to  move  to  ihe 
right  I 

Now,  the  mechanism  that  I  hold  in  my  hand.  Defendant’s 
Exhibit  No.  18,  has  been  woand.  The  control  lever,  148,  tjus 
lever  ap  here  that  comes  down  here,  the  control  lever,  1^ 
is  connected  throagh  a  shaft  down  to  a  control  lever  in  the 
inside  of  the  mechanism  and  when  lever  No.  3  on  Defend¬ 
ant’s  Exhibit  No.  19  is  pressed,  it  moves  this —  ! 

The  Coart:  Let  me  have  Defendant’s  Exhibit  No.  19! to 
follow  yoa.  That  is  the  over-lay.  ' 

The  Witness:  No.  The  Defendant’s  Exhibit  No.  19l  is 
the-  I 

The  Coart:  Oh,  I  mean  the  mechanism  itself .  1 

The  Witness :  The  mechanism  itself.  Defendant’s  Exhijbit 
No.  19,  has  a  lever  No,  3  jast  ander  the  averaging  device, 
and  when  that  is  moved  it  moves  a  control  lever  inside  that 
starts  this  mechanism.  i 

Now,  this,  as  soon  as  that  lever  is  moved  it  does  two 
things :  First,  it  releases  the  clockwork  to  drive  ihe 

697  crown  gear  on  the  oatside  which  is  connnected  to  the 
brass  driving  gear;  and  the  second  thing  it  does  iis. 
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there  is  another  section  of  this  lever  that  shifts  over  to  a  cam 
surface  on  the  shutter  lever  so  that  is  now  impossible  in  any 
way  to  pnsh  that  over  so  that  the  man  when  he  is  taking  his 
sight  win  not  have  the  shatter  come  within  his  Ime  of  si^t. 

As  soon  as  this  mechanism  has  nm  for  the  period  of  time 
and  at  the  velocities  of  the  various  wheels  so  as  to  drive  the 
brass  plate,  119,  sixty  times,  this  device  then  through  the 
well  known  geneva  gear  will  stop  of  itself,  because  the  end 
of  the  lever  arrangement  comes  within  an  inch  of  one  of  the 
wheels  on  the  inside  and  at  the  same  time  at  the  end  of  this 
period,  this  lever  here,  which  is  now  holding — would  like  to 
have  you  see  that  when  it  actually  operates.  So  I  will  hold 
it  there.  This  lever  comes  out  and  that  allows  then  the  lever 
to  move  the  pin  that  is  at  the  bottom  of  your  shutter  shaft 
and  the  shutter  goes  over  and  shuts  off  the  line  of  sight 

Now,  there  are  a  few  very  distinctive  features  about  this 
drive  that  I  would  like  to  emphasize.  And  I  shall  prepare — 
no.  I  am  holding  in  my  hand  Defendant's  Exhibit  No.  19. 

The  clockwork  has  run  its  course  and  has  been  stopped. 
The  shutter  lever  has  moved  over  so  that  the  shutter 
698  lever  has  moved  the  shutter  into  the  line  of  si^t 
And  the  sextant,  if  it  had  the  movements,  if  it  had  the 
optical  system  here,  would  be  ready  for  the  taking  of  a 
sight  with  the  averager  set  at  zero. 

As  often  happens  this  mechanism  for  setting  this  isn’t  in 
operation  but  this  would  be  at  zero.  It  is  immaterial  in  my 
discussion  whether  it  is  at  zero  now  or  not. 

I  win  now  go  through  the  procedure  that  the  navigator 
would  do  to  take  a  sight  and  explain  what  takes  place  while 
the  continuous  sight  is  being  had.  I  first  wind  up  the 
mechanism  and  as  has  been  shown,  the  shutter  would  have 
moved  out  of  the  line  of  sight  and  the  control  lever,  Na  3,  is 
now  connected  up  so  that  when  it  is  pressed  it  wiU  start  the 
machine  into  operation. 

I  will  now  press  lever  No.  3  on  Defendant’s  Exhibit  No. 
19,  and  the  mechanism  will  be  put  into  operation,  but  I  am 
going  to  put  my  thumb  over  this  crown  gear,  Na  121,  so  I 
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■top  the  motioiL  I  am  jtist  physically  keeping  that  g^ 
from  turning.  If  I  release  it  it  will  turn  some  more.  j 
Now,  in  discussing  the  input  to  this  averaging  mechanism, 
I  referred  to  the  output  of  the  measurement — angle  meas¬ 
urement  system.  And  I  refer  now  to — what  is  the  nuzuMr 
of  that  exhibit!  j 

The  Court:  26.  I 

The  Witness:  26.  I 

699  The  Court:  Defendant's  Exhibit  No.  26.  ! 

The  Witness:  Defendant’s  Exhibit  No.  26,  ^d 

point  to  the  shaft  which  is  coming  out  of  the  knob  85,  or,  !tbe 
knob,  84,  and  descends  down  and  connects  up  with  cre^wn 
gear  97.  Crown  gear  97  is  the  gear  on  which  I  have  |my 
thumb.  I 

Now,  the  amount  or  increment  in  altitude  which  is  fed  ijuto 
this  averager  is  controlled  by  the  position  of  the  knob'SA 
It  is  not  controlled  by  the  movement  of  knob  84  as  wilf  be 
demonstrated.  | 

I  now  turn  the  equivalent  of  94 —  j 

The  Court:  You  mean,  84.  | 

The  Witness :  84,  and  I  get  no  movement  whatever  in  |tl» 
averager.  There  is  no  change  in  the  averager.  And  thi^  is 
just — by  moving  this  gear  84  there  is  no  motion.  And,  there¬ 
fore,  it  cannot  be  said  that  the  gear  at  the  end  of  the  aijigle 
measurement  drives  the  averager.  j 

The  Court:  Now,  state  that  again.  j 

The  Witness:  It  cannot  be  said  that  any  motion —  j 
The  Court :  You  are  not  repeating  exactly  all  of  it  you 
stated  that  it  cannot  be  said  that  the  gear,  or  you  can  s^te 
it  in  your  own  way.  Proceed.  | 

The  Witness :  I  will  state  it  this  way.  It  cannot  be  ^aid 
that  the  motion  of  knob  84  is  transmitted  to  the  averagiing 
gear,  because  you  can  move  what  is — ^move  the  gearj  97, 
which  is  the  equivalent  of  moving  the  knob  84,  ^d 

700  there  is  no  connection  between  the  knob  84  to  d^ive 

the  averager.  | 
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The  Court:  Your  statement  is  that  the  amoimt  fed  into 
the  averager  is  controlled  by  the  position  of  knob  84  on  De¬ 
fendant’s  Exhibit  No.  26,  but  is  not  controlled  by  the  move¬ 
ment  of  knob  84  on  Defendant’s  Exhibit  No.  26. 

The  Witness :  I  would  change  just  one  word,  your  Honor. 
Instead — 

The  Court:  I  would  like  to  have  a  little  explanation  of 
that.  Is  there  not  some  relation  between  the  movement  and 
the  position?  Isn’t  one  correlated  to  the  other?  Isn’t  one 
controlled  somewhat  by  the  other  or  does  not  one  result 
from  the  other? 

The  Witness :  Well,  I  will  explain  it  this  way. 

The  Court:  To  make  the  Court’s  question  possibly  a  little 
clearer,  is  not  the  position  controlled  by  the  movement? 

The  Witness:  Would  you  repeat  that  again,  sir?  I  didn’t 
quite  understand. 

The  Court:  Is  not  the  position  the  result  of  the  movement 
of  the  knob? 

The  Witness :  Yes.  The  position  is  the  result  of  the  move¬ 
ment  of  the  knob  but  any  motion  of  the  knob  is  not  transmit¬ 
ted  to  the  averager,  because  I  can  move  the  knob  and  I  get 
no  motion  from  the  averager. 

701  On  I  the  other  hand,  I  can  hold  the  averager  wheel 
stationary  and  I  do  get  motion  in  the  averager.  Now, 
the  reason — 1  think  you  will  see  it  after  I  make  this  next 
section  of  the  explanation. 

On  the  frame  of  the  machine  is  a  pin  labeled  118  on  the  De¬ 
fendant’s  Exhibit  No.  26.  That  is  on  the  frame  of  the  ma¬ 
chine.  I  can  point  it  out  very  correctly  to  you  because  there 
are  so  many  numbers  you  might  not  see  it  immediately. 

The  Court:  All  right. 

The  Witness :  It  is  this  pin,  118. 

The  Court :  Very  well 

The  Witness:  Now,  that  pin,  118,  shows  up  as  a  bright 
mark  right  here  in  this,  just  under  this  brass  plate.  And  I 
am  now  going  to  let  this  device  come  around  slowly  and 
have  this  lever  that  is  responsive  to  movement  of  the  knob. 
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184,  wMch  yon  see  is  approaching  and  can  be  returned  a'^ay 
from  the  relative  position  of  this  knob.  j 

This  movable  pin  as  this  comes  around  and  engages,  ^d 
this  right  now  is  the  important —  | 

The  Court :  I  am  afraid  you  have  completely — think  you 
used  184.  I  think  you  meant  knob  84,  didn’t  you?  ! 

The  Witness :  Well,  I  was  speaking  about  knob  84.  Tfhis 
is  knob  84  that  moves  this  gear,  the  crown  gear.  j 

The  Court:  You  made  use  of  184.  I  can’t  easily  lo<tate 
it 

702  The  Witness:  184?  Oh,  no,  sir.  That  is  a  mist^e, 

I  am  sure.  | 

The  Court :  Well,  that  is  the  thing  that  the  Court  is  fall¬ 
ing  your  attention  to.  | 

The  Witness :  I  will  let  it  go  around  once  more  so  thiit  I 
will  stop  this  pawl  mechanism  just  before  it  gets  to  the  p|osi- 
tion  of  the  movable  pin.  ! 

The  Court :  Yes.  i 

The  Witness:  And  as  that  comes  up  that  pin  trips  ^s 
pawl  so  this  pawl  is  now  going  to  engage  this  wheel,  |  the 
right  disc.  And  when  it  does,  it  picks  it  up  and  you  can  ^low 
see  that  the  right  disc  is  moving.  And  it  will  move  nlntil 
the  pawl  is  tripped  by  this  other  pin  which  is  on  the  fram^  of 
the  machine.  | 

Now,  if  this  pin,  as  I  have  shown  it  here  in  the  first  pjosi- 
tion  is  fairly  dose  to  the — ^the  movable  pin  is  fairly  dos^  to 
the  fixed  pin,  then  the  bright  disc  is  moved  only  a  little  jand 
the  averager  goes  up  only  a  little,  whereas  if  I  now  n|ove 
the  movable  pin  angularly  away  from  the  fixed  pin  the  j^awl 
will  engage  the  white  disc  very  quickly  and  it  will  tuife  it 
more  and  in  that  way  after  sixty  of  such  pawl  arraijige- 
ments,  the  dock  is  stopped  and  it  will  stop  by  itself  ati  the 
end  of  sixty.  j 

And  then  there  can  be  read  off  on  the  side  of  this  averhger 
through  the  window  the  average  of  the  altitude  of 

703  the  star  above  a  fixed  base.  , 

The  Court:  You  have  your  finger  over  the  result. 


The  Witness :  Oh,  I  am  sorry.  And  as  soon  as  the  mecha¬ 
nism  stops  yon  will  have  then  the  amonnt  that  is  to  be 
averaged  to  the  base  altitnde  that  was  connected — ^that  the 
sextant  was  set  to  at  the  time  of  the  taking  of  the  observa¬ 
tion. 

Now,  I  will  jnst  let  it  mn  on.  Incidentally,  may  the  Court 
look  now  at  the  Exhibit  No.  19  and  see  the  lever  that  is  going 
to  move  the  shutter?  And  as  soon  as  this  stops  that  lever 
will  move. 

I  had  my  finger  on  it  and  as  soon  as  I  released  it  it  did. 
In  examining  the  Gray  patent  and  in  listening  to  the  testi¬ 
mony  of  Mr.  Gray,  himself,  I  understand  that  the  principal 
object  of  the  Gray  patent  and  the  essence  of  his  invention  is 
to — and  I  shall  quote:  “The  feature  of  taking  a  continuous 
sight  or  measurement  over  an  appreciable  length  of  time 
and  automatically  averaging  the  measurements  to  obtain 
the  true  altitude  of  the  body  sighted  is  of  the  essence  of  my 
invention”. 

I  understand  that  from  the  testimony  of  Mr.  Gray,  him¬ 
self,  that  he  considered  himself  to  be  the  first  one  to  provide 
an  instrument  that  would  permit  of  a  continuous  sight.  He 
also  claims  through  his  claims  of  his  patent  that  he  was  the 
first  one  to  have  the  combination  of  a  sextant  that 
704  would  permit  of  a  continuous  sight  or  measurement 
and  an  integrator  or  averager. 

In  determining  the  facts  of  a  case  such  as  this,  one  must 
go  to  published  works  that  are  available  for  the  public.  And 
several  references  have  been  found  showing  sextants  that 
could  provide  for  a  continuous  uninterrupted  sight  or  meas- 
surement  over  an  appreciable  length  of  time. 

I  refer  to  the  earlier  works  of  Mr.  LePetit. 

Mr.  Moore :  If  your  Honor  please,  may  we  ask  specifically 
to  what  the  •'witness  is  referring  at  this  time? 

The  Witness :  I  am  referring  to  the  statements  of  the  in¬ 
ventor,  Mr.  Gray,  that  he  was  the  first  one  to  provide  a  sex¬ 
tant  that  would  give  a  continuous  measurement  over  a  per¬ 
iod  of  time. 
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Mr.  Moore :  That  is  not  the  qnestion,  please. 

To  what  specifically  of  Mr.  LePetit  do  you  refer! 

The  Witness :  To  what  references  do  I  refer! 

Mr.  Moore:  That  is  right 
The  Witness :  Oh,  well,  I  shall  give  you  those  immediately 
and  discuss  them. 

Mr.  Moore :  Would  you  identify  them,  please! 

The  Witness :  Yes,  I  will  identify  them  one  by  one. 

Mr.  Moore:  Thank  you. 

The  Witness :  The  first  one  is  a  French  name — 

The  Court:  Will  you  give  the  spelling! 

705  The  Witness :  L-e-P-e-t-i-t. 

Perhaps  it  should  be  pronunced  ‘‘LaPetit”.  1  re¬ 
fer  to  the  French  patent  issued  to  Mr.  Albert  LePetit  de¬ 
livered  in  September  1926  and  published  in  December  1926 
under  the  Serial  No.  of  613871.  j 

Mr.  Hudson:  May  I  interrupt  for  a  moment!  I  have  a 
copy,  if  the  Court  please,  and  attached  to  it  a  translation  to 
which  I  think  no  objection  is  made.  j 

Is  that  correct! 

Mr.  Moore :  It  is  my  understanding  that  we  have  stipu¬ 
lated  that  i 

Mr.  Hudson :  And  may  I  offer  those  together  as  one  ex¬ 
hibit! 

The  Court:  You  may.  | 

Mr.  Hudson:  They  are  Defendant's  Exhibit  No.  27.  | 

(Thereupon  a  document  identified  as  the  French 
LePetit  613871  was  marked  by  the  Deputy  Clerk 
fendant^s  Exhibit  No.  27  for  identification.) 

•  ••••• 

719  But  for  the  purpose  of  the  record  Defendant’^  Ex¬ 
hibit  No.  27  will  be  received. 

(Thereupon  the  document  heretofore  marked  Defendant’s 
Exhibit  No.  27  for  identification  was  received  in  evidejice.) 

The  Court :  You  may  continue  with  your  examination  of 
the  witness.  Do  you  wish  to  take  a  recess  at  this  time!! 
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Mr.  Hiidson:  It  is  immaterial  to  me,  yonr  Honor. 

The  Court:  Well,  you  might  go  on  and  finish  this  phase 
and  then  we  will  take  a  recess. 

Mr.  Hudson:  Would  you  please  continue.  Captain  Laven¬ 
der,  with  your  discussion  of  the  LePetit  patent  t 

The  Witness ;  May  I  have  the  exhibit  number  so  that  I 
will  refer  to  it  properly  T 

Mr.  Hudson:  Exhibit  No.  27.  Defendant’s  Exhibit  No.  27. 

MDr.  Moore:  That  is  the  LePetit  t 
Mr.  Hudson:  Yes. 

720  The  Witness :  I  have  before  me  the  French  patent. 
No.  613871,  issued  to  Mr.  Albert  LePetit  and  pub¬ 
lished  in  December  1926.  The  patent  as  shown  in  the  draw¬ 
ings  and  particularly  in  Figure  4,  a  drum  which  is  labeled 
No.  5,  the  number  of  which  is  on  the  righthand  side  of  the 
Figure,  leading  to  a  drum  on  which  there  is  a  scale. 

This  drum  is  rotated  by  hand  by  the  observer  and  it  is 
connected  through  shaft  No.  9,  which  is  in  the  center,  to  a 
screw  and  onto  a  piece  of  material  until  it  reaches  the  mirror 
3.  This  is  the  ordinary  system  of  the  sighting  mechanism 
connected  up  to  a  handle  with  a  scale  thereon  for  the  read¬ 
ing. 

Now,  this  drum  5  is  of  a  limited — ^has  a  limited  scale  on  it, 
but  there  is  a  method  of  giving  a  reading  of  the  altitude  of  a 
star  by  a  scale  in  10  degrees  as  shown  particularly  in  Fig^ure 
2.  The  sextant  measuring  system  is,  therefore,  no  different 
in  principle  from  sextants  that  were  in  use  before  because  it 
includes  merely  the  same  functions. 

But  on  this  drum  5  are  placed  a  series  of  pieces  of  paper 
such  that  when  a  sight  is  taken  and  a  lever  is  pressed,  like 
lever  41  in  Figure  8,  a  dot  is  made  on  the  paper  on  the  drum 
whidi  indicates  the  position  of  the  drum  at  the  time  that  the 
dot  was  made,  which  would  be  at  the  time  that  the  star  and 
horizon  would  be  in  coincidence. 

The  device,  therefore,  is  capable  of  making  a  series 

721  of  sights,  observations,  so  that  as  the  observer  keeps 
the  star  and  the  horizon  in  coincidence,  he  makes  a 

series  of  values. 
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The  Court :  Are  those  continuous  ?  ! 

The  Witness :  The  construction  is  adapted  to  continuous 
observation  because  all  the  observer  has  to  do  is  to,  wliile 
he  still  is  looking  through  the  optical  system,  he  can  kOep 
pressing  up  and  down,  that  lever  41. 

It  is  not  definitely  stated  in  this  reference  that  it  is  c^n> 
tinuous,  but  it  does  say  on  the  first  page  of  the  translation 
in  the  paragraph  near  the  bottom  of  the  page,  “An  isolated 
measurement  is,  therefore,  of  little  value  inasmuch  as  <ine 
ignores  the  angle  of  the  apparent  vertical  with  the  t^me 
vertical  and  only  the  average  of  a  series  of  measurements 
can  give  the  correct  indication  if  we  admit  that  the  position 
and  the  true  vertical  is  the  averaged  position  of  a  large  mem¬ 
ber  of  apparent  verticals  *  \  | 

The  Court:  Thatispretty  obvious,  isn’t  it?  [ 

The  Witness :  Yes.  I  have  come  to  the  conclusion  tha^  it 
would  be  obvious  to  make — 

The  Court :  No,  I  mean  the  statement  that  he  has  mad^  is 
an  obvious  statement  irrespective  of  any  claim  that  he 
might  make,  isn ’t  it  ? 

The  Witness:  That  is  correct.  To  me,  the  disdosurej  is 
obvious  that  a  sextant — a  recording  sextant  has  b^n 
722  provided  in  which  he  can  take  a  series  of  meast^e- 
ments  without  taking  his  eye  from  the  optical  system 
and  thereby  having  a  continuous  observation.  ! 

The  Court :  What  do  you  construe  as  making  such  claim? 
What  wording  do  you  construe  as  making  such  claim?  ^e 
wording  that  you  have  read  at  the  bottom  of  Page  1  ?  i 

The  Witness :  That  is  correct.  I 

The  Court:  You  mean,  his  statement  that  an  isolated 
measurement  is,  therefore,  of  little  value,  et  cetera?  i 
The  Witness :  That  is  correct. 

The  Court:  You  construe  that  as  a  claim  on  his  part  t^t 
his  instrument  will  permit  a  continuous  observation  ?  j 

The  Witness:  I  do  not  say  that  his  disclosure  gives — 
uses  the  words  “continuous  observation’’,  but  I  do  say  t^t 
a  person  who  normally  is  working  with  these  sextants  ^d 
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with  a  device  which  all  he  needs  to  do  to  make  a  record  of 
an  altitnde  is  to  reach  np  and  pnll  down  a  little  lever,  as  in¬ 
dicated  in  41,  that  he  can  keep  his  eye  in  the  optical  line  of 
sight  and  thereby  make  a  continnons  measurement. 

In  other  words,  this  disclosure  here,  to  one  familiar  with 
the  operation  of  sextants,  would  be  possible  to  be  used  for  a 
continnons  sight.  Now,  LePetit  also  was  issued  another 
patent  published  by  the  French  Government,  published  in 
March  of  1930. 

The  Court:  Now,  is  that  separate  from  Defendant’s 
723  Exhibit  No.  27? 

The  Witness :  It  is  your  Honor. 

The  Court :  Do  you  intend  to  introduce  that  ? 

Mr.  Hudson :  Yes,  your  Honor. 

The  Court :  Well,  you  concluded  your  testimony  on  De¬ 
fendant’s  Exhibit  No.  27  ? 

The  Witness:  I  have. 

The  Court:  Well  then,  we  will  take  our  recess  at  this 
time. 

(Thereupon  there  was  a  recess  following  which  this  then 
occurred:) 

By  Mr.  Hudson : 

Q.  You  were  about  to  refer  to  a  patent.  Captain  Laven¬ 
der.  What  was  it,  please?  A.  The  French  patent,  613817 — 
No,  35473. 

Q.  You  mean,  French  patent  of  addition,  actually,  techni¬ 
cally  speaking?  A.  That  is  correct 

The  Court :  What  was  that  ? 

Mr.  Hudson :  It  is  called  a  patent  of  addition.  They  issue 
a  main  patent  and  then  when  a  little  improvement  comes 
along  they  issue  a  second  one — 

The  Court :  A  patent  in  addition  to  the  other  one  ? 

Mr.  Hudson:  That  is  correct  And  the  number  of  the 
addition  is  35,473. 

The  Court:  That  will  be  Defendant’s  Exhibit  No. 
28. 
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Mr.  Hudson :  This  will  be  offered  with  the  translation  as 
Defendant  *s  Exhibit  No.  28.  j 

Mr.  Moore:  If  the  Court,  please —  j 

The  Court:  Yes?  j 

Mr.  Moore :  May  we,  without  interrupting  again,  except 
in  perhaps  one  or  two  instances,  apply  the  same  objection? 
The  Court :  Will  you  please  keep  your  voice  iq)  ? 

Mr.  Moore :  Yes,  your  Honor.  May  we  please  make 
record  that  the  objection  previously  made  will  apply  to 
that  the  limited  objection  will  apply  to  all?  ^ 

The  Court :  You  may.  The  objection  will  be  overruledi  as 
previously.  ! 

(Thereupon  a  document  identified  as  an  addition  patent 
was  marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit 
No.  28  and  received  in  evidence.) 

By  Mr.  Hudson : 

Q.  Will  you  continue  with  your  discussion.  Captain  Lav¬ 
ender?  A.  I  have  before  me  Defendant’s  Exhibit  No.  28, 
which  is  a  patent  of  addition  to — tissued  to  Mr.  Albert  Le- 
Petit,  delivered  in  August,  1929  and  published  in  Match 
1930,  disclosing  a  sextant  similar  to  that  shown  in  Defend* 
ant ’s  Exhibit  No.  27.  | 

725  The  main  differences  are  a  system  of  a  roug^  ad¬ 
justment  of  the  angle  of  altitude  observed  and  a  ^e 
adjustment  which  is  accomplished  by  the  lifting  away  fr|)m 
or  forcing  into  engagement  of  a  worm  wheel  connected  tb  a 
disc  that  carries  a  paper  face  upon  which  marks  are  made 
according  to  the  pressing  of  a  button  on  a  portable  cable 
that  the  observer  may  have  in  his  hand.  | 

Specifically,  the  disc  4  shown  at  the  left  of  the  Figure  1 
rotates  the  screw  1  and  mirror  3  and  the  disc  carries  a 
paper  which  is  marked  by  finger  19  shown  at  the  lower  l^ft- 
hand  side  of  figure  1.  j 

The  cable  is  marked  22  at  the  end  of  which  is  a  button  that 
may  be  pressed.  This  cable  arrangement  is  very  similait  to 
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the  cable  placed  on  cameras  so  that  there  is  no  qnestion  in 
my  mind  bnt  what  the  observer  may  press  that  button  and 
make  a  record  of  an  observation  without  taking  his  eye 
away  from  the  line  of  sight. 

And,  therefore,  it  is  adapted  to  give  a  continuous  sight 
over  a  period  of  time. 

Q.  Do  you  have  any  additional  prior  art  patents  which 
you  wish  to  mention?  A.  I  have.  I  refer  to  a  French  patent. 
No.  810260,  delivered  in  December  of  1936  and  published 
in  March  of  1937  and  issued  to  Mr.  LePetit. 

•  •••••• 

735  The  Court:  Well,  it  will  be  received  in  evidence. 
Defendant’s  Exhibit  No.  29  wUl  be  received  in 

evidence. 

(Thereupon  a  document  identified  as  French  patent  No. 
810,260  was  marked  by  the  Deputy  Clerk  as  Defendant’s  Ex¬ 
hibit  No.  29  and  received  in  evidence.) 

By  Mr.  Hudson: 

Q.  Now,  will  you  then  continue  with  your  answer  with 
regard  to  that  patent.  Defendant’s  Exhibit  No.  29?  A.  I 
have  before  me  a  copy  of  Defendant’s  Exhibit  No.  29, 
French  patent  No.  810,260,  issued  to  Mr.  LePetit,  and  I  re¬ 
fer  particularly  to  the  drawings  in  Figure  1  and  2. 

It  will  be  noted  that  an  eyepiece  of  the  optical  sys- 

736  tern  is  designated  as  7,  which  is  over  at  the  righthand 
side  of  Figure  1.  The  eyepiece  extends  up  to  a  small 

mirror  labeled  No.  4  at  the  top  of  the  Figure.  Over  at  the 
lefthand  side  and  labeled — ^there  is  no  particular  number 
that  I  can  see —  at  the  lefthand  side  which  is  an  arm  in  the 
middle  of  which  is  the  numeral  10. 

This  arm  is  -paxt  of  the  frame  of  the  sextant  Now,  between 
the  eyepiece  No.  7  and  the  lever  at  the  left,  at  pivot  10  are 
two  arms  that  extend  down  at  an  angle  of  45  degrees  from 
the  vertical  and  meet  and  are  pivoted  on  a  carrier  labeled 
13  which  is  shown  in  dotted  lines  in  approximately  the  cen¬ 
ter  of  the  Figure. 
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There  is  a  rod  that  extends  down  that  is  nnnibere<^  15 
which  is  a  shaft  on  which  the  member  13  may  rise  orj  fall 
according  to  how  mnch  the  eyepiece  7  is  moved  away  ^rom 
the  left  frame  of  the  sextant.  j 

In  other  words,  when  the  eyepiece  is  moved  to  the  r^ght, 
indicating  a  higher  altitude,  the  higher  the  piece  13  cpmes 
np  and  when  the  eyepiece  7  is  moved  to  the  left,  the  meipber 
13  will  go  downward.  | 

Now,  in  Figure  2  is  shown  how  that  motion  is  recorded. 
There  is  a  drum  or  cylinder  No.  18,  and  that  number  is  to 
the  right  of  the  Figure  fairly  well  down  in  the  Figure,  ^phat 
is  moved  by  a  clo<^:work  and  carries  a  piece  of  papei)  for 
record  purposes.  j 

737  The  movement  of  the  piece  13  is  communicated  by 
a  mechanism  to  a  stylus  which  is  marked  23,  and  that 
appears  at  the  lefthand  side  of  this  cylinder  18.  So  that 
when  an  observer  is  looking  continuously  at  a  star  in  matog 
an  altitude  measurement  and  moves  his  eyepiece  back  and 
forth  in  order  to  move  the  mirror,  then  a  curve  is  traced  by 
this  stylus  and  that  is  shown  in  Figure  4.  j 

The  curve  32  in  Figure  4  represents  the  turning  of  the 
cylinder  simultaneously  with  the  changes  in  observed  alti¬ 
tudes  and  by  drawing  a  line  through  those  undulations  a 
mean  or  average  of  the  observations  may  be  determine<i 
So  there  is  a  disclosure  in  this  French  patentof  a  seltant 
and  a  mechanism,  the  combination  of  which  permits  lof  a 
continuous  observation  over  a  period  of  time  and  a  mecha¬ 
nism  which  will  give  the  averaged  height  of  the  observed 
altitude.  ! 

By  Mr.  Hudson:  | 

Q.  Have  you  studied  also  the  fQe  history  or  what  I  slfould 
call  the  Patent  Office  file  wrapper  of  the  Gray  patent  ■v^hich 
is  Defendant’s  Exhibit  No.  20 T  A.  I  have.  j 

Q.  Are  you  prepared  to  discuss  the  contents  of  thajt  file 
wrapper  with  relation  to  the  issues  in  this  suit?  A.  I  ap. 
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Q.  Will  you  do  that,  please,  pointing  out  the  perti- 

738  nent  portions  to  the  Court?  A.  The  discussion  of  the 
claimfis  and  their  scope  is  dependent  a  good  deal  upon 

— ^is  dependent  upon  the  admissions  and  changes  that  were 
made  in  the  Patent  Office  in  the  negotiation  of  the  applicant 
with  the  Government  as  to  what  scope  the  Government  was 
going  to  give  to  the  applicant  of  his  invention  as  a  monopoly. 

In  order  that  the  scope  of  the  claims  may  be  compared 
accurately  with  the  scope  of  the  mechanical  elements  in  the 
Bendiz  sextant  as  previously  described,  I  should  like  to  be¬ 
fore  taking  up  the  actual  expressions  in  the  patent  to  crys- 
taUze  the  two  arrangements,  one,  the  disclosed  Gray  device, 
and,  two,  the  Bendix  device. 

So  I  have  briefly  outlined  some  differences  in  construction 
which  should  be  borne  in  mind  at  the  time  that  the  scope  of 
the  claims  are  being  considered.  First,  Gray’s  integrator 
as  shown  in  his  patent  is  driven  by  a  turntable.  Bendix  has 
no  turntable  mther  per  se  or  its  equivalent;  second,  Gray’s 
integrator  must  be  and  is  continuously  driven.  Bendix  has 
no  integrator  per  se  or  its  equivalent  and  Bendix  has  a 
totalizer  that  is  driven  intermittently. 

Three,  Gray  integrates  an  infinite  number  of  corrections 
to  be  applied  to  a  basic  altitude.  Bendix’  totalizer  adds  a 
finite  number  of  individual  and  separated  corrections  to  be 
applied  to  an  even  10  degree  reference  altitude.  Four, 

739  Gray  divides  the  results  of  integration  by  the  timt 
period  of  measurement  which  he  picks  off  from  a 

scale  on  his  turntable.  Bendix  divides  the  summation  of  the 
corrections  by  the  number  of  corrections. 

Five,  Gray’s  measuring  knob  moves  an  integrating  wheel 
relative  to  the  center  of  a  contacted  turntable,  the  rotation 
of  the  wheel  divided  by  time  giving  the  correction  to  be  ap¬ 
plied  to  the  initial  coincidence. 

Bendix’  measuring  knob  moves  an  index  arm  adjustable 
in  position  relative  to  a  trip  pin  mounted  on  the  frame  of 
the  sextant  which  arm  by  virtue  of  its  relative  position  to  the 
trip  ball  or  trip  pin  determines  the  extent  of  the  intermittent 
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and  independent  motions  of  the  disc  which  disc  motions  4^- 
termine  the  input  to  the  totalizer.  Gray —  ! 

The  Court:  This  is  6!  | 

The  Witness :  That  is  6.  Gray  operates  on  a  single  unijn- 
terrupted  prolonged  observation  and  measurement  withojut 
limit  as  to  time.  Bendix  takes  an  uninterrupted  prolongled 
single  observation  limited  mechanically  to  sixty  sampling 
of  the  altitude.  I 

Now,  it  is  also  well  to  keep  in  mind  when  consideri&g 
these  two  arrangements,  to  determine  the  differences  in 
operation,  and  I  ^ve  these  differences :  One,  Gray  sets  tjbe 
index  wheel  at  the  center  of  the  turntable.  He  next  disen¬ 
gages  the  gears  between  the  knob  and  the  spujal 
740  shaft  (42),  engaging  the  index  wheel  Next  he  brin^ 
the  sextant  to  coincidence  and  records  the  initial  aj^ti- 
tude.  He  then  engages  gears  between  the  knob  and  the  spii^al 
shaft  and  starts  the  turntable.  j 

Gray  keeps  his  sextant  in  coincidence  throughout  a  pro¬ 
longed  sight  and  period  of  continuous  measurements.  He 
then  observes  the  readmg  of  the  integrating  drum.  He 
divides  the  reading  by  the  elapsed  time  of  si^t  which  ne 
gets  from  his  turntable  and  either  adds  or  subtracts  tne 
quotient  to  or  from  the  initial  recorded  altitude  to  obtain 
Ae  true  averaged  altitude. 

Bendix  first  compresses  a  spring  between  the  measuring 
knob  and  the  index  gear  decoupling  the  knob  and  the  meas¬ 
uring  gear.  He  does  this  because  the  turning  of  the  knob 
for  one  complete  revolution  or  the  turning  of  the  knob  s4y, 
from  a  zero  altitude  to  more  than  15  degrees  would  mojve 
his  pin  on  the  adjusted  relative  position  of  his  knob  beyojnd 
the  scope  on  the  frame  and  therefore  he  declutches  so  tl^t 
he  can  turn  the  knob  up  to  the  higher  altitudes.  j 

He  then  clutches — he  then  completes  the  connection  l|)e- 
tween  his  knob  and  his  optical  adjusting  system.  Ben4ix 
then  releases  the  coupling  springs  and  turns  the  knob  do-^ 
until  the  coupling  comes  to  a  basic  reference  altitude.  | 
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Bendiz  then  brings  the  sextant  to  coincidence.  He 

741  winds  and  starts  the  clockwork.  He  keeps  the  sextant 
in  coincidence  nntil  the  clock  mechanism  is  stopped 

antomatically.  He  reads  off  the  totalizer  the  averaged  alti¬ 
tude  increment  to  be  added  to  the  reference  altitude  to  ob¬ 
tain  his  complete  altitude  or  his  correct  altitude. 

•  •••••• 

742  Q.  Will  you  proceed,  please,  with  your  discussion 
of  Defendant's  Exhibit  20?  A.  I  have  before  me  De¬ 
fendant’s  Exhibit  20,  which  is  the  file  wrapper  of  the  United 
States  Patent  Office,  giving  the  complete  negotiations  that 
went  on  between  the  inventor  Gray  and  the  Government  in 
coming  to'  a  conclusion  as  to  what  the  scope  of  the  claim 
would  be  in  his  patent 

I  note  that  the  first  twelve  pages  of  the  application  was 
written  with  practically  no  changes  that  were  required,  so 
I  come  immediately  to  page  13,  which  is  the  first  place  in  the 
application  in  which  the  inventor  represents  to  the  Patent 
Office  what  he  believes  is  the  scope  or  extent  of  the  invention 
that  he  has  made. 

743  The  claims  submitted  at  that  time  were  eleven  in 
number,  the  first  five  of  which  were  addressed  to  a 

system  of  claims  called  a  method,  which  is  the  type  of  claim 
that  is  used  where  an  invention  is  so  basic  that  a  monopoly 
should  be  given  that  would  cover  any  particular  way  of 
carrying  out  the  idea  in  the  patent  application. 

Claims  6  and  7,  which  are  on  page  14,  are  the  first  claims 
that  have  to  do  with  apparatus  as  distinguished  from 
method  claims,  and  I  would  like  to  read  those  claims  into 
the  record,  and  they  are  as  follows : 

“6.  A  device  for  obtaining  the  average  altitude  of  a 
celestial  body  over  a  period  of  time  comprising  an  octant 
and  a  mechanical  averaging  mechanism  associated  with  said 
octant  to  average  the  altitudes  measured  during  said  period 
and  indica.te  at  the  end  of  said  period  a  measurement  of  the 
true  average  altitude.” 


It  will  be  noted  that  in  this  claim  in  line  3,  particnlaifly, 
it  is  the  mechanical  device  of  the  second  part  of  the  com¬ 
bination  is  an  averaging  mechanism  that  corresponds  to  jthe 
description  in  the  specification  in  which  they  nsed  the  w<j)rd 
‘  ‘  averaging  device,  ^  ’  in  column  2  of  page  1  at  line  26.  j 

It  will  be  noted  that  this  claim  covers  then  a  device  j^or 
taking  a  measure  of  altitude  over  a  period  of  time  and  tljiat 
there  are  only  two  elements  of  the  combination  and  octant 
which  is  a  general  term  for  a  measuring  device  and  a 

744  mechanical  averaging  mechanism.  i 

As  I  have  discussed  this  morning,  I  have  comej  to 
the  conclusion  that  in  the  art  of  taking  altitude  there  v|’as 
already  an  apparatus  on  the  market  from  which  one  co^ld 
take  a  continuous  observation  over  a  period  of  time  oi:  a 
star  above  a  horizon. 

Now,  Claim  7,  which  immediately  follows  after  this  on 
page  14,  is  in  my  mind,  perhaps,  a  little  broader.  j 

The  Court;  Do  you  wish  to  elaborate  at  all  upon  your 
statement  that  there  was  a  mechanism  on  the  market,  or  Ido 
you  refer  back  to  your  former  testimony  1  | 

The  Witness :  I  refer  back  to  my  former  testimony. 

The  Court:  Very  well 

The  Witness :  Claim  7  reads  as  follows : 

device  for  obtaining  the  altitude  of  a  celestial  bo^y 
comprising  a  bubble  octant  and  an  averaging  mechanism 
connected  to  said  octant  for  averaging  the  altitudes  taken 

by  said  octant  ”  | 

i 

Claim  8  now  begins  to  define  individual  ways  or  individT|ial 
mechanisms  for  averaging,  and  the  claim  reads  as  follows, 
which  in  the  end  was  issued  as  Claim  one  of  the  patent  | 

“A  device  for  obtaining  the  altitude  of  a  celestial  bo^y 
comprising  a  bubble  octant  and  an  averaging  mechaniW 
connected  to  said  octant  for  averaging  the  altitijde 

745  measurements  taken  by  said  octant  said  averaging 
mechanism  comprising  a  power  driven  tum-tatle 
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and  a  rotatable  index  wheel  in  frictional  contact  with  said 
turn-table.’^ 

Now,  there  were  several  other  plaiTna  like  original  Claims 
9  and  10  that  issued  as  Claims  2  and  3,  and  they  had  other 
limitations  of  a  minor  nature  that  the  Patent  Ofl5ce  con¬ 
sidered  to  be  details  of  construction  of  an  averager. 

The  Patent  OflSce  on  page  18  rejected  the  Claims  1  to  7. 
They  first  rejected  the  claims  1  to  5  as  being  improper 
method  claims.  That  is  the  form  that  they  used  did  not 
apply  where  they  defined  in  the  claims  no  more  than  a 
mathematical  computation,  and  the  Patent  Office  believed 
that  they  were  not  allowable. 

Claims  1  to  7  were  also  rejected  as  being  broader  than 
the  applicant’s  invention,  and  the  Patent  Office  said  that 
the  applicant  has  attempted  to  cover  all  possible  means  of 
performing  the  function  described. 

He  rejected  also  Claims  6  and  7,  that  they  were  functional 
and  defined  that  they  do  not  more  than  functionally  define 
a  single  means. 

I  turn  now  to  the  answer  given  by  the  applicant  to  the 
refusal  of  the  Patent  Office  to  grant  the  claims,  the  first  five, 
as  to  form  and  the  6th  and  7th  as  to  scope,  and  on  page  20 
I  read:  This  is  at  the  bottom  ^e  last  two  para- 
746  graphs : 

“In  view  of  the  fact  that  the  rejected  Claims  1  to 
6  and  11  in  this  application  were  not  rejected  on  references 
but  only  as  to  form  and  scope  they  have  been  cancelled 
without  prejudice  and  new  claims  12  to  15  substituted  there¬ 
for,  for  the  purpose  of  placing  this  case  in  condition  for 
prompt  allowance.  ’  ’ 

The  applicant  goes  on  to  say : 

“The  new  claims  12  to  15  have  been  carefully  drawn  with 
the  Examiner’s  comments  in  mind  and  in  a  manner  to 
clearly  avoid  the  objections  of  form  and  scope  applied  to 
the  cancelled  claims.” 
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The  applicant  then  argaes  as  to  the  position  of  the  ex-| 
aminer  and  says  that  the  Patent  Office  should  allow  thesej 
claims,  and  in  this  paragraph  will  be  bron^t  out  the  firstj 
time  in  the  claims  that  he  is  beginning  to  use  the  word  “in-j 
tegrate.”  That  one  main  paragraph  on  that  page  is  so  im-j 
portant  that  I  would  like  to  read  it  into  the  record.  j 

The  Court:  Which  page  are  you  referring  to?  ! 

The  Witness;  Page2L  I 

The  Court:  Very  well  j 

The  Witness:  “The  rejection  as  to  the  claims  being 
broader  than  the  invention  has  been  overcome  in  the  new! 
claims  by  defining  the  device  as  one  for  obtaining  the  meauj 
altitude  of  the  celestial  body  over  a  period  of  time  and  rej 
citing  integrating  means  for  obtaining  this  mea4 

747  value.  These  means,  e.g.  the  turn  table  and  frictio4 
wheel,  actually  continuously  integrate  the  varying 

angular  distance  of  the  celestial  body  being  sighted  by  the 
octant,  sextant,  or  other  angular  distance  measuring  meansi 
with  respect  to  an  artificisd  horizon,  e.g.  the  bubble  in  the 

octant.”  i 

I 

He  continues:  | 

“The  principal  virtue  of  this  integrating  system  is  tha^ 
the  celestial  body  may  be  sighted  for  any  desired  period  ojf 
time  and  the  integrating  means  will  automatically  indicate 
at  the  end  of  any  time  period  the  mean  value  of  the  angulaf 
distance  of  the  celestial  body  multiplied  by  the  time  inter^ 
vaL”  ! 

So  the  results  must  be  divided  by  the  time  interval  whic^ 
the  observer  gets  from  the  scale  of  the  turn-table.  j 

I  continue:  | 

748  “This,  in  effect,  corresponds  to  plotting  a  curve 
of  angular  distance  versus  time  and  integrating  th^ 

curve  between  limits  of  time  represented  by  the  starting 
and  concluding  time  of  the  sight,  to  give  the  area  beneath 
said  curve  which  represents  the  product  of  the  mean  valu{e 
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of  the  cnrve  over  its  entire  length  and  time  interval  Divid¬ 
ing  the  integral  or  so-called  area  by  the  time  interval  gives 
the  mean  altitude  for  said  interval 

Now,  this  to  a  mechanical  engineer  is  a  very  common 
subject,  because  in  so  many  places  they  desire  to  know  the 
mean  altitude  of  a  certain  area  that  is  traced  by  certain 
variable  factors.  I  refer  back  to  even  my  experience  as  a 
Midshipman  at  the  Naval  Academy,  where  we  integrated 
an  area  to  get  the  average  steam  pressure  in  a  cylinder  of 
one  of  the  old  reciprocating  type  engines. 

So  that  the  applicant  has  come  in  now  and  said,  ‘‘I  want 
to  distinguish  and  have  my  patent  cover  an  integrater  as  a 
particular  type  of  an  averaging  device,’’  but  to  make  doubly 
sure  that  he  was  thinking  only  of  integrating,  he  continues 
on  from  page  21  into  page  22,  and  he  continues  and  says : 
I  quote  from  the  bottom  of  page  21 : 

“The  above  integrating  system  is  clearly  distinguished 
from  the  usual  averaging  systems  whose  function  is  to 
take  either  a  desired  number  of  separate  individual  sights 
or  measurements  and  at  the  end  of  the  period  obtain  a 
numerical  average  of  these  sights  by  addition  and 
749  division ;  or  to  take  a  predetermined  number  of  indi¬ 

vidual  sights,  for  example,  10,  and  average  these 
sights  by  recording  for  each  sight  its  proportionate  part  of 
the  total,  e.g.  1/10  of  the  distance  measured.  In  both  of 
these  cases  the  sights  taken  are  individual  sights  and  neces¬ 
sarily  limited  in  number  from  a  practical  standpoint.” 

The  applicant  has  therefore  said,  I  still  recognize  that 
there  are  mechanical  averagers,  but  I  am  not  seeking  now, 
I  want  such  a  coverage  that  would  give  me  a  scope  to  include 
the  mechanical  averaging,  but  I  am  seeking  only  for  the 
integrating  system.  He  continues  to  make  the  point  per¬ 
fectly  dear  by  the  paragraph  following  the  one  I  have  just 
read,  and  I  quote  the  main  paragraph  on  page  22  of  the  De¬ 
fendant’s  Exhibit  20 : 
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“In  contrast  to  these  systems  the  applicant’s  system 
takes  a  continnons  sight;  which  might  be  considered  as  Cor¬ 
responding  to  an  infinite  nmnber  of  sights  with  negligible 
time  intervals.  The  applicant’s  integrating  means  auto¬ 
matically  and  continnonsly  integrates  the  angnlar  distax][ces 
measnred  during  the  continnons  sights  and  at  the  end  of  jthe 
time  period,  which  may  be  of  any  desired  length,  the 'in¬ 
tegrating  means  indicates  the  amount  of  this  integral^  or 
the  mean  value  of  the  continuous  sight  directly  if  the  length 
of  sight  is  made  unity.  The  results  obtained  with  this  i^ys- 
tem  are  markedly  more  accurate  than  the  common  sepaitate 
averaging  systems  as  will  be  apparent  from  the  fbre- 
750  going  explanation  as  well  as  that  given  in  the  sp^- 
fication.”  ! 


Now,  on  page  23, 1  don’t  want  to  read  all  of  this,  but  ihis 
is  very  important.  In  discussing  the  new  claims  which|  he 
had  submitted,  he  said :  j 

j 

“These  claims  being  particularly  characterized  by  jthe 
integrating  device  defined  therein  clearly  to  avoid  the  jold 
separate  sight  averaging  systems.  They  are  therefore  jnot 
subject  to  the  Examiner’s  rejection  on  the  grounds  of  |un- 
due  breadth.”  i 


Now,  the  claims  that  are  involved  in  this  suit  come  later, 
but  it  will  be  noted  on  page  25  that  the  Examiner  rejected 
again  the  Claims  12  to  15  as  being  broader  than  the  appli¬ 
cant’s  invention,  and  the  examiner  stated :  1 


“They  cover  all  possible  means  for  performing  the  [re¬ 
cited  function.  Claims  are  allowed  not  for  their  function, 
but  for  the  structure  they  present.” 

Claims  12  to  15  have  been  submitted  as  set  forth  on  iJges 
19  and  20  of  the  record  and  were  modified.  The  claims  iow 
in  the  suit  were  submitted  on  page  27.  i 

Claim  8,  which  is  now,  or  Claim  16  which  is  now  Claiiii  8, 
reads  as  follows :  | 


“A  device  for  obtaining  the  mean  altitude  of  a  celestial 
body  over  a  period  of  time  comprising  means  for  taking  an 
nnintermpted  sight  of  a  celestial  body  and  means 

751  operatively  connected  with  said  first  means  and  con¬ 
trolled  thereby  for  automatically  integrating  the 

variations  in  sight  that  occur  during  taking  of  said  pro¬ 
longed  sight.’’ 

As  was  pointed  out  in  the  testimony  for  the  plaintiff 
Claim  9  in  the  patent,  which  was  Claim  17,  distinguishes 
from  Claim  16  principally  in  that  they  used  the  word  octant 
instead  of  means  for  taking  a  sight,  because  the  rest  of  the 
expression  there  of  taking  an  uninterrupted  prolonged 
sight,  of  course,  is  in  both  of  the  claims. 

The  other  claim  that  is  in  this  suit  was  No.  20,  which  was 
first  submitted  on  page  28  of  the  record  and  is  now  Claim 
12  of  the  patent.  The  claim  as  submitted  reads  as  follows : 

“A  device  for  obtaining  the  mean  altitude  of  a  celestial 
body  over  a  period  of  time  comprising  an  octant  for  taking 
an  uninterrupted  prolonged  sight  of  a  celestial  body  and 
means  operatively  connected  with  said  octant  and  controlled 
thereby  for  automatically  integrating  the  variations  in 
sight  that  occur  during  taking  of  said  prolonged  sight” 

As  often  happens  in  the  prosecution  of  an  application  the 
attorney  for  the  applicant  had  an  interview  with  the  ex¬ 
aminer,  and  as  is  proper  in  such  cases  there  must  be  a  record 
made  of  what  takes  place  at  that  interview  because  the 
public  is  entitled  to  know  what  arguments  were  given 

752  and  what  arguments  were  made  in  reply  that  brought 
the  examiner  and  the  applicant  into  agreement  as  to 

what  the  scope  of  the  patent  would  be,  and  on  page  29  there 
is  a  record  of  that  interview,  and  I  quote : 

<<  During  the  discussion  with  the  Examiner  it  was  sug¬ 
gested  that  the  rejected  claims  12  to  15,  be  amended  by 
chan^g  the  word  ‘measuring’  to — sighting — .  This  has 
been  done  in  each  claim.  It  was  also  suggested  that  the 
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word  ‘connected^  be  changed  to-operated  by — While  the 
applicant  has  no  objection  to  this  second  proposed  chahge, 
he  believes  that  it  wonld  not  accurately  state  the  conditijons 
in  this  case,  and  he  is  therefore  proposing  the  alternative 
amendment  shown  above,  by  means  of  which  it  is  stated 
that  the  second  means  is  operatively  connected  to  the  |lrst 

means  and  controlled  thereby.  ’  ’  ! 

! 

So  there  are  two  conditions  that  the  applicant  accedeji  to 
in  coming  to  agreement  with  the  examiner ;  namely,  thatj  the 
second  means  which  are  the  integrater  means  must,  ^rst, 
“be  operatively  connected  to  the  first  means’’  and  second 
‘  *  controlled  thereby.  ’  ’  j 

I  continue :  | 

“As  the  Examiner  will  see  from  a  consideration  of  j  the 
drawing,  the  second  means,  which  is  the  integrating  meWs, 
is  operated  primarily  by  a  separate  source  of  power,  such 
as  clockwork,  but  that  the  operation  of  this  integrat- 
753  ing  means  is  controlled  by  the  sight  taking  means, 
e.g.  an  octant.  The  applicant  has  overcome  the  |Ex- 
aminer’s  objection  to  the  word  ‘connected’  in  the  apove 
amendment,  by  which  it  is  shown  that  the  second  mea4s  is 
‘operatively’  connected  to  the  first  means.  This,  in  c|om- 
bination  with  the  second  amendment,  which  shows  that!  the 
operator  of  the  second  means  is  controlled  by  the  ^rst 
means,  it  is  believed,  will  overcome  all  of  the  Examiner’s 
prior  objections  as  to  form.  ’  ’  ! 

Then  on  page  30  is  a  record  of  the  applicant’s  presenta¬ 
tion  to  the  Commissioner  of  Patents  as  to  the  scope  of  the 
claims  16  to  21,  which  include  the  claims  which  are  in  suit, 
and  I  turn  to  page  30,  the  first  main  paragraph :  | 

“The  new  claims  16  to  21  has  been  drawn  along  the  l^es 
of  the  above  amended  claims  12  to  15,  and  in  certain  in¬ 
stances,  along  the  lines  of  the  allowed  claims  8,  9  and  10. 
New  claim  16  is  concerned  principally  with  those  features 
of  the  applicant’s  device  which  enable  the  taking  of  an  un- 
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interrupted  prolonged  sight  and  for  automatically  integrat¬ 
ing  the  variations  in  sight  that  occur  during  the  taking  of 
this  prolonged  sight.  In  this  claim  the  several  means  re¬ 
cited  have  been  identified  with  respect  to  their  function  and 
relationship  in  the  same  manner  discussed  above  in  connec¬ 
tion  with  the  amendments  to  claim  12  et  seq.  ’  ’ 

It  is  noted  on  page  31,  just  a  simple  paragraph, 

754  that  claim  20,  which  is  in  suit,  is  like  claim  16,  except 
it  specifies  that  the  sight-taking  means  and  the  in¬ 
tegrating  means  are  geared  together. 

Now,  the  patent  was  issued  to  the  applicant  on  the  basis 
that  the  scope  of  his  claim  was  limited  to  the  device  for  get¬ 
ting  the  mean  average  by  having  an  integrating  device  as 
distinguished  from  an  averaging  device.  The  applicant  by 
his  amendments  restricted  his  claims  to  those  combinations 
in  which  the  device  to  secure  the  mean  altitude  was  an  in¬ 
tegrating  arrangement  and  he  clearly  distinguished  from 
the  averaging  arrangement  He  restricted  his  claim  to  those 
combinations  in  which  the  device  to  secure  the  mean  alti¬ 
tude  is  the  I  integrating  arrangement,  and  by  the  amend¬ 
ments  the  applicant  recognized  and  emphasized  the  dif¬ 
ference  between  the  two  devices  and  formally  set  forth  in 
the  definite  language  that  the  abandonment  of  any  of  the 
claims  for  an  averaging  device  adapted  to  average  the  dis¬ 
crete  values  was  different  from  those  that  he  was  claiming. 

It  is  therefore  impossible  now  for  the  patentee  to  come  in 
and  say  that  there  is  no  difference  between  an  integrating 
device  and  an  averaging  device.  There  has  been  evidence 
given  before  this  Court  that  it  is  known  in  certain  indus¬ 
tries  that  integrating  and  averaging  has  the  same  connota¬ 
tion  and  that  they  might  be  used  interchangeably,  but  as  far 
as  the  scope  of  claims  in  this  patent  are  concerned,  the  ap¬ 
plicant  has  definitely  abandoned  his  right  to  the  claim  that 
a  sextant  that  averages  by  the  summation  of  discrete 

755  or  individual  observations  comes  within  his  claims. 

Q.  Docs  that  conclude  your  discussion  of  this  Gray 
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patent.  Captain  Lavender.  Have  you  anything  to  add  ^ 
fore  we  go  on  to  the  next  one?  A.  No,  I  think  that  conclnqes 
it  I 

Q.  Then  will  yon  please  turn  now  to  the  Everitt  patent 
No.  2,252,341,  which  is  Plaintiff’s  Exhibit  4? 

Can  yonr  Honor  see  these  large  charts  here? 

The  Court:  Not  very  weU. 

Mr.  Hudson :  I  will  put  them  up  here. 

The  Court ;  K  yon  will  keep  them  there  some  way,  it  'wdll 
be  very  good. 

By  Mr.  Hudson :  | 

i 

Q.  Please  explain  the  construction  and  operation  of  tfiis 
patent  to  the  Court,  with  particular  reference  to  what  |we 
call  the  shutter  or  the  signaling  means  which  cuts  off  the 
line  of  sight  when  the  operation  has  been  completed-  I  A. 
This  patent  Everitt  2,252,341  is  labeled  a  “Sextant  ind 
Similar  Listruments  for  Angular  Measurement.”  The  jjat- 
ent  shows  a  sextant  arrangement  and  there  are  sevejral 
claims  in  the  patent,  but  the  claims  in  the  patent  that  ja-re 
now  in  suit  relate  only  to  the  operation  of  the  shutter.  | 

However,  it  is  important  to  keep  in  mind  the  varibus 
factors  that  are  involved  in  the  complete  instrument  to  kuow 
and  to  interpret  correctly  the  significance  of  ^e 
756  words  in  the  claim.  I  refer  particularly  to  Figure  5 
as  an  indication  of  the  mechanics  or  the  mechanjism 
that  has  to  do  with  the  measurement  system  and  those  tjhat 
have  to  do  with  the  counter. 

There  is  a  continuous  tie  between  the  wheel  45  labeled 
here  on  the  axle  and  42  and  the  gears,  and  I  am  pointing  to 
gear  38,  shaft  36,  gear  34,  extension  28  and  plate  29.  i 

Also,  at  the  other  end  of  extension  28  is  a  figure  ^t 
shows  the  connection  between  the  extension  of  28  and  |  the 
end  of  the  piece  on  the  optical  system  that  moves  the  mirjror. 
In  other  words,  there  is  a  direct  connection  of  the  measilire- 
ment  system  that  extends  from  the  drum  that  is  operated 
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by  the  observer  down  throng  and  to  the  plate  29,  and  there 
it  stops.  It  is  a  complete  system  at  that  point 

To  add  on,  yon  have  here  a  splined  cylinder  that  is  con« 
nected  to  a  gear  58  and  that  will  indicate  throngh  a  window 
the  number  of  degrees,  whereas  the  motion  of  this  plate  and 
connected  with  this  frame  that  carries  the  threads  that 
engages  the  wheel  58  to  give  it  minutes.  So  there  we  have 
the  angle  measuring  system.  It  is  completely  disassociated 
and  disconnected  from  the  coimter  which  is  indicated  over 
at  the  right  of  Figure  5  and  the  various  wheels  are  shown 
as  66  double  prime,  65  and  66. 

There  is  a  dutdi,  and,  as  I  remember  it  from  the  specifi¬ 
cations,  it  is  numbered  71,  which  will  be  found  in  the  specifi¬ 
cation,  which  is  a  clutch  which  will  disengage  and 
757  separate  entirely  the  system  for  taking  measure¬ 
ments  from  the  counter. 

The  handle  which  operates  this  clutch  that  I  have  re¬ 
ferred  to  as  71  in  Fig^e  5  is  not  shown  in  Figure  5,  but  is 
shown  in  Figure  6  and  it  is  number  86,  shown  over  to  the 
left-hand  side  of  that  Figure.  The  other  two  figures; 
namely.  Figure  7  and  Figure  8  on  the  sheet  of  drawings 
of  this  patent  2,252,341  shows  the  operation  of  the  shutter. 
The  shutter  itself  is  a  screen  72,  shown  in  Figure  6,  and 
that  shutter  can  move  by  the  end  of  an  arm  74,  moving, 
say,  counter  clockwise,  and  the  other  end  of  the  screen  fol¬ 
lowing  a  slot  down  through  a  plate  that  supports  the  shut¬ 
ter. 

The  shutter  is  supported  on  both  sides  and  is  shown  in 
Figure  6  as  being  at  the  top,  towards  the  top  of  that  figure. 
Now,  that  shutter  has  a  tendency,  due  to  a  spring  79,  to  al¬ 
ways  be  in  such  a  position  in  the  optical  system  as  to  shut 
off  the  view  of  the  observer  so  that  he  cannot  see  a  star. 

The  shutter  is  moved  by  a  series  of  gear  teeth  and  a 
ratchet,  as  shown  particularly  in  Figure  7. 

This  looks  like  a  fairly  complicated  madiine,  but  it  has  its 
counterpart  in  a  great  many  other  places  in  industry.  One 
of  them,  for  instance,  is  an  automobile  jack.  You  have  an 
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automobile  jack  that  you  lift  up  the  top,  that  is  normalhy 
in  contact  with  what  yon  want  to  raise,  like  an  antomob^e, 
and  as  it  comes  np  the  ratchet  follows  np  behind  ^nd 

758  it  holds  it  or  yon  can  take  a  lever  and  crank  it  np  bne 
at  a  time.  And  then  when  yon  want  to  lower  the  j^ttck, 

yon  can  move  the  little  lever  which,  by  moving  the  a^ 
back  and  forth,  it  will  lower  the  car  down  to  the  gronhd. 
The  difference  between  that  type  of  a  mechanism  and  what 
we  have  here  is  abont  the  last  five  or  six  teeth  are  cnt  offj  so 
that  as  yon  ratchet  down  and  get  down  towards  the  end,  me 
weight  of  the  car  wonld  jnst  let  it  fall  down  and  that  is 
exactly  what  takes  place  here.  That  is,  it  is  the  eqnivaleht 
It  will  be  remembered  that  the  sextant  to  which  thia  de¬ 
vice  is  applied  brings  the  angle  of  the  mirror  np  to  a  p^int 
of  coincidence  between  the  star,  of  direct  vision  and  throh^ 
the  babble  and  then  to  get  an  average,  the  averager  is  dis¬ 
connected  by  the  clntch  and  the  sextant  is  tnmed  back  t^  a 
reference  leveL  That  is  done ;  the  dntch  is  worked  by  this 

86.  I 

Now  this  86  lever  shown  in  Fignre  6  is  on  a  shaft  t^t 
passes  throngh  these  two  snpports  for  the  mechanism ;  num¬ 
bers  77  and  78,  and  on  this  side,  the  shaft  on  the  righth^d 
side  connects  np  with  part  89,  which  is  the  arm  that  eoi^es 
down  and  carries  a  pin  97,  which  is  shown  here  at  the  ri^t 
on  Fignre  6,  and  shown,  also,  in  Fignre  7  as  engaging  0ne- 
half  of  the  ratchet  93.  So  that  each  time  that  the  obseriver 
disconnects  his  sighting  means  from  the  averager  so  tjhat 
when  he  tnms  back  his  mirror  to  the  point  of  reference  ijhat 
it  will  not  tnm  back  his  adding  eqnipment,  as  mncfi  as 

759  it  was  retnmed  forward.  Each  time  that  he  discon¬ 
nects  by  the  nse  of  the  lever  86,  he  moves  the  pin  97 

from  one  side  to  the  other  and  by  this  ratdiet  arrangeDa|ient 
he  allows  a  spring,  which  has  the  tendency  to  move  the 
75  to  the  left,  to  operate  nntil  these  teeth  on  these  rat 
no  longer  fit  into  teeth  on  the  plate  of  87  and  permits, 
is,  the  spring  79,  to  move  the  shatter  back  so  that  the 
of  sight  is  interrupted. 


I  wish  to  correct,  I  thinV,  a  statement  that  I  made  as  to 
the  position  of  the  screen  or  shatter  at  the  time  of  intermpt- 
ing  the  line  of  sight  in  the  sextant.  The  screen  is  so  ar¬ 
ranged  that  after  the  observer  has  moved  the  clutch  lever 
back  for  the  time ;  that  is,  for  the  number  of  times  that  it 
has  been  determined  that  he  shall  move  that  throughout  a 
prolonged  sight,  that  the  lever  then  is  released  to  bring  it 
back  into  line  with  the  line  of  sight  and  thus  prevents  hiTn 
from  taking  any  more  observations. 

Q.  Please  compare  the  shutter  and  its  operation  of  this 
patent.  Plaintiff’s  Exhibit  4,  with  the  Bendix  sextant  type 
3014  in  suit 

The  Couii :  That  is  Defendant’s  Exhibit 

Mr. Hudson:  Pardon? 

The  Court:  You  referred  to  Plaintiff’s  Exhibit  4  and 
asked  for  a  comparison. 

Mr.  Hudson:  With  the  Bendix  sextant,  which  would  be 
Plaintiff’s  Exhibit  15. 

7 60  The  Court :  Yes.  That  is  what  I  want. 

The  Witness:  I  do  not  think  it  will  be  necessary 
to  go  into  a  lengthy  discussion  or  explanation  of  the  Ben¬ 
dix  sextant  device  as  the  details  of  the  operation  were  dis¬ 
cussed  this  morning. 

The  Court:  That  is  right. 

The  Witness:  But  I  would  like  to  make  a  direct  com¬ 
parison  of  the  parts,  part  for  part,  as  between  the  Everitt 
shutter  patent  arrangement  and  the  Bendix  arrangement 

First,  in  the  operation  of  the  Everitt  shutter,  a  failure 
to  function  properly  so  as  to  give  more  or  less  the  pre¬ 
determined  of  measurements  to  be  made  will  result  in  the 
totalizer  a  fatally  defective  result.  In  other  words,  with  the 
Everitt  patent  if  the  shutter  should  operate  after  five  ob¬ 
servations  instead  of  six,  a  totally  ineffective  reRult  would 
be  indicated  on  the  averager.  On  the  other  hand,  in  Bendix 
the  observations ;  that  is,  the  device  continues  until  a  total 
number  of  individual  measurements  have  been  taken  and 
the  clock  stops. 
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Two,  the  Everitt  shntter  operates  by  a  mechanism  movied 
after  a  predetermined  number  of  individnal  measurements, 
whereas  the  Bendix  shutter  operates  by  a  clock  after  a  defi¬ 
nite  time  has  elapsed,  which  is  an  individnal  number  of  dis¬ 
crete  observations.  j 

The  Court:  What  is  the  distinction  between  po^t 
761  number  one  and  point  number  two?  j 

In  both  instances  you  explain  that  one  operate^  a 
given  number  of  instances  and  failure  to  operate  for  that 
number  will  result  and  cause  a  mistake  to  occur  and  that  jin 
the  second  the  Bendix  device  operates  until  the  total  num¬ 
ber  of  observations  have  been  taken,  at  which  time  the  cl<jck 
stops.  I 

Now  the  Court  is  interested  in  knowing  what  the  distinc¬ 
tion  is  between  that,  your  number  one  point  and  your  nujm- 
ber  two  point.  | 

The  Witness :  The  number  two  point  brings  in  the  factor 
that  if  once  the  Bendix  device  is  started,  it  will  always  ibn 
for  the  60  individual  shots  that  are  to  be  taken.  It  canhot 


have  any  more  than  60  and  cannot  have  less  than  60. 

The  Court:  Isn^t  that  included  in  number  one?  Perhaps 
it  isn’t  of  any  importance.  I  don’t  want  to  interrupt,  bi^t  I 
am  trying  to  follow  you  as  carefully  as  possible.  You  h$ve 
made  two  points  and  the  Court  is  interested  in  just  why  j^ou 
made  the  two  points  and  the  specific  difference,  the  specjific 
distinction  between  point  one  and  point  two.  *  | 

The  Witness :  Well,  in  point  one  and  point  two — in  p<^int 
one  the  clock  runs  for  two  minutes  and  you  could  contukue 
to  look  through  the  instrument  and  to  move  the  controls,  put 
you  would  get  no  further  results  in  view  of  the  fact  that  ^e 
clock  has  stopped.  I  think  that  the  distinction  is  not 
762  very  great  and  I  am  perfectly  satisfied  to  lump  it  all 
into  one. 

The  Court:  The  Court  is  not  trying  to  put  words  i|nto 
your  mouth  or  change  your  testimony.  It  is  simply  trying 
to  follow  your  testimony.  ! 

Very  well,  proceed.  I 


The  "Witness :  Three,  the  Everitt  shutter  mnst  be  reset  by 
hand.  In  the  Bendix,  the  shutter  is  reset  automatically  by 
the  moving  of  the  clock  winding  knob. 

Four,  the  shutter  release  mechanism  of  the  Everitt  is  set 
one  step  towards  complete  release  by  a  mechanism  con¬ 
nected  to  the  movable  optical  element  adjusting  mechan¬ 
ism  and  operated  at  each  individual  measurement  of  a  pre¬ 
determined  service  of  measurements.  In  Bendix  the  shutter 
is  not  moved  towards  the  release  during  the  taking  of  the 
single  measurement,  but  moved  only,  and  by  one  move  only, 
at  tile  end  of  a  definite  number  of  observations. 

Five,  a  reference  scale  and  zero  line  are  provided  on  the 
outside  of  the  sextant  that  the  observer  may  see  how  many 
measurements  have  been  taken.  There  is  no  necessity  for  a 
scale  of  the  Bendix  observation  because  at  the  end  of  the 
single  observation  the  clock  stops. 

Six,  the  movement  of  the  shutter  is  essential  to  the  opera¬ 
tion  of  the  sextant,  whereas  the  movement  of  the  shutter  in 
Bendix  is  merely  an  advisory  convenience. 

763  By  M.  Hudson : 

Q.  Will  you  turn  to  two  file  wrappers  which  are  Defend¬ 
ant ’s  Exhibits  24  and  25  and  discuss  them  in  connection 
with  the  claims  in  suit  of  the  patent  and  its  application 
or  their  application,  rather,  to  the  Bendix  sextant?  A.  May 
I  be  given,  please,  the  exhibit  number  of  the  abandoned  ap¬ 
plication  because  I  failed  to  note  it  here  on  my  copy  and  I 
wish  to  refer  to  it 

Mr.  Hudson :  The  application  is  Exhibit  25. 

The  Witoess :  That  is  the  abandoned  application  ? 

Mr.  Hudson :  And  the  issued  patent  is  Exhibit  24.  That 
is  the  file  history. 

The  T^tness :  I  have  before  me  Exhibit  Number  25,  De¬ 
fendant’s  Exhibit  25,  which  is  a  copy  of  the  file  wrapper  of 
application  Serial  Number  353857,  filed  by  Phillip  Francis 
Everitt,  and  later  abandoned.  However,  as  the  claims  that 
were  agreed  upon  between  the  Patent  Office  and  the  appli- 
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cant  were  folly  discossed  in  the  abandoned  application  ^d 
were  lifted  word  for  word  into  the  application  that  resolied 
from  the  Everitt  patent  2^2,341,  the  claims  involved  in  tihis 
soit  will  be  discussed  as  they  were  being  agreed  upon  ^ 
tween  the  applicant  and  the  Patent  Office ;  the  specihcati<{>ns 
describing  the  invention  was  very  weU  prepared  in  the  jbe- 
ginning  so  there  are  practically  no  corrections  whatever!  or 
no  corrections  in  the  main  descriptive  part  of  the  specifica¬ 
tions. 


Again,  as  is  generally  customary,  claimfi  of !  as 
764  broad  a  nature  as  can  be  thought  of  are  usually  pre¬ 
sented  with  an  idea  that  there  will  be  a  discussionj  of 
the  scope  of  the  claims  with  the  Patent  Office.  So  I  wojild 
like  to  read  and  discuss  these  claims  together;  that  is,  9j  10 
and  11  as  a  unit  because  claim  12  was  added  as  a  ch^ 
after  the  original  claims  were  submitted. 

Claim  nine  originally  read,  and  I  am  quoting  from  page  22 
of  Defendant’s  Exhibit  25,  as  follows :  | 


“In  an  observation  device  the  combination  of  means  for 
main  Tig  an  observation  measurement,  a  register  controljled 
by  said  means  for  indicating  the  nxunerical  average  of  a 
series  of  a  predetermined  number  of  said  measurements,  a 
member  for  rendering  said  means  inoperative  to  make 
ther  observation  measurements  after  said  series  of  meas¬ 
urements  has  been  made  and  means  for  resetting  said  mem¬ 
ber  to  permit  another  series  of  measurements  to  be  madp.” 

The  claims  9, 10  and  11  and  12  differ  only  in  fairly  mi^or 
wording,  except  claim  12,  which  was  particularly  amen<^ed 
to  meet  the  Examiner’s  rejection  of  the  claim.  That  will)  be 
discussed  through  the  record  in  the  Patent  Office.  I 

The  first  action  by  the  Examiner  is  shown  on  page  28,  pnd 
he  rejected  claim  nine.  I  am  reading  from  the  bottom  para¬ 
graph: 

“Claim  9  is  rejected  as  being  indefinite  and  njis- 
765  leading  because  no  structural  or  functional  relatjion 
is  developed  between  the  ‘means  for  rendering  j  .  . 
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inoperative’  and  tlie  other  indnded  elements.  It  thus  fails 
to  point  out  a  novel  combination  of  elements. 

“For  example,  so  far  as  the  claim  at  present  is  concerned, 
said  means  might  be  a  piece  of  cardboard  or  a  screwdriver  to 
take  the  device  apart,  ” 

The  Court:  What  page  are  yon  readingt 

The  Witness:  I  am  reading  from  page  28  and  page  29 
of  Defendant’s  Exhibit  25. 

TheConrt:  Thank  yon. 

The  Witness:  In  the  next  amendment  by  the  applicant, 
and  I  refer  to  page  33  of  the  record.  Claim  12  was  snb- 
mitted.  And  on  page  35  the  applicant  changed  the  claims  9, 
10  and  11  to  comply  with  the  rejection  of  the  Examiner. 

In  the  first  fnll  paragraph  of  page  35,  it  is  stated: 

“Claims  9,  10  and  11  have  been  amended  in  order  to 
render  them  more  definite  in  reciting  the  relationship  of  the 
varions  elements  of  the  combination  to  the  frame  which  snp- 
ports  them.  As  amended,  these  claims  cannot  be  anticipated 
by  the  mannal  operation  of  a  separate  element  snch  as  a 
sheet  of  paper  or  metal  whidi  is  held  in  the  hand,  or  a  screw¬ 
driver  to  take  the  sextant  apart  to  render  it  inoperative.” 

Then  in  discnssing  how  Claim  7  should  also  be 
766  allowed,  the  applicant  stated,  and  I  quote : 

‘‘New  Claim  12  is  similar  to  Claim  9,  as  amended,  but 
specifies  that  the  device  includes  ‘signalling  means  sup¬ 
ported  on  the  frame  operative  in  response  to  completion  of 
said  series  of  measurements  to  indicate  that  said  series  is 
completed,  and  means  for  rendering  said  signalling  means 
inoperative  to  permit  another  series  of  measurements  to  be 
made.” 

Now,  there  is  an  objection  and  I  will  raise  that  later. 

The  Patent  Office,  at  page  38,  still  rejected  Claim  9  and 
gave  the  response  for  so  doing  in  the  following  words : 

“Claim  9,  upon  reconsideration,  is  rejected  as  being  in¬ 
definite  and  unwarranted  because  of  its  inclusion  or  ‘a  mem- 
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ber . , .  for  rendering  said  means  inoperative/  In  the  si^igle 
species  shown,  a  shntter  is  moved  over  the  babble  coUii^t- 
ing  lens  as  a  signal  that  the  predetermined  number  or  read¬ 
ings  have  been  taken.  Clearly  it  is  misleading  and  nn^  war¬ 
ranted  to  describe  the  device  rendering  the  instrument  or 
any  part  thereof  ‘  inoperative  \  The  claim  is  also  indefijnite 
because  no  definite  structural  or  functional  relation  is  de¬ 
veloped  between  the  said  ‘means _ for  rendering’  and  the 

other  included  elements.  The  means  should  be  define<^  as 
automatically  controlled  or  released  by  the  m^ans 

7 67  for  making  observations.  ’  ’  j 

And  I  want  to  emphasize  at  this  time  the  last  jsen- 

tence.  “The  means  should  be  defined  as  automatically  ton- 

trolled  or  released  by  the  means  for  making  observations.^’ 

Further  on  page  39  the  Examiner  pointed  out  that  C^aim 

12,  at  line  7,  should  have  “operative’^  changed  to  “operated 

by  and.”  | 

,  i 

'  Now  turning  to  where  Claim  12  was  submitted,  it  wiU  be 
noted  that  upon  the  adoption  by  the  applicant  of  this  sugges¬ 
tion  that  he  has  limited  this  claim  in  this  way:  I  shall 
the  whole  claim  first  as  he  has  it  originally  submitted 
second  as  it  was  changed  by  him : 

First,  as  submitted : 

“In  an  observation  device  the  combination  of  a  fiUme, 
means  supported  on  said  frame  for  making  an  observation 
measurement,  a  register  supported  on  said  frame  con¬ 
trolled  by  said  means  for  indicating  the  numerical  average 
measurement  of  a  series  of  a  predetermined  number  of  toid 
measurements,  signalling  means  supported  on  said  frame 
operative  in  response  to  completion  of  said  series  of  meas¬ 
urements  to  indicate  that  said  series  is  completed,  and 
means  for  rendering  said  signalling  inoperative  to  permit 
another  series  of  measurements  to  be  made.”  ! 

768  This  was  changed,  and  I  think  it  will  be  neces^ry 
to  only  read  the  part  that  was  changed.  That  is  *^ . . . 

signalling  means  supported  on  said  frame  operated  by  |  and 


376 


in  response  to  completion  of  said  series  of  measurements 
to  indicate  that  said  series  is  completed ...” 

The  Examiner  at  this  time  made  the  action  final,  which 
meant  that  the  prosecution  of  the  application  was  suspended 
except  for  an  appeal,  but  in  sudi  cases  the  Examiner  per¬ 
mits  an  interview  or  the  submission  of  another  amendment 
providing  that  the  case  will  then  be  in  a  condition  for 
allowance.  The  advantage  was  taken  of  this  situation  and 
the  applicant,  on  the  21st  of  May,  1941,  as  indicated  on  page 
40,  submitted  a  further  amendment  And  he  discusses  fur¬ 
ther  these  claims  9, 10  and  11  in  the  hope  that  he  would  be 
able  to  get  them  allowed  and  on  page  41  it  will  be  noted  that 
he  made  certain  changes  in  the  claims  9,  10  and  11  which 
appear  as  written  out  on  the  sheets,  on  pages  22  and  23. 

The  insertions  there  marked  with  a  large  at  the  left 
of  the  claims  9,  10  and  11  indicate  the  changes  that  were 
made. 

•  ••••«• 

771  By  Mr.  Hudson: 

Q.  Win  you  continue  with  the  discussionT  A.  The 
changes  in  the  claims  9, 10,  and  11,  that  are  referred  to  at 
page  41,  were  made  after  a  final  rejection  and  upon  these 
changes,  the  Examiner,  representing  the  Commissioner  of 
Patents,  granted  the  patent  The  claim  specifically  limited 
the  shutter,  whidi  is  referred  to  in  the  claim  as  member. 

The  Court:  Of  which  claim,  now,  are  you  speaking! 

The  Witness:  I  am  speaking  of  Claim  9,  **i8  supported 
on  said  frame  and  controlled  by  said  means,  which  are  the 
observation  measurement  means.  ” 

Now,  with  this  limitation,  whidi  appears  in  all  of  the 
other  claims,  as  will  be  seen  on  page  41  of  the  record,  and 
with  the  compliance  of  the  application  in  connection 

772  with'  Claim  12  by  the  limitation  that  the  signaling 
means  were  operated  by  the  completion  of  the  series 

of  measurements,  gives  such  a  limitation  that  the  operation 
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of  Bendiz,  that  the  constmctioii  of  the  parts  of  the  Beh- 
dix  sextant  does  come  within  the  scope  of  the  cJaims  becaiisp 
the  shatter  in  the  Bendix  device  is  moved  by  a  dockworlL 
which  is  independent  of  the  measuring  means.  The  mean^ 
that  actually  operate  to  render  it  or  to  make  the  shutter  o|f 
the  Everitt  patent  work  is  the  observer  himself. 

This  Arm  86,  which  is  the  clutch  lever,  is  not  connectei 
in  any  way  to  the  sight  measuring  means.  The  sight  mea£h 
uring  means  terminate  before  or,  rather,  at  the  clutch  of  the 
Everitt  patent,  and  therefore  the  langosj^  of  the  claims  b^ 
ing  limited  as  they  were  during  prosecution  do  not  cover  the 
Bendix  sextant.  I 

Q.  You  have  just  referred  or,  rather,  used  the  expression 
“sight  measuring  means,’’  whereas  in  the  claims  of  this  par¬ 
ent  involved  here  we  find  the  language  “means  for.”  .4* 
“Means  for  making  observations.  ”  | 

Q.  I  assume  you  mean  the  same  thing  by  your  expressioja 
“sig^t  measuring  means”  inasmuch  as  you  were  discus^ 
ing  these  claims.  A.  Well,  I  believe  that  there  is  a  coj^- 
tinuity  or  a  continuation  of  thou^t  as  expressed  by  tlje 
words  which  will  refer  the  question  “for  maiing  observa¬ 
tions”  back  to  the  first  or  rather  the  second  phra^ 
773  of  the  combination;  namely,  “means  supported  qn 
said  frame  for  making  an  observation  measur^ 
ment.”  i 

Then  after  reciting  in  the  next  phrase  that  there  is  ja 
register,  it  is  controlled  by  said  means.  Then  as  it  com^ 
down  to  the  next  phrase  “a  member  movable  supported  on 
said  frame  and  controlled  by  said  means.”  It  must  go  ba<^ 
to  the  means  for  making  an  observation  measurement  b^ 
cause  there  is  no  other  construction  that  is  designated  1^ 
another  means.  | 

Q.  Do  you  have  Defendant’s  Exhibit  19  there?  That  ^s 
the  physical  exhibit  I  think  you  have  already  explained  it, 
but  just  by  way  of  review  would  you  indicate  the  operation 
of  the  shutter  from  that  mechanism  that  you  have  in  yohr 
hand?  A.  I  believe  that  the  Defendant’s  Exhibit  18  is  in 


exhibit  that  will  be  easier  to  see  because  the  lever  that 
moves  the  shutter  is  fully  exposed  in  Defendant’s  Exhibit 
18,  where  it  is  not  fully  exposed  in  Defendant’s  Exhibit  19. 

It  will  just  take  but  a  moment  to  operate  this  to  show 
what  happens.  As  I  now  have  in  my  hand  Defendant’s  Ex¬ 
hibit  18  turned  with  the  key  side  of  the  exhibit  upward,  and 
I  notice  a  little  colored  lever  that  has  a  prong  shaped  end 
into  which  will  fit  a  pin  connected  with  the  shutter.  On  the 
first  turning  of  the  clockwork  a  cam  arrangement  is  seen 
to  rotate  in  connection  with  the  shutter  lever,  but  it  does 
not  move  until  a  certain  time  has  arrived  in  the  winding  of 
the  mechanism,  whereupon  it  moves  over  and  is  held 
774  in  position  by  a  pin.  Whereupon,  after  the  clock  has 
been  started,  there  is  a  lever  that  comes  over  to  pre¬ 
vent  the  shutter  lever  from  operating,  and  that  will  go  for 
two  minutes;  whereupon,  the  clock  is  stopped  and  at  the 
same  time  a  release  of  the  movement  of  the  shutter  lever 
is  effected  and  the  shutter  lever  will  move  under  the  in¬ 
fluence  of  a  spring. 

Q.  That  mechanism  that  you  have  in  your  hand.  Defend¬ 
ant ’s  Exhibit  18,  is  it  not?  A.  It  is. 

Q.  Itisl8?  A.  It  is  18. 

Q.  Does  it  include  any  means  for  making  observations? 
A.  It  does  not. 

Q.  Now,  will  you  please  take  up  the  next  patent  in  suit, 
the  reissue  patent  No.  22,184,  which  is  Plaintiff’s  Exhibit 
2-A,  and  discuss  that  patent  in  connection  with  the  file 
wrapper  certified  copy,  which  is  Defendant’s  Exhibit  22? 

In  your  description  of  the  operation  of  that  Reissue  Pat¬ 
ent,  you  may  wish  to  use  this  simplified  drawing,  which  I 
will  offer  in  evidence,  this  copy  as  Defendant’s  Exhibit  30. 

(Thereupon  a  document  identified  as  a  drawing  was 
marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit  No. 
30,  for  identification.) 
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The  Conrt:  Defendant’s  Exhibit  30  wiU  be  re- 

775  ceived  in  evidence. 

(Tberenpon  the  object  heretofore  marked  Defend^t’s 

Exhibit  No.  30,  for  identification,  was  received  in  evidence.) 

i 

The  Witness:  Shall  I  go  ahead  now?  ! 

By  Mr.  Hndson ; 

I 

Q.  Yes,  go  ahead,  please.  ! 

The  Conrt :  Is  there  a  question  before  the  witness  ? 

Mr.  Hndson :  I  asked  him,  if  the  Conrt  please,  yes,  to  dis¬ 
cuss  with  the  aid  of  that  simplified  drawing.  I 

The  Conrt:  Very  well,  the  witness  may  proceed  to  dis¬ 
cuss  Defendant’s  Exhibit  30. 

The  Witness:  Yes,  sir. 

I  have  before  me  the  Everitt  Patent  Reissue  22484,  j  and 
have  also  Defendant’s  Exhibit  30,  which  is  a  schematic^  ar> 
rangement  of  the  parts  showing  the  construction  and  opjera- 
tion  of  the  device.  j 

The  Court:  In  other  words,  you  have  the  patent  itself 
and  the  diagram  of  the  device  ? 

The  Witness:  That  is  correct. 

The  drawings  are  complete.  The  drawings  in  the  Everitt 
patent  are  complete,  but  an  exploded  view,  which  consists 
of  separating  the  jiarts  in  space  rather  than  having  ^em 
jammed  together  as  in  construction  will  simplify  the!  un¬ 
derstanding  of  the  main  parts  of  the  Everitt  sextant,  j 

Referring  now  to  Defendant’s  Exhibit  30,  theire  is 

776  over  at  the  lefthand  side,  which  includes  the  |ens, 
the  lamp,  the  prism,  bubble  cell  and  fixed  mirror,{  and 

over  to  the  left  of  that  is  a  representation  of  the  op^cal 
system  of  the  sextant.  j 

The  mirror  indicated  as  “pivoted  mirror”  is  moved  py  a 
rod  or  other  mechanism  and  is  shown  by  the  dotted  line  jthat 
extends  from  the  assembly  on  the  righthand  side,  which  in- 
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dudes  the  worm,  scale  dnun,  coarse  adjxistment  knob, 
damp  knobs  and  reference  pin. 

This  sextant  provides  two  means  of  operation  of  the  me¬ 
chanisms  to  move  the  pivoted  mirror.  One  is  known  as  the 
coarse  adjustment  knob,  with  its  lead  line  at  the  bottom  of 
the  figure,  which  shows  a  knnrled  edge  by  moving  back  and 
forth,  or  rather,  turning  back  and  forth  the  damp  knob 
indicated  near  the  upper  righthand  part  of  the  coarse  ad¬ 
justment  knob. 

The  section  on  the  inside  of  the  drum  with  the  hatch 
marks,  hatch  lines,  running  up  and  to  the  right,  are  moved 
so  that  a  gear  indicated  just  to  the  left  of  the  coarse  adjust¬ 
ment  knob  be  jammed  up  against  the  remainder  of  the 
device,  which  is  labeled  at  one  side  as  “scale  drum^’,  so 
that  you  have  a  direct  connection  between  the  coarse  ad¬ 
justment  knob  that  can  be  grabbed  by  the  hand  and  it  will 
turn  directly  the  pivoted  mirror. 

That  is  for  a  coarse  adjustment  to  bring  the  sextant  to 
approximate  coincidence  of  the  star  and  the  bubble. 
777  However,  for  the  finer  adjustment  of  the  sextant 
there  is  provided  a  fine  adjustment  knob  indicated  at 
the  ri^t,  which  is  connected  by  a  shaft  to  a  gear  at  one  side 
of  which  is  connected  the  counter  at  the  right  and  the  left 
side  this  gear  connected  to  the  fine  adjustment  knob  is  con¬ 
nected  to  a  worm  that  engages  the  outer  periphery  of  the 
wheel  or  disc  that  may  or  may  not  be  jammed  up  against  the 
-coarse  adjustment  knob  and  scale  such  that  the  wheel  is 
turned  by  the  worm  arrangement  to  move  the  mirror  by  a 
connection  indicated  by  the  dotted  lines. 

The  reason  why  there  is  a  clutch  at  this  point  is  that  this 
screw  arrangement  of  a  worm  and  gear  is  not  bi-directional 
in  its  operation ;  that  is,  if  the  force  is  given  to  the  coarse 
adjustment  knob  with  the  clutch  so  arranged  that  it  will  try 
to  force  the  screw,  that  it  will  not  be  transmitted  to  the  fine 
adjustment  knob ;  whereas,  if  the  clutch  is  such  that  the  fine 
adjustment  knob  is  turned  the  screw  will  act  to  rotate  the 
wheel  to  which  it  is  connected  and  thereby  move  the  mirror. 


381 


This  same  conditioii  exists  in  practically  every  antomoyile 
in  the  steering  gear.  So  its  function  is  well  known.  j 
Now,  the  operation  of  this  sextant,  therefore,  consists  of 
bringing  the  star  and  the  horizon  into  approximate  position 
by  use  of  the  coarse  adjustment  with  the  wheel  that!  is 
geared  to  the  worm,  disconnected,  and  then  in  order  ttiat 
there  may  be  a  reference  point  established  above  ^e 
778  horizon  a  pin  is  provided  on  the  coarse  adjustmlent 


knob  which  engages  a  stop  on  the  frame  which  ca4  be 
moved  back  and  forth  to  establish  a  reference  plane. 

I  now  refer  to  Figure  1  of  the  Reissue  Patent,  wher^  it 
will  be  noted  that  stop  20  on  Frame  1  can  be  released  ^d 
clamped  by  the.  nut  21,  so  that  it  can  be  put  in  a  posil^on 
relative  to  the  pin  that  is  on  the  coarse  adjustment  knob. 

The  operation  then  of  this  sextant  is  that  you  bringj  up 
the  angle  of  the  pivoted  mirror  to  coincidence,  set  the 
justable  stop  on  the  frame  so  that  when  the  pin  is  turped 
down,  when  the  adjustment  coarse  adjustment  knobj  is 
turned  back  and  down,  it  will  come  up  against  this  pin  ind 
thus  establish  a  reference  plane  above  which  several  cc^in- 

cidence  measurements  will  be  taken.  ! 

_  ! 

The  clutch  is  released  so  that  the  fine  adjustment  knob 

will  now  bring  up  the  mirror  or  increase  its  angle  so  t^t 
you  get  coincidence;  whereupon,  the  counter  receives  ibo- 
tion  from  the  fine  adjustment  knob.  The  dutch  is  then 
connected  so  it  has  no  effect  on  the  worm  and  the  coarse  ad¬ 
justment  knob  is  turned  back  to  the  reference  point,  where 
the  reference  pin  on  the  coarse  adjustment  knob  moves  up 
against  the  adjustable  stop  on  the  frame,  and  then  the 
operation  is  continued. 

So  that  we  have  here  a  clutch  arrangement  that  nms^  be 
operated  each  time  that  an  observation  measuremjent 
779  is  taken;  the  mirror  must  be  rotated  out  of 

ddence  eadi  time  and  the  coarse  adjustment  kjiob 
must  be  brought  back  to  the  reference  plane  each  time,  ^d 
then  if  the  gearing  is  such  between  the  fine  adjustment  khob 
and  the  counter  so  that  the  increments  added  are  in  invejrse 
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proportion  to  the  number  of  readings  taken,  then  the 
counter  “will  show  by  proper  scales  how  much  the  average, 
how  much  is  the  average  altitude  of  the  sextant  at  coin¬ 
cidence  above  the  altitude  of  the  sextant  when  the  reference 
pin  on  the  coarse  adjustment  knob  is  in  contact  with  the 
adjustable  stop  on  the  frame. 

Now,  I  have  prepared  a  comparison  of  the  Everitt 
Reissue  sextant  with  the  Bendix  sextant  3014. 

The  Court:  We  will  postpone  the  comparison  until  to¬ 
morrow.  We  will  adjourn  at  this  time. 

Mr.  Etudson :  May  I  have  just  a  word,  if  the  Court  please  ? 
The  Clerk  reminds  me  that  two  of  the  exhibits  this  after¬ 
noon  were  offered  and  marked  but  apparently  not  received 
in  evidence.  They  were  26,  which  is  this  Eclipse  Pioneer 
drawing  here,  which  the  witness  used,  and  28  which  was  the 
French  patented  addition  No.  35,473. 

The  Court :  Very  well,  26  will  be  received,  and  the  other  ? 
Mr. Hudson:  Twenty-eight,  sir. 

The  Court:  Twenty-eight  will  be  received. 

780  (Thereupon  the  drawing  heretofore  marked  for 
identification  as  Defendant’s  Exhibit  26  and  the 
French  patented  addition,  heretofore  marked  as  De¬ 
fendant’s  Exhibit  27,  were  received  in  evidence.) 

Mr.  Hudson:  Thank  you. 

The  Court:  Twenty-seven  was  received. 

•  •  I  •  •  •  •  • 

788  Q.  At  the  close  of  yesterday’s  session.  Captain 
Lavender,  you  were,  I  believe,  about  to  state  differ¬ 
ence  which  you  had  noted  between  the  reissued  patent  and 
the  Bendix  sextant,  the  reissued  patent  in  suit  being  Plain¬ 
tiffs’  Exhibit  No.  ^A,  and  the  Bendix  sextant.  Plaintiffs’ 
Exhibit  No.  15. 

Will  you  continue  with  your  answer,  please?  A.  I  have 
made  the  following  comparison  between  the  Everitt 

789  reissue  patent,  22,184,  and  the  device  disclosed  there¬ 
in  and  compared  it  with  the  Bendix  sextant,  Ex¬ 
hibit — what  is  that  exhibit  number? 
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Q.  Plaintiffs^  Exhibit  No.  15.  A.  — Plaintiffs*  Exhibit 
No.  15.  htet,  with  the  Everitt  device  there  are  two  adjust¬ 
ing  knobs,  one  for  coarse  adjustment  and  the  other  ^or 
fine  adjustment  of  the  optical  element.  1 

Li  the  Bendix  device  there  is  only  one  knob  provided. 
Secondly,  the  fine  adjustment  knob  of  the  Everitt  sextajnt 
is  geared  directly  to  the  totalizer.  In  the  Bendix  sextant 
the  single  adjustment  knob  is  not  geared  to  the  totalizer.j 
Third,  the  coarse  adjustment  knob  is  permanent  in  the 
Everitt  sextant — ^is  permanently  connected  to  the  movable 
optical  element  plate.  In  the  Bendix  device  there  is  bo 
coarse  adjustment  knob  as  such.  | 

Fourth,  both  measuring  knobs  of  the  Everitt  patent  ajre 
used  one  at  a  time  and  alternately  for  each  measuremebt. 
In  the  Bendix  sextant  there  is  but  one  measuring  knob.  I 
Kfth,  the  motions  of  the  parts  within  the  totalizer  are 
caused  directly  in  the  Everitt  sextant  by  the  movement  bf 
the  fine  adjustment  knob.  In  the  Bendix  sextant  the  mo¬ 
tions  of  parts  within  the  totalizer  are  proportional  to  the 
position  of  a  pin  on  an  arm  relative  to  a  pin  on  tl|ie 
790  frame  of  the  sextant.  i 

Sixth,  in  Everitt  the  source  of  power  for  driving 
the  totalizer  is  the  observer  upon  his  moving  the  movable 
optical  element.  In  the  Bendix  sextant  a  source  of  powir 
for  driving  the  totalizer  is  a  clockwork  mechanism.  i 
Seventh,  a  series  of  visual  observations  are  taken  succes¬ 
sively  and  independent  of  each  other  by  the  use  of  tbe 
Everitt  sextant  In  the  Bendix  sextant  one  continuoiis 
visual  observation  is  taken.  | 

Eighth,  the  star  in  using  the  Everitt  sextant  is  brought 
into  and  out  of  coincidence  for  each  observation — of  b 
series  of  observations.  In  the  Bendix  sextant  the  star  ^ 
kept  in  coincidence  throughout  the  single  continuous  ob¬ 
servation. 

Ninth,  a  separate  sequence  of  operations  must  be  per¬ 
formed  in  using  the  Everitt  sextant  for  each  of  a  series 
of  observations.  In  the  Bendix  sextant  there  is  but  on  3 
continuous  observation. 
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Ten,  the  fine  adjtistment  gear  system  in  the  Everitt  sex¬ 
tant  must  be  mannally  clutched  to  and  later  declutched 
from  the  movable  optical  element  for  each  of  a  series  of 
measurements;  that  the  coarse  adjustment  gear  system 
may  return  the  movable  optical  element  to  its  base  posi¬ 
tion  and  thereafter  be  moved  in  the  opposite  direction  to 
coincidence  by  the  fine  adjustment  gear  system. 

791  In  the  Bendix  sextant  there  is  but  one  movable 
optical  element  adjustment  knob. 

Eleven,  the  clutch  between  the  fine  adjustment  gear  and 
the  movable  optical  element  plate  in  the  Everitt  sextant 
is  necessary  as  the  gears  between  the  fine  adjustment  knob 
and  the  movable  optical  element  plate  would  bind  if  the 
observer  tried  to  return  the  movable  optical  element  disc 
to  the  basic  position  by  the  turning  of  the  coarse  adjust¬ 
ment  knob. 

In  the  Bendix  sextant  there  is  no  clutch.  A  coupling  is 
completed  before  the  single  observation  is  made  between 
the  adjxisting  knob  and  a  pin  that  is  positioned  relative 
to  the  position  of  the  adjusting  knob  and  this  is  done  before 
the  single  observation  is  made,  and  the  coupling  is  not 
changed  during  the  single  observation  that  involves  sixty 
separate  recordings  of  coincidence. 

Twelve,  — 

The  Court:  That  is  twelve,  I  believe,  the  difference  in 
the  presence  of  the  clutch. 

The  Witness :  All  right,  sir.  And  this  is  thirteen. 

The  Court:  Just  a  moment,  now.  I  may  be  in  error  in 
that.  I  think  perhaps  I  am. 

The  Witness :  I  think  the  Court  is. 

The  Court:  I  think  the  Court  is  in  error.  You  are  cor¬ 
rect,  I  believe.  It  is  twelve. 

792  The  Witness :  Twelve. 

The  Court:  You  are  correct 

The  Witness:  In  the  Everitt  sextant  increments  of 
measured  altitude  are  cranked  into  the  totalizer  by  a  gear 
train  man^ually  set  in  operation  or  motion  by  the  observer. 
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In  the  Bendix  sextant  increments  of  measured  altitude  iire 
cranked  into  the  totalizer  antomatically  by  a  cloekwprk 
mechanism. 

Thirteen,  even  with  no  variations  of  the  position  of  the 
bubble  dne  to  accelerations  of  the  airplane  dnring  a  si^ht, 
the  movable  optical  element  must  be  moved  ont  of  ^d 
back  into  coincidence  for  each  measurement  taken  a 
series.  I 

The  Conrt:  Now,  yon  are  speaking  of  Everittt 
The  Witness :  Of  Everitt,  yes,  sir.  I 

In  the  Bendix  sextant  with  no  variations  of  the  posi¬ 
tion  of  the  babble  dne  to  accelerations  of  the  airplane,  jthe 
sextant  is  kept  in  coincidence  withont  the  movement!  of 
Bie  optical  element  dnring  all  of  the  time  the  single  mOas- 
nrement  is  being  made. 

Fonrteen,  no  provision  for  determining  the  average 
for  the  average  measnrements  is  provided  in  E 
Bendix  the  averaged  time  of  the  totalized  and 
measnrements  is  one  minnte  later  than  the  starting  of 
single  and  continnons  observation,  correct  within  the 
itations  of  the  driving  of  the  clock  mechanism. 

793  That  jBnishes  that — 

The  Conrt:  Well,  the  Conrt  will  intermpt  to  ask 
yon  if  there  isn^t  a  considerable  amonnt  of  overlapping  in 
the  fonrteen  distinctions  or  differences  between  the  two 
instmments  to  which  yon  have  testified? 

The  Conrt  appreciates  that  the  witness  is  expert  in  the 
field  of  patents  and  that  specific  claims  are  set  forth,  pr¬ 
imps,  in  slightly  varying  ways  in  applications  for  patents 
and  in  allowances  of  patents,  bnt  the  Conrt  has  befozje  it 
the  responsibility  of  considering  these  mechanism  fro^  a 
factnal  and  legal  standpoint  and,  of  conrse,  the  Conr^  is 
interested  in  all  the  assistance  that  can  be  obtained  from 
witnesses.  I 

Now,  it  is  difficnlt  to  simplify  testimony  bnt  it  is  l^e- 
wise  sometimes  simple  to  complicate  testimony.  The  Conrt 
is  not  characterizing  the  testimony  of  the  witness  as  com- 
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plicated  testimony  and  does  not  want  the  record  to  so 
indicate,  bnt  the  Conrt  is  interested  in  knowing  if  it  is  es¬ 
sential  that  aU  of  these  distinctions,  testified  to  by  the 
witness,  be  set  out  in  such  minute  detail  in  order  to  set 
forth  on  behalf  of  the  defendant  its  contentions  or  its 
claims  of  distinction  between  the  two  instrumentalities. 

Now,  that  may  be  a  question  that  invades  the  province 
of  plaintiffs’  counsel  on  cross-examination.  The  Court  is 
not  intending  any  such  purpose.  It  is  only  making 

794  this  inquiry  in  order  that  the  testimony  on  this  sub¬ 
ject  may  be  clarified  or  more  clear  in  the  Court’s 

mind  than  perhaps  it  is  at  this  lime  after  the  witness  has 
testified  in  detail  to  the  fourteen  distinctions  or  differences. 

Now,  does  the  witness  understand  the  Court’s  question 
and  position  in  this  matter? 

The  Witness :  I  do,  your  Honor. 

The  Court:  Well,  I  would  be  glad  to  hear  your  state¬ 
ment  with  respect  to  it 

The  Witness:  In  the  defining  of  an  invention  as  set 
forth  in  the  claims  of  a  patent  there  are  a  great  many 
different  claims  submitted  with  very  little  distinction  be¬ 
tween  them. 

The  Court:  I  believe  that  substantially  restates  what 
the  Court  said. 

The  Witness:  Yes,  sir. 

The  Court:  VerywelL 

The  Witness:  But  the  number  of  claims  that  are  in  a 
patent  and  the  small  distinctions  that  are  drawn  between 
one  claim  and  another  in  the  analyzing  of  a  mechanism, 
to  determine  whether  it  comes  within  the  scope  of  a 
then  it  is  just  as  important  to  bring  out  the  differences. 

I  admit  that  some  of  the  differences  between  comparisons 
are  finely  drawn,  but  it  has  been  done  with  a  view  of  coming 
directly  to  the  point  so  that  it  can — directly  to  a 

795  comparison  so  that  it  can  be  pointed  out  as  to  where 
a  distinction  exists. 
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Then  we  examine  a  claim  with  very  little  distincti<|>n 
from  another  claim,  it  will  be  in  the  record  as  to  how-{— 
it  will  be  in  the  record  that  the  differences  were  examin^ 
with  the  same  degree  of  fineness  as  yon  normally  encounter 
in  a  patent 

Now,  in  this  particular  case  we  have  fourteen  claims  m 
this  patent,  only  two  of  which,  however,  are  directly  in¬ 
volved.  So  that  in  making  an  analysis  of  two  structurejs, 
one  given  in  a  patent,  which  will  be  defined  in  claims  and 
the  other  being  the  one  upon  which  a  decision  is  going 
to  be  made  as  to  whether  the  scope  of  the  claim  com^s 
within  the  alleged  infringing  device,  the  importance  <j)f 
distinctions  become  greater.  | 

And,  therefore,  while  these  comparisons  can  be  disti^- 
goished  one  from  the  other  they  are  indeed  pointing  oijit 
definitely  certain  definite  fine  distinctions  between  the  two. 
The  Court;  Thank  vou.  The  Court  is  not  to  be  under- 

*  .  .  .  I 

stood,  in  any  sense,  as  criticizing  the  witness’  testimony. 
It  is  only  to  attempt  to  clarify,  in  the  Court’s  mind,  the 
witness’ testimony.  1 

Now,  the  Court  will  ask  this  additional  question.  Ai- 
suming  the  correctness  of  all  that  the  witness  h^ 
796  said  as  an  expert  witness  on  the  subject  of  patents 
and  particularly  on  the  subject  of  patents  concern¬ 
ing  instruments  of  the  type  involved  in  this  case,  does  th^ 
witness  feel  that  there  is  overlapping,  let  us  say,  to  us^ 
a  non  technical  phrase,  in  the  distinctions,  one  against  ail- 
other,  of  the  fourteen  concerning  which  the  witness  hafe 
testified?  | 

The  Witness:  I  do  not  consider  that  there  is  an  oveii- 
lapping.  It  is  significant  that  the  number  of  distinctionjs 
is  the  same  as  the  number  of  distinctions  that  are  brought 
out  in  this  patent  | 

There  were  fourteen  distinctions  made  in  fourteen  di^ 
tinct  claims,  where  they  have  distinctly  defined  in  different 
ways  the  same  mechanism.  | 
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So  that  while  I  do  say  that  they  could  be  generalized 
and  pnt  into  groups,  at  the  same  time  I  felt  it  my  duty 
in  bringing  out  the  differences  to  point  out  definitely  in 
the  same  manner  as  yon  wonld  a  claim  what  these  differ¬ 
ences  are. 

The  Conrt:  And  you,  as  a  witness,  do  not  feel  that  in 
stating  the  fourteen  distmctions,  you  have  in  any  instance 
stated  in  effect  the  same  distinction  in  varying  terms  T 

The  Witness:  I  feel  that  I  have  not  stated  in  varying 
terms,  but  have  each  time  included  some  construction  show¬ 
ing  the  difference  in  construction  or  the  operation  of  the 
two. 

797  The  Court:  Thank  you.  That  concludes  the 
Court’s  inquiry  of  the  witness.  Counsel  may  pro¬ 
ceed. 

By  Mr.  Hudson: 

Q.  Now,  please  discuss  Claims  1  and  14  of  the  reissue 
patent  in  connection  with  the  file  history  of  that  patent 
which  is  Defendant’s  Exhibit  No.  22,  and  with  regard  to 
the  application  of  those  claims  to  the  Bendix  sextant, 
which  is  Plaintiffs’  Exhibit  No.  15.  A.  I  have  before  me 
Defendant’s  Exhibit  No.  22,  which  is  the  file  wrajjper  of 
the  reissue  patent  No.  22,184.  The  prosecution  of  the  ap¬ 
plication  that  led  to  the  original  patent.  No.  2,145,347,  which 
was  reissued  as  22^84 — ^Will  you  read  the  first  part  of 
that  sentence  backt 

The  Court :  You  may  read  it 

TheEeporter:  (reading) 

“The  prosecution  of  the  application  that  led  to  the 
original  patent.  No.  2,145,347,  which  was  reissued  as 
22484—” 

The  Witness:  The  prosecution  that  led  to  the  original 
patent  was  very  brief. 

The  Court:  Now,  when  you  say  the  “original  patent” 
you  might  designate  it  by  exhibit  number  in  this  action 
for  purposes  of  clarity. 
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Mr,  Hndson:  Tbxt  is  patent  No.  2^45^7,  Plaints* 
Exhibit  No.  2.  | 

798  The  Court:  And  the  number  J  | 

Mr.  Hudson:  2445^7. 

The  Court:  Yes.  Very  weU.  I  regret  the  interruptiba- 
The  Witness :  That  is  all  right.  I  am  interested  ih  the 
record  being  very  clear  also.  ! 

The  Court :  I  am  sure  you  are  and  we  all  are.  | 

The  Witness :  Now,  I  will  start  again.  I 

The  Court:  Yes.  | 

l^e  Witness:  The  original  patent.  Plaintiffs’  £x)[Bbit 
No.  2,  issued  to  Everitt  as  No.  24-45,347,  was  hledi  and 
prosecuted  through  the  Patent  Cffiee  practically  wi^ut 
change  with  the  allowance  of  all  of  the  claims  the 
original  patent.  Plaintiffs’  Exhibit  No.  2. 

After  the  patent  was  issued  Everitt  hied  an  application 
for  reissue  and  the  specification  or  descriptioB  part  of  ihe 
reissued  application  was  identical  with  the  regularly  issued 
patent.  Plaintiffs’  Exhibit  No.  2. 

The  prosecution  of  the  application  as  far  as  Claim  1  is 
concerned  is —  j 

l^ie  Court:  May  the  Court  interrupt?  Would  the  ap¬ 
plication  for  reissue  be  filed  if  it  were  identical  with  the 
patent  that  had  previously  been  issued?  [ 

The  Witness:  That  is  correcL  ®be  difference  ir^  the 
reissued  patent  and  the  original  patent  is  ih  the 

799  claims.  I  stated  jnst  now  that  the  specificatibn  or 
the  description  part  of  the  reksned  appJieatioi|  was 

the  same  as  the  original  patent.  Plaintiffs’  Exhibit  Na  2. 
But  the  claims  submitted  in  the  reissued  application  Iwere 
different.  ! 

The  Court:  Very  well  That  clears  it  up.  I 

The  Witness:  Now,  the  Claim  1  of  the  reissued  patent 
was  Claim  7  in  the  original  patent,  and  it  also  was  a^wed 
on  the  first  action.  ! 


The  Court  :  Now,  what  is  the  miinber  of  the  claim  in  the 
reissued  patent  again? 

The 'Witness:  No.  L 

The  Court:  No.  1? 

The  "Witness :  Claim  No.  1  of  the  reissued  patent  is  the 
same  as  Claim  7  in  the  original  x>atent. 

The  Court:  VeryweU. 

The  'Witness :  However,  the  Claim  14,  which  is  the  other 
claim  in  issue  was  the  subject  of  extended  negotiation, — 

The  Court:  Now,  Claim  14? 

The  "Witness :  — ^in  the  reissued  patent.  It  was  the  sub¬ 
ject  of  extended  negotiation  between  the  applicant  and  the 
GKjvemment  as  represented  by  the  Commissioner  of  Pat¬ 
ents,  as  to  the  scope  and  the  reading  in  words  of  that 
claim. 

Claim  14,  as  issued  in  the  reissued  patent,  was  first  sub¬ 
mitted  to  the  Patent  Office — 

800  The  Court:  "Will  you  give  me  Defendant’s  Ex¬ 
hibit  No.  22,  please? 

The  "Wiiiness :  — as  Claim  15. 

The  Court:  'V'erywelL 

The  "Witness:  Claim  15  reads  as  follows:  “In  an  ob¬ 
servation  instrument  the  combination  of  means  for  adjust¬ 
ing  said  instrument” — ^I  am  reading  from  Page  13, — 

The  Court:  Thank  you. 

The  "Witness :  — of  Defendant’s  Exhibit  No.  22. 

The  Court:  You  are  now  reading  which  claim? 

The  "Witness:  Claim  15. 

The  Court:  "V’erywelL  Thank  you. 

The  "Witness:  I  shall  read  it  and  start  again. 

The  Court:  Claim  14  as  issued  in  the  reissued  patent 
was  originally  Claim  15. 

Is  that  correct? 

The  "Witness:  That  is  correct 

The  Court:  Yes. 

The  "Witness:  “In  an  observation  instmment  the  com¬ 
bination  of  means  for  adjusting  said  instmment  to  take 
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a  reading,  a  register,  on  said  instrument  and  mechai^m 
responsive  to  said  means  for  actuating  said  registeip  to 
indicate  the  average  of  a  predetermined  number  of  read¬ 
ings.*’ 

The  Court :  Are  you  reading  it  in  its  original  fo  rmt 

801  The  Witness:  I  am.  Tes,  sir. 

The  Court :  Without  the  interlineations  or  mo<lifi- 
cationsT  ! 

The  Witness :  That  is  correct.  That  represents  what|  the 
applicant  was  trying  to  claim  as  a  specific  combinatio]|i  in 
detail  that  ultimately  was  issued  as  Claim  14  of  the  reis^ed 
patent.  | 

The  Patent  OflSce,  on  Page  28,  rejected  Claim  15  as  j  be¬ 
ing  functional  and  indefinite  and  was  also  met  by  H^- 
mond  and  Palmer  patents  for  the  same  reason  as  Clkim 
14.  This  statement  or  this  position  was  taken  by  the  Parent 
Office  because  they  felt  that  two  patents,  one  by  Palmer, 
et  al,  and  the  other  by  Hammond,  which  when  combined 
would  be  the  equivalent  combination  of  the  device  as  set 
forth  in  the  original  Claim  15  of  the  reissued  application. 

The  applicant  then  changed  the  wording  of  the  claims 
in  one  respect  as  shown  on  Page  31  of  the  record,  wl^ere 
they  added  after  certain  words  the  effect  that  the  instru¬ 
ment  had  an  adjusting  device  and  that  the  instrument  it¬ 
self  was  a  sighting  device.  j 

These  changes  were  minor.  It  does  not  go  to  the  crux 
of  the  invention  and  the  applicant  felt  that  if  these  words 
were  put  in  that  the  Patent  Office  would  avoid  the  rejection 
as  being  functional  I 

I  next  turn  to  Page  40  where  the  applicant,  in  Ithe 

802  same  amendment,  argued  before  the  Patent  Office 
that  the  two  patents  to  Palmer  and  Hammond  wjien 

combined  would  not  be  the  same  as  his  invention  because 
there  was  in  the  combination  of  these  two  patents  a  Ijack 
of  a  connecting  link,  or,  a  device  or  mechanism  to  actually 
connect  these  two  together,  the  structures  of  these  two  St¬ 
ents  together. 


The  CoTirt:  Now,  the  Conrt  regrets  to  have  to  ask  this 
question  but  it  fears  that  it  may  not  have  followed  you 
clearly  while  making  notes. 

Did  the  witness  testify  that  there  was  a  ruling  of  the 
Patent  Office  following  the  filing  of  the  change-application 
as  set  forth  on  Page  31  with  respect  to  Claim  15,  line  It 

l%e  Witness:  I  might  summarize  it  in  this  sentence. 

The  Court:  Perhaps  you  did — 

The  Witness :  Well,  I  understand  what  confusion,  what 
is  the  basis  for  the  confusion.  The  applicant  filed  an  ap¬ 
plication  which  included  Claim  15.  The  Patent  Office,  as 
recorded  on  Page  28,  rejected  the  claim — 

The  Court:  Yes. 

The  Witness :  — ^in  saying  that  it  is  functional  and  inde¬ 
finite  and  is;  also  the  same — 

^  The  Court:  That  is  already  in  the  record.  That  is  in 
the  record. 

803  The  Witness :  Then  on  Page  31  it  is  set  forth  that 
the  applicant  changed  the  Claim  15  in  two  respects : 
First,  he  added — and  going  back  to  the  original  Claim  15, 
he  said  in  the  first  line — 

The  Court:  The  Court  will  interrupt  to  say  that  it  re¬ 
grets  that  it  seems  necessary  to  go  back  over  so  much  of 
this  testimony,  and  the  Court  doesn’t  want  to  increase  the 
record. 

The  Court  simply  did  not  follow  the  witness’  testimony 
suffidcntly'in  detail  because  of  making  notes  in  the  Court’s 
notebook  so  as  to  enable  the  Court  to  know  if  ihe  witness 
stated  that  there  had  been  a  ruling  of  the  Patent  Office 
respecting  the  modification  of  the  claim  as  set  forth  on 
Page  31  of  the  exhibit  under  the  caption  “Claim  15,  Line 
V\ 

The  Witness:  And  the  action  being  taken  on  Page  31 
is  an  action  being  taken  by  the  applicant. 

The  Court:  The  Court  understands  that,  and  it  is  neces¬ 
sary  that  acti(Hi  be  taken  by  the  Patent  Office  as  a  result 
of  that  action  by  the  applicant 
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The  'Witness :  That  is  correct  I 

The  Court :  Now,  was  such  action  taken  with  respect]— 
The  Witness :  It  was,  yes,  sir.  I 

The  Conrt:  Well,  now,  it  may  be  repetitions  but  will  you 
state  what  that  action  was  ?  I 

804  The  Witness:  May  I  suggest  that  there  was] an 
argument  put  up  or  entered  into  the  record  by  |tiie 

plaintiff  as  to  why  he  considered  then  what  changes!  he 
made  would  be  satisfactory?  j 

The  Court :  Yes  That  has  been  testified  to  and  the  Co^ 
is  now  asking  the  ultimate  question.  Was  a  determination 
made  or  a  ruling  made  by  the  Patent  Office  in  respect  of 
the  proposed  modification  of  Claim  15,  Line  1,  as  set  fo^ 
on  Page  31  of  Defendant’s  Exhibit  No.  22?  | 

The  Witness :  The  Patent  Office  after  considering  wjbat 
was  stated  by  the  applicant  did  make  a  ruling  on  the  changes 
that  were  made.  j 

The  Court:  'Very  well.  | 

The  Witness:  And  that  appears —  I 

The  Court:  That  answers  the  Court’s  question,  you 
may  now  testify  regarding  it 
The  'Witness:  The  position  of  the  Patent  Office  is  set 
forth  on  Page  43 —  j 

The  Court:  Thank  you.  j 

The  Witness:  — ^in  the  middle  of  the  page.  And  t^, 
1  consider  to  be  important  and  would  quote  from  me 
middle  of  the  Page  43  of  Defendant’s  Exhibit  No.  221  as 
follows:  “Claims  15  and  16  are  again  rejected  as  met!  by 
Hammond  and  Palmer  ccunbined  as  explained  in  paper  iko. 
5.  The  device  of  Palmer  is  intended  to  average  !di- 

805  rectly  a  desired  number  of  values  individually  |  in¬ 
troduced.  It  is  believed  that  the  idea  of  connectling 

lever  11  directly  to  any  instrument  whose  reading  is 
desired  to  average  would  occur  to  anyone  skilled  in  ^ 
art  These  claims  are  of  substantially  the  same  scope!  so 
that  only  one  of  them  can  be  allowed  in  any  event” 


I  note  on  Page  44  of  the  record  that  the  Examiner  made 
the  action  finaL  So  that  an  amendment  wonld  be  admitted 
by  the  applicant  only  in  the  case  that  the  Examiner  felt 
that  the  patent  conld  then  go  to  issue  with  any  changes. 

The  Conrt:  Page  44  T 

The  Witness :  That  is  correct.  On  Page  60  is  the  record 
of  the  submission  of  Claim  14  as  it  now  appears  in  the 
patent.  The  applicant  requested  that  Claim  15  be  rewritten 
as  follows,  and  this  is  the  way  it  was  issued :  “A  device — ” 

The  Court:  Now,  in  order  that  there  be  no  confusion, 
this  is  a  restatement  of  Claim  15  under  the  designation  of 
14. 

Is  that  correct? 

The  Witness:  It  was  under  the  designation,  accurately 
speaking,  as  No.  28  as  will  be  seen  on  Page  60. 

The  Court:  But  it  is  designated  as  14  on  Page  60? 

The  Witness :  The  number  appearing  14  on  60  was  given 
by  the  Patent  Office  to  indicate  that  it  would  be  the 
806  fourteenth  claim  in  the  reissued  patent  as  published. 

The  Court :  Proceed. 

The  Witness :  Claim  14,  therefore,  came  out  of  the  Pat¬ 
ent  Office  as  follows :  “A  device  for  meeisuring  the  average 
altitude  of  a  celestial  body  comprising  an  observation  in¬ 
strument  having  a  movable  optical  element  for  making  a 
measurement,  fine  adjustment  means  for  moving  said  op¬ 
tical  element,  a  register  on  said  instrument,  and  mechanism 
connecting  said  fine  adjustment  means  and  said  register 
for  transmitting  movement  of  said  fine  adjustment  means 
affiected  during  the  measurement  of  said  altitude  to  said 
register  to  give  a  numerical  average  of  the  measurements 
taken  by  said  observation  instrument”. 

I  would  like  to  emphasize  as  being  particularly  important 
in  the  interpretation  for  determining  the  scope  of  this 
claim  by  the  definition  of  the  mechanism  which  connects 
the  fine  adjustment  means  and  transmits  movement  of  the 
fine  adjustment  means  to  the  register. 
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The  CoTirt :  Now,  will  yon  amplify  that  statementi  as  to 
the  importance  in  determining  the  scope  of  the  defijnition 
of  the  mechanism,  one  which  connects  the  fine  adjns^ent 
means  and  transmits  the  fine  adjnstment  means  io  the 
register?  j 

The  Witness:  The  importance,  I  think  it  has  been 
bronght  ont  by  the — 

807  The  Conrt:  I  am  asking  for  yonr  testimony  now. 

The  Witness :  I  beg  your  pardon?  ] 

The  Court:  I  said  the  Court  is  asking  for  your  testimony 
at  this  time.  j 

The  Witness:  The  importance  of  those  words  ii^  that 
all  of  the  mechanisms  between  the  fine  adjustment!  knob 
and  the  register  are  connected  together  so  as  to  trmismit 
the  movement  of  the  fine  adjustment  means  affected  (luring 
the  measurement  to  the  register.  i 

Now,  that  is  not  done  in  the  Bendix  sextant,  becaiiise  as 
was  shown,  you  could  move  the  adjustment  means  and  there 
would  be  no  movement  of  the  register. 

The  Court :  You  are  referring  to  your  testimony  o^  yes¬ 
terday,  in  which  you  used  the  instrument  to  point  oulj  what 
you  are  now  testifying  to  ?  | 

The  Witness:  That  is  correct.  So  that  in  detenr^ining 
the  scope  of  the  claim  there  must  be — and  to  find  tl^t  an 
instrument  comes  within  the  scope  of  the  daim,  th^  con¬ 
struction  of  the  alleged  infringing  device  must  be  identical 
with  the  language  of  the  claim. 

And  in  this  case  the  Bendix  sextant  register  is  not  liioved 
by  the  adjustment  means  for  taking  the  sight.  I 

The  Court :  You  may  proceed.  | 

By  Mr.  Hudson:  | 

1 

Q.  Will  you  please  continue  now  with  thd  first 

808  claim  of  the  reissue  patent,  which  is  the  other  daim 
involved  in  this  case?  A.  The  Claim  1  of  the  reipsued 

patent  reads  as  follows:  “An  instrument  such  as  a  sex¬ 
tant  having  a  micrometer  screw  adjustment  and  a  total- 


izing  coimtmg  mechanisin  driven  therefrom  and  arranged 
to  show  a  reading  proportional  to  that  of  the  sextant  and 
micrometer  head  in  inverse  ratio  to  a  predetermined  num¬ 
ber  of  readings  to  be  averaged,  whereby  the  counting  me¬ 
chanism  indicates  directly  the  averaged  value  of  the  read¬ 
ings  after  the  predetermined  number  of  readings  has  been 
made’’. 

Coming  to  the  phrase  “a  totalizing  counting  mechanism 
driven  therefrom  and  arranged”,  the  totalizing  counting 
mechanism  in  the  Bendix  device  is  not  driven  by  the  micro¬ 
meter  screw  adjustment  It  was  demonstrated  that  the 
micrometer  screw  adjustment  could  be  moved  and  there 
was  no  movement  of  the  totalizing  coxmting  mechanism. 

And  again  it  was  proved  or  it  was  shown  that  without 
any  motion  of  the  micrometer  screw  adjustment  knob  there 
could  be  and  was  motion  given  to  the  totalizing  medianism. 
In  other  words,  Bendix  does  not  have  the  structure  or  the 
combination  of  parts  as  defined  in  Claim  1  or  as  disclosed 
in  the  Everitt  si)ecification. 

The  Bendix  totalizer  shows  a  reading  proportional  to 
the  averaged  position  of  the  micrometer  screw  ad- 
809  justment  to  a  basic  position  of  the  micrometer  head. 

In  my  opinion,  this  distinction  is  sufficient  to  come 
to  the  conclusion  that  the  mechanism  disclosed  in  the  Ben¬ 
dix  sextant  does  not  come  within  the  scope  of  the  Claim  1 
and  for  the  reason  previously  stated  in  Claim  14. 

Q.  Please  look  at  Plaintiffs’  Exhibit  No.  2,  which  is  pat¬ 
ent  No.  24-45,347,  particularly  Claim  1,  and  state  whether 
or  not  that  claim  of  the  original  patent  was  limited  in  the 
respect  to  which  you  have  testified  in  connection  with  the 
claims  of  the  reissued  patent 

The  Court:  Just  a  moment  until  the  Court  locates  this 
one.  Proceed.  You  may  proceed. 

Mr.  EM :  Since  the  original  exhibit  appears  to  have  been 
lost,  do  you  want  a  copy  marked  as  an  exhibit? 

The  Court:  You  may  mark  one  as  a  matter  of  caution. 
The  Court  doubts  if  it  is  lost  I  don’t  believe  it  is  lost,  but 
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there  are  a  great  mass  of  exhibits  here  and  for  convenience 
the  Court  will  permit  another  copy  to  be  marked  Exlubit 
No.  2,  and  we  will  only  use  one  in  the  record,  of  conrse.| 
Proceed.  | 

The  Witness:  I  do  not  find — 

The  Conrt:  That  is  Plaintiffs’  Exhibit  No.  2.  | 

The  Witness:  The  Claim  1  issned  in  Everitt  pajtent 
2,145,347  Plaintiffs’  Exhibit  No.  2,  in  the  reissned 
810  patent  to  Everitt,  22^84,  Plaintiffs’  Exhibit — 
haven ’t  got  the  nxunber. 

By  Mr.  Hudson : 

Q.  No.  2- A.  A.  2- A.  | 

Q.  Perhaps  yon  misunderstood  my  question.  I  wajated 
you  to  discuss  Claim  1  of  Plaintiffs’  Exhibit  No.  2  ai^d  to 
state  whether  or  not  it  contained  the  same  limitation  jthat 
you  had  already  discussed  in  connection  with  other  claims 
of  the  reissued  patent.  A.  Oh.  There  is  a  difference  be¬ 
tween  the  two  claims  and  particularly  that  the  Claim  1  in 
the  original  patent.  Plaintiffs’  Exhibit  No.  2  reads  as  fol¬ 
lows:  “A  measuring  instrument  having  a  totalizing  cpxmt- 
ing  mechanism  driven  from  or  simultaneously  with  the 
measuring  instrument  through  a  gearing  given  a  reduction 
ratio  equal  to  the  reciprocal  of  a  predetermined  number  of 
measurements  to  be  averaged  ’  ’.  j 

There  was  the  addition — ^there  were  the  additional  wbrds 

I 

“or  simultaneously  with”  as  an  alternate  for  “the  t()tal- 
izing  mechanism  being  driven  from”.  ! 

Q.  Was  that  first  claim  of  Plaintiffs’  Exhibit  No.i2  a 
part  of  the  application  for  the  reissued  patent  as  it  i  was 
originally  filedt  A.  Yes.  j 

•  •  •  •  •  •  j  • 

I 

812  Q.  Where  did  that  appear  Defendant’s  Ex|ubit 
No.  22?  A.  It  appears  on  Page  7.  j 

Q.  Does  that  include  the  same  words  to  which  you  ^ve 
called  attention  in  connection  with  Claim  1  of  Plaintiffs’ 
Exhibit  No.  2?  A.  It  does.  I 


Q.  And  wiiat  happened  to  those  extra  words  or  alternate 
words  that  you  have  referred  to,  ‘‘simultaneously  there¬ 
with”?  A.  Well,  there  is  no  place  in  the  reissued  patent 
that  these  words  appear  in  any  claim. 

Q.  What  happened  to  that  Claim  1  of  the  reissue  ap¬ 
plication  which  you  found  on  Page  7  of  Defend- 

813  ant’s  Exhibit  No.  22?  A.  I  was  looking  for  a  cancel¬ 
lation  of  that  claim  but  I  do  not  find  it,  but  it  does 

not  appear  in  the — ^the  Claim  1  of  the  original  patent.  De¬ 
fendant’s  Exhibit  No.  2,  does  not  appear  in  any  claim  in 
the  reissued  patent. 

Q.  Had  you  finished  your  answer?  A.  Yes. 

Q.  I  now  hand  you  Defendant’s  Exhibit  No.  23,  which  is 
a  certified  copy  of  the  interference  proceedings  in  Inter¬ 
ference  No.  78,605. 

Do  you  have  a  copy  of  that  there?  A.  Yes,  I  have. 

Q.  Please  explain  to  the  Court  what  the  nature  of  that 
proceeding  was  and  its  bearing  on  the  issues  of  this  case, 
as  you  see  it  ?  A.  When  the  Patent  Office  finds  that  the  same 
combination  is  being  claimed  by  two  applicants,  they  set  up 
what  is  know  as  an  “interference”  in  which  they  take  a 
claim  from  each  x>atent  or  each  application  to  determine  a 
priority  of  invention  of  the  individuals  involved. 

And  in  order  that  the  issue  may  be  definite  the  count  or 
the  statement  of  the  claim  must  be  word  for  word  and 
identical  in  the  two  applications  in  which  the  interference 
is  involved. 

The  Patent  Office  determined,  as  recorded  on  Page 

814  23  of  the  file  wrapper.  Defendant’s  Exhibit  No.  22, 
that  there  was  common  subject  matter  being  claimed 

in  the  Gray  patent  No.  2,140,579,  and  the  application  of 
Everitt,  as  set  forth  in  the  Defendant’s  Exhibit  No.  22. 

The  claim  reads  as  follows :  “A  device  for  measuring  the 
averaged  altitude  of  a  celestial  body  comprising  an  observa¬ 
tion  instrument  having  a  rotatable  sight  measuring  knob,  a 
gear  mounted  on  said  knob  and  a  mechanical  averaging 
mechanism  having  a  gear  that  meshes  with  said  knob  gear 
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whereby  the  rotary  movement  of  said  knob  affected  dnrhjig 
the  measurement  of  said  altitude  is  transmitted  to  sa^d 
averaging  mechanism  which  utilizes  this  movement  to  give 
a  numerical  average  of  the  measurements  taken  by  the  <jb- 
servation  instrument j 
The  interference  was  declared  and  the  interference  wlas 
dissolved  as  indicated  on  Page  25  of  the  record,  Defend¬ 
ant’s  Exhibit  No.  22.  I 

Q.  No.  23, 1  think,  Captain.  I 

The  Court:  Yes.  No,  it  wouldn’t  be  23.  I 

The  Witness :  It  is  25  of  the —  i 

The  Court :  No.  22.  j 

Mr.  Hudson :  WTiat  page  number  is  it  ? 

The  Witness :  Page  25. 

The  Court:  Of  Exhibit  No.  22 1  There  is  no  Page  25  in 
Exhibit  No.  23.  Very  well  | 

815  The  Witness :  It  might  be  noted  that  in  this  De- 
fendant’s  Exhibit  No.  22  is  the  record  of  this  inter¬ 
ference.  The  interference  was  dissolved  on  the  disclaimer 
by  the  assignee  of  Gray,  so  that  the  interference  result^ 

in  the  count  being  granted  to  the  applicant,  Everitt.  I 

i 

•  •  •  •  •  •  I  • 

I 

817  Cross-Examination  I 

I 

By  Mr.  Hall: 

Q.  Mr.  Lavender,  the  first  thing  this  morning  you  sjet 
forth  a  Hst  of  14  differences  between  the  Re-issue  Pate^it 
and  the  Bendix  sextant.  I  think  you  have  those  written 
down,  don’t  youT  A.  I  have.  | 

Q.  Could  you  turn  to  them!  A.  I  have.  i 

818  Q.  I  am  going  to  refer  to  some  of  these  differences, 
and  in  each  case  I  want  you  to  read  me  what  you  sa^d 

about  the  Bendix  sextant,  omitting  what  you  said  about  the 
Everitt  patent.  j 

So  we  turn  to  No.  1  first.  Bead  what  you  said  about 
Bendix.  A-  “Only  one  knob  provided.”  i 
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Q.  Is  that  trae  in  Gray  t  A.  Let’s  forget  Gray.  I  am  eom- 
paring  Everitt  with  Bendix,  and  not  Gray  wilh  Bendix. 

Q.  1  know,  but  1  am  takmg  the  statements  yon  made  abont 
Bendix  and  1  am  comparing  them  with  Gray.  So  I  want 
yon  to  compare  the  statement  yon  made  abont  Bendix  with 
the  Gray  patent,  and  tell  ns  whether  that  statement  yon 
made  abont  Bendix  is  tme  in  Gray.  A.  It  is  tme  in  Gray 
that  there  is  bnt  one  adjnstment  knob. 

Q.  So  then  the  statement  yon  made  abont  the  Bendix 
sextant  is  tme  in  the  Gray  patent!  A.  That  is  correct 

Q.  Now  let’s  take  yonr  difference  No.  2.  Wonld  yon  first 
read  it  as  it  applies  to  Bendix!  A.  **The  single  adjnstment 
knob  is  not  geared  to  the  totalizer.” 

Q.  Is  that  tme  in  Gray!  A.  In  Gray  the  adjnst- 

819  ment  knob  is  not  geared  directly  to  the  totalizer. 

Q.  And  that  was  the  statement  yon  made  abont  the 
Bendix  sextant!  A.  That  is  tme.  In  Gray,  however,  there 
is  a  gear  train  from  the  adjnstment  knob  to  the  totalizer, 
the  disc,  revolving  disc,  being  in  the  form  of  a  gear. 

Q.  Wen  in  the  Bendix  sextant  there  is  a  gear  between  the 
control  knob  and  the  averaging  mechanism,  isn’t  there!  A. 
No. 

Q.  There  isn’t!  A.  No. 

Q.  On  yonr  Defendant  Exhibit  26  isn’t  there  a  gear  97 
between  the  control  knob  84  and  the  averaging  mechanism! 
A.  The  averaging  mechanism  does  not  inclnde  the  gear 
crown  97  on  Defendant’s  Exhibit  26. 

Q.  I  said,  isn’t  there  a  gear  between  the  control  knob  84 
and  the  averaging  mechanism!  A.  The  averaging  mecha¬ 
nism  in  Bendix  is  limited  to  the  averager  141  on  Defend¬ 
ant’s  Exhibit  26,  shaft  140,  gears  139,  and  averaging  gear 
130,  which  is  considered  the  averaging  gear  of  Bendix. 

Q.  Well  let’s  hold  that  one  open  and  go  on  to  the  next  nntil 
one  of  my  associates  find  some  more  information. 

Take  np  yonr  next  difference  between  Everitt  and 

820  Gray.  A.  There  is  no  coarse  adjustment  knob  as 
such.” 
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Q.  That’s  your  statement  abont  Bendix?  A.  That  is  t^e. 

Q.  Do  yon  find  that  in  GrayT  A.  I  find  there  is  no  coarse 
adjnstment  in  Gray. 

Q.  So  then  the  two  are  identical  from  that  standpoW? 
A.  That’s  true. 

Q.  Wonld  yon  tnm  yonr  next  difference?  A.  “Thers  is 
hnt  one  measnring  knob  in  Bendix.”  In  Gray  there  is  bnt 
one  measnring  knob.  I 

Q.  So  the  Bendix  and  Gray  are  identical  so  far  as  ^t 
statement  is  concerned?  A.  That  is  tme.  j 

Q.  AH  right.  Let’s  take  np  yonr  difference  No.  6.  ^ead 
it  so  far  as  Bendix  is  concerned.  A.  “The  sonrce  of  po^er 
for  driving  the  totalizer  is  a  clock-work  mechanism.” 

Q.  How  is  that  in  Gray?  A.  That  is  tme  in  Gray. 

Q.  All  right.  Take  np  yonr  difference  in  No.  7.  A.  “One 
contmnons  visnal  observation  is  taken.”  ! 

Q.  How  does  that  compare  with  Gray?  A.  It  is  tra^  in 

Gray.  j 

Q.  Take  np  yonr  No.  8.  A.  “The  star  is  kept  in 
821  coincidence  thronghont  the  single  continnons  obsejwa- 
tion.” 

That  is  correct  in  Gray. 

The  Conrt:  Ton  mean  that’s  the  same? 

The  Witness :  Yes. 

The  Conrt :  The  Conrt  nnderstands  it  is  the  same  as  G^y, 
is  that  correct? 

The  Witness :  Yes,  sir.  I 

I 

By  Mr.  Hall:  | 

I 

Q.  The  next  one  is  No.  9.  Wonld  yon  read  what  yon  l^ve 
for  Bendix  there?  A.  “There  is  bnt  one  continnonsj  ob¬ 
servation.”  ! 

That  is  tme  in  Gray.  i 

Q.  Now  take  No.  10.  A.  “There  is  bnt  one  movable  op|ical 
element  adjnstment  knob.”  That  is  tme  in  Gray. 

Q.  Now  take  np  No.  13.  A.  “There  is  no  clntch  in  Beildix. 
A  conpling  is  completed  before  the  single  observatio|n  is 
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made,  and  the  conpling  is  not  changed  during  the  sight  ob- 
servaticm.*’ 

There  is  no  dutch  in  Gray. 

Q.  Yon  haven’t  finished?  A.  Yes,  sir. 

Q.  Yon  have  finished?  A.  Yes. 

822  Q.  Yon  mean  yon  agree  that  that  comparison  ap¬ 
plies?  A.  Yes.  There  is  no  clutch  in  Gray. 

Q.  All  right.  Take  np  yonr  difference  No.  14.  “Average 
time  of  the  totalized  and  average  measurement  is  one  minute 
later  than  the  starting  of  the  single  and  continuous  observa¬ 
tion.” 

The  operation  of  Gray  may  or  may  not  involve  an  average 
time  of  measurements  bdng  one  minute  later  than  the 
starting  of  the  single  and  continuous  observation. 

Q.  That  is  however  the  time  that  he  recommends  in  his 
patent  isn’t  it?  A.  Not  necessarily.  He  recommends  both  the 
running,  a  period  of  time.  He  does  refer  to  unity,  time  as 
unity,  and  1  so  testified. 

Q.  Now  let’s  get  this  straight  The  reason  you  have  this 
one  minute  time  in  Bendix  is  that  it  is  half  of  the  total  time 
that  the  dock-work  runs,  isn’t  that  true?  A.  That  is  true. 

Q.  In  other  words,  you  want  to  know  the  jwsition  or  the 
altitude  of  the  star  at  halfway  through  the  running  of  the 
dock-work?  A.  That  is  correct. 

.  Q.  And  in  the  Bendix  sextant  the  clock-work  runs  for  two 
minutes,  doesn’t  it?  A.  That  is  correct 

823  Q.  And  doesn’t  Gray  recommend  the  period  of  two 
minutes?  A.  He  may  have  recommended.  I  do  not 

recall,  but  he  could — yes,  I  believe  he  did. 

Q.  Do  you  want  me  to  refresh  your  recollection  on  that? 
(Showing  document  to  witness.)  A.  “Make  one  revolu¬ 
tion — ” 

Yes. 

Q.  Then  your  difference  number — diet’s  state  it  this  way — 
your  statement  No.  14  about  Bendix  applies  to  Gray?  A. 
That  is  correct 
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Q.  Now  we  held  in  reserve  No.  3  because  yon  and 
an  argument  about  it. 

The  Court :  No.  5, 1  believe. 

Mr.  Hall:  I  think  No.  3  was  the  first  one  we  bad  an 
ment  about. 

The  Court:  The  Courtis  notes  don’t  so  indicate, 
didn’t  cross  examine  with  respect  to  5  as  the  Court 

Mr.  Han :  I  skipped  that  one. 

The  Court:  Well,  you  may  proceed.  The  Court’s 
may  not  be  exactly  accurate  with  respect  to  difierence 


had 


f^rgu- 

i 

Iyou 

4d. 

i 

I 

botes 
No.  3. 


ByMr.HaU:  j 

I 

Q.  Now  your  question  on  your  No.  3  was — you  said  s()me- 
thing  about  gears.  Would  you  read  your  numl|er  3 
824  again?  A.  For  the  Everitt  Be-issue?  I 

Q.  No,  the  Bendix  sextant.  A.  ^^There  is  no  coarse 
adjustment  knob  as  such.”  ! 

The  Court:  Yes.  j 

By  Mr.  Hall :  i 

Q.  Maybe  I  misunderstood.  | 

^e  Court:  I  think  you  must  have.  | 

ByMr.HaU:  | 

Q.  Try  No.  4.  A.  “There  is  but  one  measuring  knob.” 
You  might  look  that  over  here  and  see  which  one!  you 
want  I 

Q.  It  is  the  one  where  we  had  the  question  about  thei  con¬ 

trol  knob  connecting  the  averaging  device.  Here  it  iis. 
The  Court :  That’s  No.  2.  i 

Mr.HaU:No.2? 

The  Court:  Yes. 


ByMr.HaU:  j 

Q.  I  believe  that  you  said  in  the  Bendix  sextant,  the  sjmgle 
adjustment  knob.  A.  1  wiU  read  it :  “The  single  adjustment 
knob  is  not  geared  to  the  totalizer.”  I 


I 

! 

t 
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Q.  Yon  conceded  that  one,  I  believe.  Well,  apparently  I 
was  a  little  confnsed  on  that. 

I'wonld  like  to  read  yon  the  testimony  of  Mr. 

825  Honseman  abont  the  Bendix  sextant  and  ask  yon  if 
yon  agree  with  this.  This  appears  on  page  482  of  the 

transcript  I  had  a  list  of  six  points  on  the  Bendix  sextant 
A  May  I  intermpt  jnst  a  minnte  so  I  may  get  a  copy  of 
that  and  follow  yon  along  yonr  reading? 

Q.  I  conld  let  yon  look  at  it  with  me.  A.  I  wonld  rather 
have  the  other  copy. 

The  Depnty  Clerk:  What  page  is  that? 

Mr.HaU:  Page482. 

TheConrt:  Page  482? 

Mr.  Hall :  Yes. 

By  Mr.  Hall: 

Q.  “Qnestion  No.  6,  ‘the  average  device  is  connected  by 
gears  to  the  control  knob.’  Answer:  No,  that  is  not  tme. 

“Qnestion:  Well,  don’t  yon  show  gears  there  on  yonr 
drawing  jnst  nnder  the  control  dmm,  connecting  the  con¬ 
trol  dmm  over  to  the  averaging  device?  Answer:  Oh,  I 
am  sorry.  I  misxmderstood  that  That  is  correct  By  the 
averaging  device  yon  mean  the  entire  averaging  system. 

“Yes,  that  is  correct  I  am  sorry.  That  is  correct” 

Yon  agree  with  that  testimony?  A.  Well,  I  think  that 
they  were — ^it  depends  npon  what  yon  consider  to  be 

826  the  averaging  gear. 

Q.  I  didn’t  say  “the  averaging  gear”.  A.  Aver¬ 
aging  device.  The  averaging  device  is  a  device  which  takes 
a  discrete  nnmber  of  observations  or  factors  and  averages 
thenL  So  that  with  the  averaging  device  as  I  constme  the 
scope  of  the  claims  where  it  talks  abont  an  averager,  the 
averager  device  does  not  inclnde  the  elements  except  those 
which  pick  np  an  increment  and  average  it  Yon  can’t 
average  nntil  yon  have  something  to  average.  Yon  take 
those  discrete  valnes  and  average  them. 
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So  therefore  I  limit  the  averaging  device  to  those  paiHs 
that  I  indicated.  j 

Q.  Yon  discnssed  this  original  patent  No.  2145347  in  some 
detaO.  That^s  Plaintiffs^  Exhibit  2.  And  more  particularly 
yon  discuss  Claim  1  of  it.  I  didn’t  hear  your  answer  as  to 
whether  that  Claim  1  reads  on  the  Bendix  sextant.  So  will 
yon  teU  ns  that?  A.  Yon  refer  to  Claim  1  of  the  Gray  pat¬ 
ent?  I 

Q.  No,  Claim  1  of  the  Everitt  patent,  2145347,  Deferd- 
ant’s  Exhibit  2. 

Mr.  Hudson:  Plaintiffs’  Exhibit  2. 

Mr.  Hall:  Plaintiffs ’Exhibit  2.  | 

By  Mr.  Hall:  | 

Q.  Do  yon  want  me  to  hand  yon  the  claim?  A.  That  is 
the  claim. 

827  Q.  That  is  the  claim  yon  discnsed.  I  believe  it  is 
the  last  thing  yon  discnssed  on  your  direct  examiija- 
tion.  A.  Oh,  yes,  I  have  it  here. 

Q.  Now  tell  ns  if  that  Claim  1  of  patent  2145347  reads  pn 
the  Bendix  sextant?  A.  No. 

Q.  Have  yon  che<^ed  the  original  patent  to  see  if  aay 
of  the  claims  of  the  original  patent  2145347  reads  on  the 
Bendix  sextant  in  your  opinion?  A.  I  have  not  examined 
into  it  at  all  because  I  was  informed  as  to  what  the  claims 
were  in  this  issue. 

Q.  Getting  back  to  this  list  of  14  distinctions  between 
Everitt  and  Bendix,  did  I  xmderstand  yon  to  imply  that 
each  one  of  these  distinctions  was  related  to  a  different 
claim  of  the  Everitt  patent?  A.  No.  I  merely  said  that  !in 
an  analysis  of  two  mechanisms,  I  went  into  this  analy^ 
with  the  same  degree  of  distinction  as  yon  would  in  drajw- 
ing  claims,  but  I  did  not  mean  that  these  related  to  ajiy 
particular  claim. 

Q.  Now  this  point  yon  bring  up  about  the  distinction 
between  claims  is  interesting.  By  that  do  yon  mean  that 
where  claims  differ  in  wording  that  yon  should  examijne 
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tihe  claims  witii  reference  to  that  didBferenee  in  wording,  and 
try  to  make  the  different  wording  come  ont  with  a  different 
scope  of  the  daimf  Is  that  what  yon  had  reference 
828  to?  'A.  That  is  true,  becanse  the  applicant  has  been 
given  an  opi)ortnnity  by  the  Patent  Office  to  define 
his  invention  in  detail,  and  he  is  x>ermitted  to  have  more 
thATi  one  ftlMTn,  so  that  he,  by  different  words,  will  have 
different  scopes  in  his  claims. 

Q.  Ill  other  words,  suppose  I  was  the  first  man  to  invent 
a  coat,  and  I  recited  in  my  patent  the  fact  that  the  coat 
went  around  the  individual,  and  then  1  specified  that  there 
was  fastening  means,  for  fastexung  one  edge  of  the  coat  to 
the  other  edge  at  the  front.  Claim  1  called  that  ^‘fastening 
means”. 

Then  Claim  2  called  that  '*a  button.” 

Now  if  you  were  analyzing  that  patent  to  advise  you  on 
the  question  of  infringement,  what  weight  would  you  give 
to  the  fact  that  the  first  claim  called  for  ^^fastening  means. ” 
and  the  second  claim  called  for  **a  button”?  A.  In  advising 
a  x>er8on  as  to  the  scope  of  the  claims,  you  would  be  guided 
by  whether  or  not  a  fastening  means,  which  would  cover 
any  kind  of  a  fastening  means,  whether  the  shows 
how  it  fitted  in  the  prior  art  could  be  construed  broad 
enou^  in  scope  to  cover  any  fastening  means. 

Now  the  first  one  who  invented  the  coat  and  said,  I  am 
going  to  have  the  fastening  means,  is  entitled  to  a  scojie 
of  daim  to  include  aU  fastening  means.  He  might  have  dis¬ 
closed  the  use  of  a  button.  Well,  another  man  coming 
along  could  have  a  zipx>er,  and  it  would  not  occur 
to  a  person  normally  skilled  in  the  clothing  art  that 
a  zipper  is  the  same  as  a  buttim.  Then  the  second  applicant 
would  be  entitled  to  a  dAiTw  saying  that  he  had  a  garment 
and  a  zipper. 

The  same  thing  would  apply  to  these  snap  fasteners. 

In  other  words,  the  first  man  who  invent^  the  coat,  hav¬ 
ing  constituent  parts  of  material  that  would  go  around  his 
body,  and  have  a  fastening  means,  the  combination  of  those 
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two,  he  would  be  oititled  to  the  chum  of  j^ustening  meapas, 
and  also  entitled  to  the  claim  of  buttons,  if  he  so  disclo^ 
the  nse  of  buttons.  j 

Q.  Well,  probably  you  didn’t  get  my  question  exactlyl  I 
didn’t  want  to  intermi^t  you.  But  die  fact  that  he  has  iwo 
ftlftims  in  the  same  patent,  one  of  which  broadly  recites 
“fastening  means”  and  the  other  more  narrowly  defines 
the  same  means  as  a  “butt<m,”  does  that  tend  to  show  tjhat 
the  broader  claim  directed  to  the  fastening  means  is  no^  to 
be  limited  to  a  button?  A.  That  is  correct.  j 

Q.  In  other  words,  the  fact  that  he  had  two  claims  in  !fais 
patent,  one  of  which  is  more  specific  than  the  other,  ^e 
fact  that  he  had  that  specific  daim  in  there  shows  that  the 
broad  claim  is  not  to  be  so  limited.  A.  I  would  state  it  just 
a  little  differently,  tibat  the  broad  claim  is  to  be 
830  given  a  broad  scope,  and  a  narrow  cbdTn  is  to  be 
given  a  narrow  scope. 

Q.  Yes,  I  agree  with  that. 

Now  let’s  look  at  the  Gray  patent.  Have  you  got  ithe 
Gray  patent?  A,  I  have. 

Q.  Isn’t  it  true  that  in  some  of  Gray’s  claims  he  calls  |for 
continuously  integrating,”  whereas  in  other  claims  I  he 
does  not  say  the  integrating  is  continuous?  A.  I —  | 

Q.  Let’s  look  at  three  different  clftimR  as  typical:  Cl^um 
4  recites  “continuous  integrating”.  A.  Well,  I  hav0n’t 
prepared  myself  on  Claim  4. 

Q.  But  you  as  an  expert  on  these  claims  where  it  is  im¬ 
portant  to  compare  the  two  claims  to  get  the  distinctic^s, 
you  mean  you  didn’t  prepare  cm  that?  A.  I  was  told  t|hat 
certain  claims  were  involved.  However,  I  can  follow  it 
through  if  you  would  just  give  me  time  enough  to  read  the 
claim. 

Q.  All  right  Let’s  read  Claim  4,  Claim  8  and  Claim  10 
which  are  typical,  which  are  three  different  claims.  A.  And 
what  is  the  particular  point  that  you  are  lo<Mng  for?  ! 

Q.  Claim  4  recites  “continuously  integrated”.  Ckuib  8 


<< 
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redtes  “antomaticafly  integrating*’.  Claim  10  re- 

831  cites  ‘‘continnonsly  and  antomatically  integrates.” 

Isn’t  that  right?  A.  Well,  I  don’t  think  that  there 
is  mnch  of  a  distinction,  a  significant  distinction,  between 
either  of  those  three  claims,  becanse  you  can’t  have  “in¬ 
tegrating”  without  being  “continuous”. 

Q.  Well,  don’t  you  admit  that  in  the  fluid  metering  art 
there  are  many  people  who  refer  to  “integrators”  which 
are  not  by  your  definition  “continuous”?  A,  Well,  that 
int^rating  art  is  all  right  for  that  art,  but  in  a  mechanism 
such  as  a  sextant,  and  to  a  mechanical  engineer,  and  to  the 
normal  use  of  the  word  “integrator”  you  must  have  a  con¬ 
tinuous  operation.  Once  it  is  started  it  should  be  automatic 
so  it  goes  to  the  end  of  the  integration,  so  that  the  patent 
itself  as  shown  by  it  means  integration.  And  not  only  that, 
but  the  applicant  in  his  file  wrapper  has  gone  to  great 
length  to  distinguish  between  what  he  calls  “integration” 
and  “averaging”. 

Q.  We  will  come  to  the  file  wrapper  later.  I  want  to  get 
bac&  to  these  three  claims  that  I  referred  you  to.  You 
admit  that  when  you  advise  a  client  you  always  compare 
the  claims,  and  if  one  claim  has  an  added  limitation  that 
another  claim  doesn’t  have,  you  refrain  from  reading  that 
limitation  into  the  other  ftlaim. 

Now  I  would  like  you  to  look  at  Claim  10.  Doesn’t 

832  it  refer  to  the  integrating  means  as  something  “that 
continuously  and  automatically  integrates”?  A.  My 

answer  to  that  is  that  you  can’t  have  an  integrator  without 
it  being  continuous,  and  without  it  working  automatically 
to  integrate.  So  that  the  distinction  between  these  sever^ 
claims  would  not  be  considered  in  coming  to  a  conclusion 
as  to  what  the  scope  of  the  claims  would  be. 

Q.  So  you  want  to  ignore  the  distinction  between  the 
different  claims  of  Gray?  A.  I  would  ignore  where  the 
distinctions  are  not  consistent  with  the  inteipretations 
given  in  the  art  to  which  the  patent  refers. 

Q.  Doesn’t  the  patent  refer  to  the  fluid  metering  art? 
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A.  No.  There  is  no  disclosure  as  how  it  would  be  applied 
to  the  fluid  metering  art. 

Q.  Doesn’t  the  inventor  say  at  the  top  of  page  2  o^  his 
disclosure  “I  am  also  aware  of  certain  prior  patents  jdis- 
closing  integrating  devices  applied  to  conduits  for  deter¬ 
mining  the  amount  of  liquid  flow  therethrough  over  aj  pe¬ 
riod  of  time.”  I 

Doesn’t  he  say  that?  A.  But  he  makes  that  as  a  reference 
merely  to  indicate  that  his  integrating  device  woul4  be 
found  in  other  places.  But  in  this  disclosure  the  integrating 
has  a  very  specific  meaning,  and  it  was  so  stated 
833  by  the  applicant.  j 

Q.  Now,  Mr.  Lavender,  I  pointed  out  that  Claim  4 
and  certain  others  refer  to  “continuously  integrating,” 
whereas  Claim  8  refers  to  “automatically  integrates.” 

Isn’t  it  true  that  when  you  read  all  those  staten^ents 
from  the  file  wrapper  about  “continuous  integration”  that 
the  attorney  was  talking  about  Claim  4  which  recites  “con¬ 
tinuous  integration”?  A.  My  recollection  is  that  I  refejred 
only  to  the  claims  that  were  involved  in  Ito  issue.  If  |  you 
will  give  me  a  moment  I  would  like  to  check  it. 

Q.  Maybe  we  could  simplify  this  a  little.  This  statement 
you  read  about  “continuous  integration”  starts  on  pa^  21 
of  the  file  wrapper,  doesn’t  it?  A.  I  began  reading  on  page 
20.  1 

Q.  AUri^t  It  starts  on  page  20.  j 

Now  at  the  time —  | 

The  Court:  Exhibit  20?  j 

The  Witness :  Exhibit  20.  I 

! 

By  Mr.  Hall:  ! 

Q.  All  right  You  started  reading  on  page  20  of  Exhibit 
20.  Now  at  the  time  that  the  attorney  wrote  the  material 
on  page  20  which  you  read.  Claim  8  which  is  now  being 
sued  on  wasn’t  even  in  the  case  at  that  time,  was  it?  A. 
That  is  correct  ! 
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834  Q.  So  he  couldn’t  have  been  talking  abont  thatt 
A.  He  was  talking  abont  the  mechanical  arrange¬ 
ments  however  that  were  raised  in  this  other  claim. 

The  Conrt:  Now  just  a  moment  Connsel  has  referred 
to  Claim  20  on  page  20. 

Mr.  Hall:  No,  page  20  of  Exhibit  20. 

The  Conrt:  And  what  particnlar  claim,  what  portion  of 
the  i)age  are  yon  referring  to  now? 

Mr.  Hall:  At  the  bottom  of  the  pjige  he  says  “the  new 
daims  12  to  15”. 

The  Conrt:  That  is  snflficient  The  Conrt  has  the  refer¬ 
ence. 

By  Mr.  Hall: 

Q.  Claim  12  which  he  was  referring  to  is  Claim  4  of  the 
Intent,  isn’t  it,  Mr.  Lavender?  A  I  will  check.  Claim  12 
in  the  application  issned  as  Claim  4  in  the  patent. 

Q.  Now  at  the  bottom  of  page  20  he  says  “the  new  Claims 
12  to  15  have  been  carefnlly  drawn  with  the  Examiner’s 
comments  in  mind,”  didn’t  he?  A.  That  is  correct. 

Q.  So  he  was  referring  to  Claims  12  to  15  of  the  applica¬ 
tion?  A  That  is  correct 

Q.  And  those  are  Claims  4  to  7  indnsive,  of  the 

835  patent,  aren’t  they?  A  That  is  correct 

Q.  And  we  aren’t  sning  on  them,  are  we?  A  They 
are  not  in  issue,  as  I  understand  it 

Q.  So  you  read  the  argument  about  the  claims  that  are 
not  in  issue?  A  I  read  that  analysis  of  the  device  as  dis¬ 
closed  in  those  claims,  and  the  scientific  and  mechanical 
engineering  principles  that  are  set  forth  on  page  21  apply 
equally  well  to  all  of  the  other  claims. 

Q.  Even  the  claims  that  weren’t  even  in  the  case  at  the 
time  the  man  wrote  that,  I  quess?  A  If  a  statement  of  a 
scientific  or  engineering  principle  is  correct  in  one  case,  it 
is  correct  in  another.  If  it  is  correct,  it  can  be  applied  to 
any  set  of  facts. 

Q.  I  would  like  to  now  read  from  Paragraph  25  of  the 
defendant’s  amended  answer  as  filed  in  this  suit. 
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Of  course  is  not  in  evidence,  bnt  being  the  amex)|ded 
answer,  it  may  be  referred  to.  I  am  not  reading  this  jmto 
the  evidence,  1  am  jost  reading  from  it.  | 

Paragraph  25:  “Lieutenant  Commander  Clyde  Sn^th, 
TJ.  S.  N.  referred  to  in  the  first  paragraph  of  the  letter 
from  the  British  Air  Commission  of  November  10,  1^41, 
ddfivered  a  specimen  of  the  British  Mali:  IX-A  sextant 
embodying  the  Eoyal  Aircraft  Establishment  avera^g 
device  (Twiney-Thomas  British  patent  590164)  to 

836  defendimt.’^  j 

Do  you  agree  that  the  Twiney-Thomas  British 
patent  discloses  the  automatic  averaging  device  of  the  h^ark 
IX-A  sextantT  A.  I  haven’t  made  any  comparison  of  ^t 
Twiney  device  with  the  Mark  IX-A  sextant.  ] 

Q.  ^ce  this  statement  is  made  in  the  defend^t’s 
amended  answer,  you  won’t  question  the  statement,  jwill 
you?  A.  No,  I  don’t  question  it  because  it’s  been  read,  but 
as  far  as  the  truth  of  the  statement  is  concerned,  why,  I 
don’t  know. 

Q.  All  right.  Since  the  defendant  has  pleaded  that  in 
their  amended  answer,  I  guess  they  are  stu^  with  it  I 
Would  you  read  the  paragraph  starting  at  line  9  of  biat 
Twiney-Thomas  application? 

The  Court:  Are  you  putting  that  in  evidence? 

Mr.  Hall:  Yes,  I  will  put  it  in  evidence. 

The  Court:  Perhaps  you  had  better  identify  it. 

The  Deputy  Clerk:  That  will  be  Plaintiffs’  ExhibitjNo. 
42.  I 

Mr.  Hall:  The  Twiney-Thomas  British  patent.  j 

(Thereupon  the  document  identified  as  the  British  p^nt 
Twmey-Thomas  No.  590164  was  marked  by  the  Deputy 
Clerk  as  Plaintiffs’  Exhibit  42  for  identification.) 

837  ByMr.HaU: 

Q.  Would  you  read  the  paragraph  starting  at  jline 
9,  page  1?  Al.  “The  present  invention  relates  to  an  i^to- 
matic  integrating  mechanism  designed  particularly  fo][  in- 
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corporation  in  babble  sextants,  but  applicable  also  to  other 
instrnments  in  which  the  valne  of  an  observation  is  with 
time,  and  the  means  valne  of  a  time  integral  is  reqnired.” 

Q.  So  Twiney  and  Thomas  say  that  they  have  an  anto- 
matic-integi*atmg  device,  don^t  they?  A.  That’s  what  they 
say. 

Q.  And  the  defendant  in  its  amended  answer  says  that 
is  the  same  as  the  Mark  IX- A,  don’t  they?  A  I  don’t  know 
what  is  in  the  answer.  I  have  read  nothing. 

Q.  Wonld  yon  read  the  amended  answer  and  then  tell  ns? 
A  "Will  yon  point  ont  in  particnlar,  so  it  won’t  be  necessary 
for  me  to  start  at  the  beginning? 

Q.  Paragraph  25. 

Mr.  Hndson :  If  the  Conrt  please,  these  pleadings  speak 
for  themselves,  I  don’t  see  any  reason  to  ask  the  witness 
to  constme  what  the  pleading  means  in  this  case.  It  is  not 
a  qnestion  of  fact  or  testimony  or  anything  else. 

Mr.  Hall :  I  will  withdraw  it 

The  Conrt:  I  don’t  see  any  objection  to  the  wit- 
838  ness  reading  the  contents  of  the  defendant’s  amended 
answer  referred  to.  If  he  is  going  to  be  qnestioned 
on  the  basis  of  some  statement  contained  there,  I  don’t 
believe  that  the  objection  is  valid.  Ton  may  examine  the 
pleadings. 

By  Mr.  Hall: 

Q.  Does  the  amended  answer  as  yon  nnderstand  it  state 
that  the  Mark  IX-A  sextant  has  this  Twiney-Thomas  aver¬ 
ager  on  it?  A  I  shall  read  the  paragraph. 

Paragraph  25:  “Lientenant  Commander  Clyde  Smith, 
XT.  S.  A.  referred  to  in  the  first  paragraph  of  the  letter 
from  the  British  Air  Commission  of  November  10,  1941, 
delivered  a  specimen  of  the  British  Mark  IX-A  bnbble  sex¬ 
tant  embodying  the  Eoyal  Aircraft  Establishment  anto- 
matic  averaging  device  (Twiney-Thomas  British  patent 
No.  590164)  to  defendant  on  Angust  20,  1941.” 

Q.  That’s  enongh. 
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And  this  Twiney-Thomas  British  patent  which  wi^  re¬ 
ferred  to  in  that  amended  answer  states  that  it  is  an  knto- 
matic  integrating  device,  doesn’t  itt  A.  Let  me  sei  the 
paragraph  again,  please.  i 

Q.  Starting  at  line  9  on  page  L  A.  No,  I  mean  whai  was 
in  Paragraph  25.  I  think  it  said  “averaging”  there. 

Yes,  it  said  “averaging  device,”  line  5.  It  j  does 

839  not  say  that  it  is  an  integrating  device.  | 

Q.  Yon  mean  the  amended  answer  doesn’t  say  it^  A. 
That  is  correct. 

Q.  But  the  Twiney-Thomas  patent  which  the  ameinded 
answer  cites  does  say  that  it  is  an  antomatic  integrating 
device,  doesn’t  it?  A.  That  is  correct  That  may  the 
general  wording  of  an  engineer  in  England.  We  h^ve  a 
great  many  different  ways  of  referring  to  something.  I  am 
going  by  what  I  consider  to  be  the  current  and  reasonable 
interpretation  of  the  word  “integrating,”  and  as  giv^n  in 
the  dictionary  definitions. 

Q.  All  right  Now  I  want  yon  to  compare  these  words 
of  the  Gray  patent  in  Claim  8  on  “antomatic  integrat^g” 
and  “automatically  integrating.”  Claim  8  says  that  the 
Gray  device  automatically  integrates,  doesn’t  it?  A.  Yes, 
it  says  that  the  means  are  for  automatically  integrating. 

Q.  And  the  Twiney-Thomas  patent  referred  to  in  defend¬ 
ant ’s  amended  answer  says  that  it  is  an  automatic  integrat¬ 
ing  device,  doesn’t  it?  A.  That’s  true.  F 

Q.  It  has  also  been  said  that  the  principle  of  the  Itfark 
IX-A  sextant  which  was  referred  to  in  that  amended  an¬ 
swer,  and  the  Bendix  sextant,  are  substantially  the  same, 
is  that  right?  A.  Would  you  read  the  question? 

840  The  Reporter  (Reading) : 

“Question :  It  has  also  been  said  that  the  priijciple 
of  the  Mark  IX-A  sextant  which  was  referred  to  in  that 
amended  answer,  and  the  Bendix  sextant,  are  substantially 
the  same,  is  that  right?  ” 

The  Witness :  It  could  be  inferred  from  that  paragraph 
that  they  were  the  same. 
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ByMr.HaU: 

Q.  Yon  mean  from  the  paragraph  in  the  amended  an¬ 
swer?  A.  In  the  amended  answer.  I  know  however  that 
Gray  had  been  given  an  opportunity  of  defining  exactly 
what  he  meant  by  “integrating”  and  very  carefully  distin¬ 
guished  between  “integrating”  and  “averaging”. 

Q.  Now  Captain  Lavender,  well,  wait  just  a  minute — 

Mr.  Hall:  I  will  offer  in  evidence  Plaintiffs^  Exhibit  42. 

The  Court:  Plaintiffs’  Exhibit  42  will  be  received  in  ev¬ 
idence. 

(Thereupon  the  document  heretofore  marked  Plaintiffs’ 
Erbihit  No.  42  for  identification  was  received  in  evidence.) 

By  Mr.  Hall: 

Q.  Now  some  months  ago  opposing  counsel  sent  me  a 
copy  of  German  patent  No.  586614,  and  asked  me  if  I 
wouldn’t  agree  to  a  translation  of  it.  Have  you  ever  seen 
that  patent?  A.  I  have  a  copy  of  it  and  a  translation. 
841  Q.  Now  isn’t  it  a  device  where  two  parallel  discs 
in  any  one  of  these  discs  rotates  continuously,  and 
the  other  of  the  two  discs  is  stepped  forward  according  to 
a  control  fiictor,  and  this  control  factor  varies  according 
to  the  flow  of  steam  through  pipe?  A.  That  is  correct  as 
stated  in  the  patent,  but  the  flow  of  steam  is  not  shown. 

Q.  You  mean  the  specific  pipe?  A.  That  is  correct. 

Q.  But  it  is  a  steam  measuring  device?  A.  It  says  it  may 
be  applied  to  the  measuring  of  steam. 

Q.  That’s  correct. 

Now  doesn’t  it  say  in  this  translation  which  has  been 
made  of  that  patent  that  that  device  is  an  integrator?  A. 
If  my  memory  serves  me  correctly  there  is  the  use  of  the 
word  “inte^jrator”  here  but  it  says  “totalizer  of  any  two”. 
“Totalizer”  is  used  in  the  second  paragraph. 

Oh,  I  am  sorry. 

Q.  You  are  not  reading  from  the  translation?  A.  No,  I 
was  reading  from  my  analysis. 
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Q.  Let's  read  from  the  translation.  A.  “The  inven^on 
covers  an  integrator  in  which  a  meter  is  operated  1]^  a 
revolving  jack  with  constant  stroke  but  variable  lift." 

842  Q.  Yes.  And  then  in  the  next  sentence  it  says  |“in 
accordance  with  the  invention,  for  the  integration 

of  the  two  flowing  masses,  the  edges  of  the  steering  oisc, 
affected  by  the  meshing  of  the  meter,  are  adjustable  in 
the  opposite  direction  in  accordance  with  the  two  Var¬ 
iables". 

Is  that  correct?  A.  Yes. 

Q.  And  turning  over  to  the  claims  of  that  patent  it  sajrs : 
“Patent  Claims  No.  1:  Mechanical  integrator  for  flow¬ 
ing  masses,  in  which  a  meter  is  operated  by  means  of  ^  re¬ 
volving  jack  with  constant  stroke  but  changing  lift  andj  the 
lift  is  determined  by  the  setting  of  the  steering  flisc, 
characterized  by  the  fact  that  for  the  purpose  of  integra^on 
of  two  masses  the  edges  of  the  steering  disc  affecting  j  the 
meshing  of  the  meter  are  adjustable  in  the  opposite  dijrec- 
tions  in  accordance  with  the  two  variables."  A.  That  is 

I 

correct.  ! 

Q.  So  this  was  a  device  which  was  intermittently  stepjped 
forward  and  was  termed  an  integrator  by  the  Germains, 
isn't  that  right?  A.  It  is  true.  But  it  might  be  observed 
that  “integration"  is  a  word  that  is  applied  generally  to 
a  mechanism  that  will  give  a  total  amount,  eitheir  in 

843  area  or  volume,  so  that  it  is  quite  natural  for  a  per¬ 
son  in  making  a  translation,  or  in  speaking  of  a  flow 

as  integrating  in  volume. 

Now  an  averager,  and  particularly  as  applied  to  the 
Bendix  sextant,  the  averager  in  the  Bendix  sextant  is  for 
the  purpose  of  getting  a  mean  value  of  the  altitudes.  It 
is  not  concerned  with  poundage  of  flow  or  quantity  of  flow 
of  steam  through  a  steam  pipe,  or  any  other  variable  like 
a  flow  in  a  gas  system  in  a  house,  where  the  ultimate  answer 
that  they  wish  to  have  is  a  plain  addition  of  a  ceriain 
amount.  So  that  there  is  this  general  distinction  in  jthe 
background  amongst  engineers  that  if  you  are  integrating 
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an  area  like  analyzing  what  is  taking  place  in  the  cylinder 
of  a  motor,  yon  are  integrating  over  an  area  to  get  an 
average  valne,  whereas  in  the  sextant  the  word  ** averager’’ 
is  very  apt  to  be  applied  in  that  it  is  seeking  an  average  of 
a  certain  nnmber  of  observed  altitudes. 

Q.  Have  yon  finished?  A.  Yes. 

Q.  Just  to  confirm  that  there  weren’t  any  translation 
dif^ulties  in  connection  with  this  German  patent,  isn’t  it 
true  that  in  the  original  German  they  use  the  word  “in¬ 
tegrator”  through  the  patent?  A.  Yes,  but  there  again  you 
have  different  mechanisms  called  by  different  names  in 
different  countries.  I  am  goiag  by  what  an  engineer 

844  in  this  country  would  distinguish  between  an  in- 
tegi'ator  and  an  averager. 

Q.  Did  you  ever  hear  of  the  American  Society  for  Me¬ 
chanical  hhigineers?  A.  Yes. 

Q.  That’s  just  about  the  highest  mechanical  engineering 
group,  isn’t  it?  A.  It  is  very  high,  but  they  in  that  article 
that  was  cited  were  talking  about  a  flow  for  the  measuring 
of  volumes. 

Q.  Flow  through  pipes?  A.  Flow  through  pipes.  They 
were  not  trying  to  fiind  the  average  flow  through  the  pipe. 
They  were  concerned  with  meters  which  was  to  give  in  the 
end  a  volume  of  flow. 

Q.  And  they  called  them  integrating  devices  for  liquid 
meters,  didn’t  they?  A.  That  is  correct.  There  might  be 
some  reason  for  it. 

Q.  And  doesn’t  Mr.  Gray  say  that  in  his  patent,  “I  am 
also  aware  of  certain  prior  patents  disclosing  integrating 
devices  applied  to  conduits  for  determining  the  amount  of 
liquid  flow  therethrough  over  periods  of  time”?  A.  Yes, 
and  that  is  exactly  what  he  was  doing.  He  was  integrating. 
But  I  say  that  the  Bendix  device  does  not  integrate,  it 
averages. 

Q.  This  society  with  this  very  high  reputation  in 

845  mechanical  engineering  calls  the  same  type  of  inter¬ 
mittent  device  an  integrator,  doesn’t  it?  A.  They 
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call  the  devices  for  the  determination  of  the  volnnie  flow 
an  integrator. 

The  Conrt:  Now  jnst  a  moment.  How  mnch  longer  is 
the  examination  to  continue  T  The  Conrt  will  ask  counsel 
for  the  defendant  if  it  intends  to  examine  the  witnes^  after 
the  cross  examination? 

Mr.  Hudson:  Thus  far  I  have  no  further  questio^,  un¬ 
less  something  else  comes  up. 

Mr.  Hall:  Suppose  I  ask  him  about  two  or  thre4  more 
short  questions,  and  1  will  release  him  then. 

The  Court :  The  Court  is  endeavoring  to  cooperate  with 
the  witness  in  order  to  allow  him  to  meet  any  commi^ents 
he  may  have,  if  he  is  about  completed.  It  is  past  tl^  time 
for  adjourment,  but  if  you  are  about  completed,  we  will 
complete.  i 

Mr.  Hall:  I  can  assure  you  that  I  can  complete  it! inside 
of  five  minutes.  I 

The  Court:  Very  well  Proceed.  | 

ByMr.HaU:  | 

Q.  This  LePetit  x>&tent  that  draws  that  graph  orj  has  a 
stylus  and  a  motor  and  draws  the  graph — could  yofi  turn 
to  that?  I  don^  have  the  number  of  it  I  beheye  it  is 
846  No.  8.  A.  There  are  three  of  them.  i 

Q.  Take  the  latest  one  of  the  three.  It  will|  be  all 
right  I 

Mr.  Pollock:  810260.  | 

The  Court:  'Will  you  refer  to  it  by  the  exhibit  nijmber? 

Mr.  Pollock:  Defendant's  Exhibit  29. 

ByMr.HaU: 

Q.  I  don’t  think  you  wUl  need  to  look  at  the  patent  to 
answer  my  question.  I 

After  you  had  made  the  observation  for  the  neclessary 
period  of  time,  then  what  do  you  do  to  the  graph  ini  order 
to  determine  the  altitude?  A  You  draw  a  line  throu|gh  the 
graph.  I 
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Q.  CoxQd  I  interrupt?  First,  you  have  to  take  the  graph 
off  of  the  drum?  A.  That  is  correct. 

Q.  And  lay  it  down  on  a  table?  A.  That  is  correct. 

Q.  Then  you  proceed  as  you  are  outlining,  don^t  you? 
A.  It  would  be  more  accurate  to  take  it  off,  but  I  see  no 
reason  why  a  line  can^t  be  drawn  by  freehand,  as  after  all 
it  is  the  average  of  the  fluctuation  of  the  line.  But  never¬ 
theless,  a  line  is  drawn,  and  the  average  height  then  can  be 
taken  as  anywhere  along  that  line  with  a  perpendicular  drop 
down  to  the  time  line,  and  thereby  get  the  time. 

847  Q.  And  that  is  a  physical  measurement.  I  guess 
you  I  would  use  a  ruler  for  it,  is  that  it?  A.  Yes. 

There  would  be  a  scale  so  that  you  could  measure  what 
the  altitude  was  at  any  one  point 
Q.  And  you  would  do  that  manually?  A.  That  is  correct 
Q.  So  then  this  is  not  an  automatic  averager?  A.  Well, 
it  could  be  made  automatic.  Instead  of  having  the  lines — 
it  would  require  observation,  but  there  could  be  ruled  lines 
vertical  and  horizontal,  and  just  picking  any  one  point  and 
determining  the  height  and  the  time  instant,  the  result 
would  be  given. 

Q.  Tell  me  something:  How  long  does  it  take  to  take 
that  graph  off  and  draw  the  line  and  do  all  this  measuring 
and  then  figure  out  the  position?  A.  That  depends  upon 
the  skill  of  the  navigator. 

Q.  Assuming  that  you  had  a  real  good  navigator.  As¬ 
suming  that  after  you  had  gotten  out  of  the  Naval  Academy 
you  had  become  a  navigator,  an  above  average  one,  and 
you  had  been  operating  this  thing,  how  long  do  you  think 
it  would  take  you  to  take  the  graph  off  and  all  these  meas¬ 
urements  and  get  the  answer?  A.  In  the  first  place  I  would 
just  put  ruled  lines  on  there  so  1  wouldn’t  have  to  take 
the  graph  off,  and  then  I  would  say  that  with  ruled 

848  lines  in  both  directions,  I  should  say  it  would  take 
a  matter  of  four  or  five  seconds.  You  draw  the  line 

across,  and  you  let  your  eye  glance  over  to  the  left  and  see 
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what  your  altitude  is,  and  you  let  your  eye  glance  down  and 
you  get  what  the  time  is.  Nothing  complicated  about  ii 


852  Thereupon,  the  deposition  of  James  Mould 

read  to  the  Court.  The  questions  were  read  by  ]|ir. 
Elliott  L  Pollock  and  the  answers  were  read  by  Mr.  Jarpes 
Blair.  I 

I 

JAMES  MOULD  of  1,  Lake  View,  Canons  Paii,  E^- 
ware,  Middlesex,  England,  Barrister  at  law,  aged  62  years, 
being  duly  sworn  and  examined  on  the  part  of  the  Plainti^s, 
doth  depose  and  says  as  follows :  | 


Q.  “1.  State  your  name,  age  and  address.  A.  My  naine 
is  James  Mould,  my  age  is  62,  my  private  address  is  1,  Ls^ke 
View,  Canons  Park,  Edgware,  Middlesex,  and  my  prof^ 
sional  address  is  New  Court,  Temple. 

853  Q2.  State  the  extent  of  your  education.  A.  I  wss 

educated  at  Bedford  Modem  School  and  at  the  U|d- 
versity  of  London  where  I  read  Engineering  and  Geneiial 
Science.  I  took  the  degrees  of  Bachelor  of  Science  in  Enj^- 
neering  and  Doctor  of  Philosophy  for  researchers  jin 
physics.  I  did  that  on  a  thesis  entitled  ‘Energy  Losses  jin 
Dielectrics  \  Whilst  I  was  at  the  University  I  took  seve^ 
prizes.  I  was  the  Andrews  Scholar.  I  was  the  AP.  He^d 
Medallist  for  inorganic  chemistry.  I  studied  under  Profes¬ 
sor  Sir  John  Ambrose  Fleming  and  Professor  Sir  William 
Bragg.  I  am  an  Associate  Member  of  the  Institution  jof 
Electrical  Engineers,  and  in  1913, 1  think  it  was,  I  was  ijhe 
Hughes  Scholar  of  the  Institution  of  Electrical  Engineer. 
Before  going  to  the  University,  I  served  a  practical  flp- 
prenticeship  in  engineering  in  three  parts :  First,  with  ijhe 
Sturtivant  Engineering  Co.  Ltd.,  secondly,  with  Charles 
Walmsley  &  Co.  Ltd.,  and  thirdly,  with  the  Igranic  Electric 
Co.  Ltd.  I  was  commissioned  in  the  British  Army  in  t^e 
Boyal  Artillery  in  September  1914,  where  I  did  special  dqty 


in  cozmectioii  with  the  production  of  the  new  12  howitzer 

which  was  then  being  built  by  Vickers  and  taking  it 

854  over  for  the  War  Office  and  making  the  range  tables 
for  it.  I  took  the  new  gun  to  France  in  the  middle  of 

1915  and  served  with  it  in  the  field  with  22  Siege  Battery. 
I  vms  brought  home  in  1917  to  serve  as  an  instructor  in 
gunnery  at  No.  2  Eoyal  Garrison  Artillery  Officer  Cadet 
School,  and  I  returned  to  France  at  my  own  request  to 
develop  and  to  use  the  sound  ranging  which  was  then  being 
developed.  I  resigned  my  commission  after  the  war  and 
returned  to  the  University  to  do  research  under  Fleming 
for  my  doctorate.  I  was  awarded  a  research  scholarship 
by  the  Department  of  Scientific  Industrial  Besearch,  and  I 
entered  Gray^s  Inn  as  a  law  student  in  1921  whilst  I  was 
still  doing  research  and  lecturing  at  the  University.  I  was 
called  to  the  Bar  in  April  1923  and  since  then  I  have  prac¬ 
tised  law  as  a  barrier,  particularly  in  relation  to  patents, 
designs,  trade  marks  and  copyrights.  I  was  appointed  to 
serve  on  the  Departmental  Committee  to  advise  Parliament 
on  changes  in  the  patent  law,  which  was  known  as  the  Swan 
Commission.  I  was  appointed  to  that  Commission  in  April 
1944,  and  the  Commission  finally  reported  in  September 
1947.  It  was  as  a  result  of  that  report  that  the  present  Pat¬ 
ent  Act  of  1949  was  passed.  I  was  appointed  to  serve 

855  on  the  Tudor  Commission.  That  was  the  Commission 
to  inquire  into  the  failure  of  the  project  to  build  and 

operate  Tudor  aircraft.  I  was  appointed  about  October 
1944,  I  think.  I  have  not  got  the  date  of  the  report  but  it 
was  about  nine  months  later  that  we  reported  to  Parlia¬ 
ment.  I  took  silk — ^that  is  to  say,  I  was  appointed  a  Queen’s 
Counsel — ^in  April  1948. 

Q3.  State  the  extent  of  your  legal  experience.  A  As  I 
say,  I  have  been  practising  law  as  a  barrister  since  1923, 
particularly  in  patent,  trade  mark,  design  and  copyright 
cases.  I  have  frequently  been  called  upon  to  advise  on  mat¬ 
ters  of  international  law,  particularly  with  regard  to  pat¬ 
ents.  I  have  had  to  advise  on  the  effect  of  the  Defense 
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legislation  whidi  was  passed  during  the  war  in  cases  an(^  I 
have  appeared  in  several  cases  involving  questions  arisijig 
out  of  that  Defense  legislation,  and,  if  I  may  say  so,  gen¬ 
erally  against  the  Crown.  I  have  been,  of  course,  consulted 
in  the  present  case  and  had  occasion  to  study  the  matters 
arising  in  the  present  case. 

Q4.  In  your  practice  before  the  bar,  do  you  specialize  iin 
any  particular  type  of  cases,  and  if  so  specify  the  type  jof 
cases  in  which  you  specialize.  A.  I  thiTilr  I  have  in<p- 

856  cated  that  I  specialize  in  patent,  design,  trade  maprk 
and  copyright  cases  and  generally  what  are  kno-^ 

as  industrial  property  cases.  ! 

Q5.  Have  you  made  any  special  study  which  qualifies  you 
to  give  an  opinion  on  the  British  laws  involved  in  the  c^e 
at  bar  and  if  so  state  briefly  the  extent  of  your  research  apd 
study.  A.  There  again,  I  think  I  have  answered  it.  I  have 
had  to  advise  in  many  cases  and,  of  course,  I  have  made  a 
special  study  of  the  relevant  provisions  of  the  present  caSe. 

Q6.  Briefly  summarize  the  powers  that  the  U.  EL  Goveitn- 
ment  had  prior  to  September  1, 1939  to  use  inventions  c4v- 
ered  by  a  British  patent  where  the  patent  was  owned  by|  a 
British  subject  A.  The  provision  existing  at  the  date  men¬ 
tioned  was  contained  in  Section  29  of  the  Patents  and  Ife- 
signs  Act,  1907.  Perhaps  I  should  read  the  relevant  part 
the  provision,  which  is  fairly  short.  Section  29,  sub-sectibn 
(1),  reads  as  follows :  ‘A  patent  shall  have  to  all  intents  the 
like  effect  as  against  His  Majesty  the  Bang  as  it  has  agaihst 
a  subject:  Provided  that  any  Government  department  mi|y, 
by  themselves  or  by  such  of  their  agents,  contractop, 

857  or  others  as  may  be  authorized  in  writing  by  th^m 
at  any  time  after  the  application,  make,  use  pr 

exercise  the  invention  for  the  services  of  the  Crown  bn 
such  terms  as  may,  either  before  or  after  the  use  thereof, 
be  agreed  on,  with  the  approval  of  the  Treasury,  between 
the  department  and  the  patentee,  or,  in  default  of  agr^ 
ment,  as  may  be  settled  in  the  manner  hereinafter  provided. 
And  the  terms  of  any  agreement  or  license  concluded  ife- 
tween  the  inventor  or  patentee  and  any  person  other  thiin 
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a  Gh)veminent  department,  shall  be  inoperative  so  far  as 
concerns  the  making,  use  or  exercise  of  the  invention  for 
the  service  of  the  Crown :  Provided  further  that,  where  an 
invention  which  is  the  subject  of  any  patent  has,  before  the 
date  of  the  patent,  been  duly  recorded  in  a  document  by,  or 
tried  by  or  on  behalf  of,  any  Government  department  (such 
invention  not  having  been  communicated  directly  or  in¬ 
directly  by  the  applicant  for  the  patent  or  the  patentee), 
any  Government  department,  or  such  of  their  agents,  con¬ 
tractors,  or  others  as  may  be  authorised  in  writing  by  them, 
may  make,  use  and  exercise  the  invention  so  recorded  or 
tried  for  the  service  of  the  Crown,  free  of  any  royalty  or 
other  payment  to  the  patentee,  notwithstanding  the 

858  existence  of  the  patent.  Ji  in  the  opinion  of  the  depart¬ 
ment  the  disclosure  to  the  applicant  or  the  patentee, 

as  the  case  may  be,  of  the  document  recording  the  inven¬ 
tion,  or  the  evidence  of  the  trial  thereof,  if  required,  would 
be  detrimental  to  the  public  interest,  it  may  be  made  con¬ 
fidentially  to  counsel  on  behalf  of  the  applicant  or  patentee, 
or  to  any  independent  expert  mutually  agreed  upon^  I 
need  not  read  the  subsequent  sub-sections  because  they  are 
defining  the  procedure  by  which  the  compensation  is  to  be 
settled  in  default  of  agreement  between  the  patentee  and 
the  Department. 

Q7.  Were  the  powers  mentioned  in  your  answer  to  ques¬ 
tion  6  based  on  a  statute  and  if  so,  cite  the  statute.  A.  I 
have  just  cited  the  Statute  on  which  they  were  based,  so  I 
need  not  repeat  it. 

Q8.  What  powers  did  the  TJ.  K.  Government  have  prior 
to  September  1,  1939,  to  use  or  authorize  the  use  of,  in  a 
country  other  than  Britain,  an  invention  patented  in  that 
other  country  by  a  British  subject?  A.  So  far  as  I  am 
aware,  they  had  none. 

Q9.  Whitt  powers  did  the  U.  K.  Government  have  prior 
to  September  1,  1939,  to  require  one  of  its  subjects 

859  to  disclose  to  the  government  unpatented  ^  know¬ 
how^  owned  by  the  subject?  A.  To  my  knowledge, 

they  had  none  whatsoever. 


423 


QIO.  What  powers  did  the  U.  Government  have  prior 
to  September  1,  1939  to  alter  contractnal  rights  of  its  sub¬ 
jects  in  relation  to  nnpatented  ‘  know-how  A.  Xi)  my 
knowledge,  they  had  none  whatsoever. 

Qll.  Could  the  U.  El  Government  have  had  any  powers 
outside  or  in  addition  to  those  conferred  by  statute  to|  deal 
or  interfere  with  the  property  or  contractual  rights  of  its 
subjects?  A.  No,  nobody  may  interfere  with  the  pro;t)erty 
or  the  rights  of  the  subject  unless  they  are  specifically 
authorized  so  to  do  by  Act  of  Parliament  or  by  the  equivjalent 
when  Parliament  delegates  its  powers  to  legislatioiji,  by 
Order  in  CounciL  I 

Q12.  K  your  answers  to  questions  6  to  11  indusiv^  dis¬ 
close  any  limitations  upon  the  U.  EL  Government's  pcjwers 
to  use  inventions,  say  whether  any  of  these  limitations  Iwere 
removed  on  the  outbreak  of  war,  and  if  so,  how?  A.  I  have 
quoted  Section  29  which  gave  the  limited  power  to  the  j  Gov¬ 
ernment  to  make  use  of  patented  inventions.  1 1  have 
860  already  said  that  the  British  Government  hafi  no 
power  to  require  the  subject  to  give  unpatente^  in¬ 
ventions,  such  as  ‘know-how’,  but  at  the  outbreak  of  vhar  it 
was  realized  that  further  powers  might  be  necessary  fqr  the 
prosecution  of  the  war  and  Parliament  passed  the  ijmer- 
gency  Powers  (Defense)  Act,  1939,  which  by  sub-setetion 
(1)  of  Section  1  enacted:  ‘Subject  to  the  provisions  oi!  this 
section.  His  Majesty  may  by  Order  in  Council  make  such 
Regulations  (in  this  Act  referred  to  as  “Defense  Regula¬ 
tions”)  as  appear  to  him  to  be  necessary  or  expedient  for 
securing  the  public  safety,  the  defense  of  the  realm,  the 
maintenance  of  public  order  and  the  efficient  prosecution  of 
any  war  in  which  His  Majesty  may  be  engaged,  an<k  for 
maintaining  supplies  and  services  essential  to  the  life  c  f  the 
community’. 

Sub-section  (2)  enacted:  ‘Without  prejudice  to  the  gen¬ 
erality  of  the  powers  conferred  by  the  preceding  subsec¬ 
tion,  Defense  Regulations  may,  so  far  as  appears  t4  His 
Majesty  in  Council  to  be  necessary  or  expedient  for  ajiy  of 
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the  purposes  mentioned  in  that  subsection:  (a)  make  pro¬ 
vision  for  the  apprehension,  trial  and  punishment  of  per¬ 
sons  offending  against  the  Begulations,  and  for  the 

861  detention  of  persons  whose  detention  appears  to  the 
Secretary  of  State  to  be  expedient  in  the  interests 

of  the  public  safety  or  the  defense  of  the  realm ;  (b)  author¬ 
ize:  (i)  the  taking  of  possession  or  control,  on  behalf  of 
EQs  Majesty,  of  any  property  or  undertaking;  (ii)  the  ac¬ 
quisition,  on  behalf  of  Btts  Majesty,  of  any  property  other 
than  land;  (c)  authorize  the  entering  and  search  of  any 
premises;  and  (d)  provide  for  amending  any  enactment, 
for  suspending  the  operation  of  any  enactment,  and  for 
apfdying  any  enactment  with  or  without  modification’. 

I  do  not  think  I  need  read  the  following  sub-sections  be¬ 
cause  they  are  more  detailed  matters,  but  the  effect  of  that 
section,  as  you  will  see,  was  reaUy  to  enable  legislation  to  be 
carried  by  Order  in  Council  instead  of  through  Parliament 
It  was  delegating  its  powers.  There  was  a  slight  modifica¬ 
tion  of  that  Act  by  the  Emergency  Powers  (Defense)  Act, 
1940,  which  by  sub-section  (1)  of  Section  1 — and  I  need  not 
read  the  whole  sub-section — specifically  stated  that  not¬ 
withstanding  anything  in  that  Act — ^that  is  the  1939  Act — 
‘The  powers  conferred  on  His  Majesty  shall  include  power 
by  Order  in  Council  to  make  such  Defense  Regulations  mak¬ 
ing  provision  for  requiring  persons  to  place  them- 

862  selves,  their  services,  and  their  property  at  the  dis¬ 
posal  of  His  Majesty,  as  appear  to  him  to  be  neces¬ 
sary  or  expedient.  ’ 

So  that  then  the  Privy  Council  were  empowered  to  make 
Defense  Regulations  under  those  Statutes  and  they  did  pro¬ 
ceed  to  make  such  Defense  Regulations  relating  to  ‘know¬ 
how’  and  unpatented  inventions  so  as  to  give  the  Crown 
powers  therein  defined  relating  to  non-patented  matter  as 
was  defined  in  those  Regulations.  Of  course,  the  Defense 
Regulations  necessarily  had  the  effect  as  if  they  had  been 
made  by  Statute. 
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Q13.  Without  going  into  the  details  of  construction,  st^te 
the  effect  of  paragraph  (5)  of  Regulation  6  of  the  Defe^ise 
Regulations  1939  S.  R.  &  0.  A.  Under  the  Emergency 
Powers  (Defense)  Act  an  Order  was  made  which  is  1^39 
No.  978,  and  that  Order  contained  a  Regulation  6,  but  the 
present  purposes  I  think  I  had  better  first  make  reference 
to  sub-regulation  (3)  of  that  Regulation  6,  whidb  read^  as 
follows :  ‘A  Secretary  of  State,  the  Admiralty  or  the  Board 
of  Trade,  if  it  appears  to  him  or  them  to  be  necessary  or 
expedient  in  the  interests  of  the  defense  of  the  realm  or  (the 
efficient  prosecution  of  war  so  to  do,  may  give  dif ec- 

863  tions  to  any  person  requiring  him  to  furnish  to  sjich 
authority  or  person  as  may  be  specified  in  the  diifec- 

tions  any  such  information  in  his  possession  relating  to  ^y 
invention,  design  or  process  as  may  be  specified  in  the  dissec¬ 
tions,  or  demanded  of  him  by  the  said  authority  or  persS>n\ 
That  Regulation  clearly  empowered  the  authority  to  j  re¬ 
quire  a  person  who  had  in  his  possession  information  relat¬ 
ing  to  an  invention,  patented  or  unpatented,  to  supply  it  to 
the  authority. 

Then  sub-regulation  (5)  of  that  Regulation  6  enacted: 
‘In  connection  with  the  making,  use  or  exercise  of  any  in¬ 
vention  or  design  on  behalf  of,  or  for  the  services  of,  the 
Crown  (whether  by  virtue  of  the  Patents  and  Designs  Act, 
1907,  or  otherwise),  the  Secretary  of  State  or  the  Admir^ty 
may  authorize  the  use  of  any  drawing,  model,  plan  or  o0ier 
document  or  information  in  such  manner  as  appears  to|  the 
Secretary  of  State  or  the  Admiralty  to  be  expedient  in  the 
interests  of  the  defence  of  the  realm  or  the  efficient  pros  jcu- 
tion  of  war,  notwithstanding  anything  to  the  contrary  json- 
tained  in  any  license  or  agreement;  and  any  license  cr 
agreement,  if  and  so  far  as  it  confers  on  any  person,  otner- 
wise  than  for  the  benefit  of  the  Crown,  a  right  to  receive 
any  payment  in  respect  of  the  use  of  any  docunjient 

864  or  information  in  pursuance  of  such  an  authoi[iza- 
tion,  shall  be  inoi)erative’.  So  that  Begulation|  en¬ 
abled  the  Crown,  acting  through  the  specified  authorises. 
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the  Secretary  of  State  or  the  Admiralty,  to  authorize  the 
use  of  the  unpatented  matters,  notwithstanding  that  there 
might  be  some  contractual  bar  that  prevented  the  person  to 
whom  they  were  communicated  doing  so  or  doing  so  with¬ 
out  the  payment  of  money. 

That  Regulation  came  into  force  on  the  1st  September, 
1939.  It  was  subsequently  amended  to  add  other  authbrities 
by  whom  the  Crown  could  act.  It  was  amended  in  1939  by 
Order  No.  1682,  which  came  into  force  on  the  23  November, 
1939.  It  was  Regulation  1,  sub-paragraph  (c) :  ‘In  para¬ 
graph  (5)’ — ^that  is  of  the  previous  Order — ‘for  the  words 
“or  the  Admiralty in  each  place  where  those  words  occur, 
there  shall  be  substituted  the  words  “the  Admiralty  or  the 
Minister  of  Supply’’ \  So  that  added  the  Minister  of 
Supply.  Then  in  1940,  No.  763,  there  was  added  the  Minister 
of  Supply  or  the  Minister  of  Aircraft  Production.  Then 
that  Order,  with  immaterial  modifications,  was  embodied 
in  Statutory  Rules  and  Orders  1941,  No.  1780,  which  came 
into  force  on  the  11th  November,  1941.  That  con- 
865  tained  the  equivalent  of  Regulations  6  (3)  and  6  (5) 
in  the  first  1939  Order.  Those  Regulations  now  be¬ 
came  Regulations  3  (3)  and  Regulation  3  (5)  of  Order  No. 
1718. 

Q14.  State  a  typical  example  of  the  dreumstances  in 
which  an  authorization  pursuant  to  said  Regulation  6  (5) 
would  be  applicable.  A.  I  do  not  know  that  I  can  give  neces¬ 
sarily  typical  examples.  I  can  give  perhaps  two  examples. 
Suppose  a  subject  is  in  possession  of  information  relating 
to  an  unpatented  invention.  From  now  on  I  will  refer  to  the 
latest  Order  that  I  have  quoted.  By  Regulation  3  (3)  of  De¬ 
fence  Regulations  No.  1780  of  1941,  the  authorities,  acting 
through  the  Secretary  of  State,  the  Admiralty,  the  Board 
of  Trade,  the  Minister  of  Supply  or  the  Minister  of  Air¬ 
craft  Production,  could  call  upon  that  subject  to  make  that 
information  relating  to  an  unpatented  invention  available 
to  them.  Then,  under  Regulation  3  (5)  of  that  Order,  they 
could  pass  that  information  on  to  another  subject  whom 
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they  wished  to  make  that  rmpatented  invention  for  them, 
and  say  ‘Work  according  to  this  drawing’  or  ‘this  infojma- 
tion  which  we  are  handing  to  yon’.  If  he  said  ‘Well,  Ifnt  I 
cannot  do  that  becanse  I  have  contracted  witii  the 

866  owner  of  that  information  not  to  do  so  without  jpay- 
ing  him  for  the  nse  of  the  information’,  the  Cifown 

authority  could  say  ‘Never  mind  about  that  contract.  I  You 
go  on  and  use  this  and  make  it  for  us.  That  contract  is  to 
have  no  effect  against  you’.  That  only  enables  theni,  of 
course,  to  deal  with  a  non-patented  invention.  I 

I  think  I  could  take  another  case.  Let  us  suppose  ithat 
there  is  a  patented  invention  owned  by  A.  and  A.  has  (been 
operating  that  patented  invention  and  has  gathered  a  l<|)t  of 
‘know-how’  that  is  not  contained  in  the  Patent  Specifica¬ 
tion,  and  the  Crown  wish  to  authorize  Subject  B.  to  ijiake 
that  particular  embodiment  which  is  contained  in  the  djraw- 
ing  which  they  have  got  disclosed.  They  then  exercise  tjheir 
powers  under  Section  29  of  the  Patents  and  Designs  j  Act 
to  authorize  B.  to  use  the  patent  and  B.  says :  ‘Well,  it!  will 
take  me  a  long  time  to  develop  the  “know-how”.  I  have  had 
no  experience’.  The  Crown  can  then  say:  ‘You  need  not 
bother  about  that.  We  are  going  to  hand  you  the  “know¬ 
how”  which  we  have  got  from  Subject  A.’  B.  again  may 
say  ‘Well,  I  am  under  some  contractual  obligation  not  t( 
that  unless  I  pay  A.  for  it’.  The  Crown  can  say  ‘Wc 
thorize  you  under  Regulation  3  (5)  to  use 

867  patented  “know-how”  in  the  operation  of  th^  in¬ 
vention  notwithstanding  the  contractual  obligs^tion 

that  you  have  entered  into  j 

I  want  to  make  this  clear,  of  course:  The  authoriz^s^tion 
under  Regulation  3  (5)  has  nothing  to  do  with  the  author¬ 
ization  of  the  use  of  the  patent  rights.  It  presupposes  Ithat 
you  are  able  to  do  that.  It  does  not  affect  those.  ! 

Q15.  You  will  shortly  be  asked  for  an  amplification  oi  the 
meaning  of  particular  phrases  in  the  Regulation,  but  Ifirst 
please  say  what  principles  of  construction  are  to  be  foll<lwed 
in  arriving  at  your  opinion  of  the  meaning  of  a  Statutory 


428 


Eegulation.  Cite  any  authority  that  yon  have  to  snpport 
yonr  answer.  A.  I  am  going  to  make  reference  to  Maxwell 
on  the  Interpretation  of  Statutes,  10th  edition,  which  is  the 
latest  and  most  authoritative  work  accepted  in  this  country. 
Although  it  is  entitled  ‘Interpretation  of  Statutes’,  the 
same  rules  as  apply  to  statutes  necessarily  apply  to  statu¬ 
tory  instruments  which  are  the  subject  of  delegated  legisla¬ 
tion.  I  am  not  going  to  refer  to  the  cases  cited  in  the  text  book 
because  I  assume  they  will  be  available  in  the  United 

868  States.  The  fundamental  rule  is  stated  on  pages  3 
and  4  of  Maxwell  in  these  terms :  ‘  The  first  and  most 

elementary  rule  of  construction  is  that  it  is  assumed  that 
the  words  and  phrases  of  technical  legislation  are  used  in 
their  technical  meaning  if  they  have  acquired  one,  and, 
otherwise,  in  their  ordinary  meaning;  and,  secondly,  that 
the  phrases  and  sentences  are  to  be  construed  according  to 
the  rules  of  grammar.  “It  is  very  desirable  in  all  cases  to 
adhere  to  the, words  of  an  Act  of  Parliament,  giving  to  them 
that  sense  which  is  their  natural  import  in  the  order  in 
which  they  are  placed.”  From  these  presumptions  it  is  not 
allowable  to  depart  where  the  language  admits  of  no  other 
meaning.  Nor  should  there  be  any  departure  from  them 
where  the  language  under  consideration  is  susceptible  of 
another  meaning,  unless  adequate  grounds  are  found,  either 
in  the  history  or  cause  of  the  enactment  or  in  the  context  or 
in  the  consequences  which  would  result  from  the  literal  in¬ 
terpretation  does  not  give  the  real  intention  of  the  legis¬ 
lature.  If  there  is  nothing  to  modify,  nothing  to  alter,  noth¬ 
ing  to  qualify  the  language  which  the  statute  contains,  it 
must  be  construed  in  the  ordinary  and  natural  meaning  of 
the  words  and  sentences.  “The  safer  and  more  cor- 

869  rect  course  of  dealing  with  a  question  of  construction 
is  to  take  the  words  themselves  and  arrive,  if  pos¬ 
sible,  at  their  meaning  without,  in  the  first  place,  reference 
to  cases”.  A  word  may  be  construed  in  its  popular  mean¬ 
ing  in  one  Act,  and  in  its  technical  meaning  in  another  Act. 

‘When  the  language  is  not  only  plain  but  admits  of  but 
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one  meaning,  the  task  of  interpretation  can  hardly  bd  said 
to  arise.  It  is  not  allowable,  says  Vattel,  to  interpret  what 
has  no  need  of  interpretation.  Absolnta  sententhi  ex¬ 
positors  non  indiget  Snch  language  best  declares,  wi^out 
more,  the  intention  of  the  lawgiver,  and  is  decisive  df  it. 
The  rule  of  construction  is  “to  intend  the  legislatuire  to 
have  meant  what  they  have  actually  expressed  It  mat¬ 
ters  not,  in  such  a  case,  what  the  consequences  ma|y  be. 
Where,  by  the  use  of  clear  and  unequivocal  language  cap¬ 
able  of  only  one  meaning,  anything  is  enacted  by  the  {legis¬ 
lature,  it  must  be  enforced,  even  though  it  be  absutd  or 
mischievous.  The  underlying  principle  is  that  the  meaning 
and  intention  of  a  statute  must  be  collected  from  the  jplain 
and  unambiguous  expressions  used  therein  rather  |  than 
from  any  notions  which  may  be  entertained  by  the 
870  court  as  to  what  is  ju^t  or  expedient.  The  wordjp  can¬ 
not  be  construed,  contrary  to  their  meaning,  as  em¬ 
bracing  or  excluding  cases  merely  because  of  no  gooq  rea¬ 
son  appears  why  they  should  be  excluded  or  embrace<L 

The  next  passage  I  think  I  ought  to  refer  to  is  on  pages 
12  and  13  of  the  same  volume,  in  the  passage  which  is 
headed  ‘Omissions  not  to  be  Lightly  Inferred ^  wheri  it  is 
stated:  ‘It  is  but  a  corollary  to  the  general  rule  of  literal 
construction  that  nothing  is  to  be  added  or  to  be  takenj  from 
a  statute,  unless  there  are  similar  adequate  groxm^  to 
justify  the  interference  that  the  legislature  intended 
something  which  it  omitted  to  express.  “It  is  a  strong 
thing  to  read  into  an  Act  of  Parliament  words  whi<p  are 
not  there,  and,  in  the  absence  of  clear  necessity,  it  is  a 
wrong  thing  to  do”.  ‘We  are  not  entitled  to  read  trords 
into  an  Act  of  Parliament  unless  clear  reason  for  it  is!  to  be 
found  within  the  four  comers  of  the  Act  itself.’  "V^Tords 
plainly  should  not  be  added  by  implication  into  a  siatute 
unless  it  is  necessary  to  do  so  to  give  the  language  sen4e  and 
meaning  in  its  context.  ’ 

Then  the  next  passage  I  woxild  refer  to  is  at  pagjes  17 
and  18,  under  the  heading  ‘Ambiguity  Interpreted  to!  Hai> 


monize  with  Intention’:  ‘It  is  an  elementary  rule 

871  that  a  thing  which  is  within  the  letter  of  a  statute 
will,  generally,  be  construed  as  not  within  the  statute 

unless  it  be  also  within  the  real  intention  of  the  legislature, 
and  the  words,  if  sufficiently  flexible,  must  be  construed  in 
the  sense  which,  if  less  correct  grammatically,  is  more  in 
harmony  with  that  intention.  ‘Where  alternative  construc¬ 
tions  are  equally  open  that  alternative  is  to  be  chosen  which 
will  be  consistent  with  the  smooth  working  of  the  system 
which  the  statute  purports  to  be  regulating;  and  that 
alternative  is  to  be  rejected  which  will  introduce  uncer¬ 
tainty,  friction  or  confusion  into  the  working  of  the  systenn’ 
Language  is  rarely  so  free  from  ambiguity  as  to  be  incap¬ 
able  of  being  used  in  more  than  one  sense,  and  to  adhere 
rigidly  to  its  literal  and  primary  meaning  in  all  cases  would 
be  to  miss  its  real  meaning  in  many.  If  a  literal  meaning 
had  been  given  to  the  laws  which  forbade  a  layman  to  ‘lay 
hands’  on  a  priest,  and  punished  all  who  drew  blood  in  the 
street,  the  layman  who  woimded  a  priest  with  a  weapon 
would  not  have  fallen  within  the  prohibition.’ 

I  would  like  to  stop  there  and  to  go  a  few  lines  down  to 
the  beginning  of  the  next  paragraph:  ‘The  equivocation  or 
ambiguity  of  words  and  phrases,  and  especially  such 

872  as  are  general,  is  said  by  Lord  Bacon  to  be  the 
great  sophism  of  sophisms.  They  have  frequently 

more  than  one  equally  obvious  and  popular  meaning. 
Words  used  with  reference  to  one  subject-matter  or  set  of 
circumstances  may  convey  a  meaning  quite  different  from 
that  which  the  same  words  used  with  reference  to  another 
set  of  circumstances  and  another  subject-matter  would  con¬ 
vey.  General  words  admit  of  indefinite  extension  or  restric¬ 
tion,  according  to  the  subject  to  which  they  relate,  and  the 
scope  and  object  in  contemplation.  They  may  convey  faith¬ 
fully  enough  aU  that  was  intended,  and  yet  comprise  also 
much  that  was  not;  or,  be  so  restricted  in  meaning  as  not 
to  reach  all  the  cases  which  fall  within  the  real  intention. 
Even,  therefore,  where  there  is  no  indistinctness  or  con- 
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flict  of  thonglit,  or  carelessness  of  expression  in  a  statinte, 
there  is  enongh  in  the  vagueness  and  elasticity  inherent  in 
language  to  account  for  the  difficulty  so  frequently  found 
in  ascertaining  the  meaning  of  an  enactment  with  deCTee 
of  accuracy  necessary  for  determining  whether  a  particular 
case  falls  within  it.  I 

Then  the  next  rule  which  I  would  like  to  quote  is  on  jiage 
19,  under  the  heading  *  Aim,  Scope  and  Object  of  A^st — 
Heydon^s  Case^:  ‘The  literal  construction  then,  |ias, 

873  in  general,  but  prima  facie  preference.  To  arriv^  at 
the  real  meaning,  it  is  always  necessary  to  getj  an 

exact  conception  of  the  aim,  scope  and  object  of  the  w^ole 
Act ;  to  consider,  according  to  Lord  Coke :  1.  What  was!  the 
law  before  the  Act  was  passed ;  2.  What  was  the  mischief  or 
defect  for  which  the  law  had  not  provided ;  3.  What  ren^edy 
Parliament  has  appointed ;  and  4.  The  reason  of  the  rem^y. 
According  to  another  authority,  ‘in  order  properly  toi  in¬ 
terpret  any  statute  it  is  as  necessary  now  as  it  was  v^en 
Lord  Coke  reported  Heydon^s  Case  to  consider  how  the  ^w 
stood  when  the  statute  to  be  construed  was  peissed,  v^hat 
the  mischief  was  for  which  the  old  law  did  not  provide, 
and  the  remedy  provided  by  the  statute  to  cure  that  ijais- 
chief  ^  At  the  same  time  the  language  of  the  statute  niust 
not  be  strained  to  make  it  apply  to  a  case  which  does  jnot 
legitimately,  on  its  terms,  apply  by  invoking  consideralfion 
of  the  supposed  intention  of  the  legislature.'  | 

Those  are  the  rules  of  construction  which,  in  my  under¬ 
standing,  are  accepted  and  applied  by  jurists  and  ithe 
Courts  in  this  country  to  the  interpretation  of  statutes  Und 
also  of  statutory  instruments  such  as  Defence  Begulations. 

Q16.  It  is  noted  that  said  Regulation  6  induiies 

874  the  words  ‘on  behalf  of  or  for  the  services  of  ^e 
Crown.'  State  your  opinion  as  to  the  meaning!  of 

these  words  and  give  the  reason  for  your  answer  includfbig 
any  authorities  on  which  you  desire  to  rely.  A.  I  oug^ij  to 
say  that  so  far  as  I  know  there  has  been  no  direct  judi<[ial 
authority  on  those  words  in  the  context  of  this  Defence 
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Regnlation,  but,  of  conrse,  the  words  appear  in  Section  29 
of  the  Patents  and  Designs  Act,  1907  which  I  have  already 
qnoted,  ‘Provided  that  any  Government  department  may, 
by  themselves  or  by  snch  of  their  agents,  contractors,  or 
others  as  may  be  authorized  in  writing  by  them  at  any  time 
after  the  application,  make,  use  or  exercise  the  invention 
for  the  services  of  the  Crown.’  So  that  those  words  appear 
in  that  section  in  a  slightly  different  context. 

In  that  context,  they  have,  I  think,  been  the  subject  of 
judicial  consideration  in  a  case  of  AktiengeseUschaft  fur 
Autogene  Alnminum  Schweissung  v.  London  Aluminum 
Co.  Ltd.  (No.  2),  and  that  case  is  reported  in  40  Reports  of 
Patent  Cases.  The  report  begins  at  page  107.  It  was  tried 
before  Mr.  Justice  Sargant,  as  he  then  was.  He  was  after¬ 
wards  Lord  Justice  Sargant.  The  passage  occurs  at  page 
116  of  the  report,  beginning  at  line  37.  He  says :  ‘  The 
875  third  question  is  this:  A  large  number  of  articles 
were  supplied  which  were  undoubtedly  intended  for 
Grovemment  use,  and  were  in  fact  used  by  the  Government 
Section  29  of  the  Act  reads  in  this  way’,  and  then  he  quotes 
the  words  of  Section  29,  which  I  will  not  requote.  Then  he 
says:  ‘then  I  need  not  trouble  with  the  terms.  What  is 
said  is  that  all  the  articles  in  the  Fourth  Schedule  to  the 
affidavit  of  Mr.  Robbins  fall  within  that  exception,  that  they 
were  articles  made  by  the  Aluminum  Company  as  con¬ 
tractors  or  agents  for  the  Government.  The  origin  of  the 
Section,  of  course,  is  well-known;  it  is  to  be  foxmd  un¬ 
doubtedly  in  the  decision  of  the  House  of  Lords  in  Dixon 
V.  London  Small  Arms  Company  Ltd.,  where  it  was  held 
that  the  right  of  the  Crown  to  use  a  patented  article  or 
process  could  not  extend  to  contractors  who  were  employed 
as  contractors  by  the  Government.  The  difficulty  that  arises 
is  this :  In  some  cases  it  is  clear  that  the  Defendants,  who 
were  the  direct  contractors  with  the  Government,  were 
told  to  use  this  particular  process  and  in  those  cases  it  is 
not  questioned  by  Sir  Arthur  Colefax  that  no  damages  can 
be  assessed.  The  right  of  the  Patentees  in  that  case  will  be 
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under  Section  29  by  going  to  the  Treasury  or,  if  the  pa^es 
think  fit,  going  to  the  Royal  Commission  on  Awhrds 

876  to  Inventors.  But  there  are  a  number  of  cases  where 
the  facts  are  nothing  like  so  simple,  cases  wher^  the 

Company,  the  Defendants,  have  not  been  contracting  di¬ 
rectly  with  the  Government,  but  have  been,  for  insthnce, 
supplying  persons  who  themselves  were  the  direct  |con- 
tractors  with  the  Government ;  in  those  cases  it  is  said  jthat 
the  protection  of  the  Section  does  not  apply  and  that  the 
Patentees  accordingly  are  entitled  to  the  ordinary  renjiedy 
against  the  Defendant  Company.  It  seems  to  me  really 
that  it  is  impossible  to  deal  as  a  whole  with  the  various  con¬ 
tracts  that  are  now  in  question.  ^  ! 

Now  I  am  coming  to  the  part  of  the  Judgment  wiiich 
seems  to  me  to  have  bearing  upon  this  case.  The  leatned 
Judge  continues:  ‘In  my  Judgment,  the  Section  is! pri¬ 
marily  an  agency  section,  that  is  to  say,  protection  i^  af¬ 
forded  to  the  Government  department,  and  to  any  pe)cson 
or  persons,  contractors  or  others^ — I  ask  special  atte4tion 
to  those  words  ‘or  others’ — ^‘who  are  acting  as  agents  for, 
or  by  the  express  or  implied  authority  of,  a  Govemihent 
department.  In  each  case,  it  will  have  to  be  ascertained  if 
the  parties  think  fit,  to  fight  out  each  individual  <^ase, 
whether  the  acts  of  the  Defendant  Company  in  that  par¬ 
ticular  case  were  acts  done  for  the  purposes  of  the 

877  Crown,  and  with  the  authority  or  by  the  direction,  of 
the  Crown.  In  that  case,  they  will  not  be  liable  |  but 

where  the  acts  that  they  have  done  have  not  been  don^  by 
virtue  of  some  express  or  implied  authority  fromj  the 
Crown,  then  it  seems  to  me  they  will  be  liable.  It  may  pe  in 
many  cases  that,  where  they  are  sub-contractors,  therej  will 
have  been  such  a  relation  between  them  and  their  contrac¬ 
tors,  such  a  direction  given  by  the  Government  to  the  Icon- 
tractors,  or  such  a  direct  supervision  over  the  emplc^yers 
by  the  Government,  as  will  amount  to  an  implied  auth(prity 
sufficient  to  make  the  Company  in  that  individual  casje  an 
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agent  acting  by  the  authority,  and  for  the  purposes,  of  the 
Crown.’ 

It  is  quite  true  that  the  learned  Judge  does  not  use  the 
same  words  as  the  section  ‘for  the  services  of  the  Crown’, 
he  uses  the  expression  ‘for  the  purposes  of  the  Crown’,  and 
it  is  quite  true  that  he  is  there  dealing  with  the  words  ‘for 
the  services  of  the  Crown’  in  a  slightly  different  context, 
hut  to  the  extent  that  it  gives  it — as  I  have  said,  there  is 
no  direct  judicial  authority  on  this  context — in  my  view, 
that  authority  has  considerable  weight,  and  ‘for  the  serv¬ 
ices  of  the  Crown’  involves  that  the  making,  using  or  exer¬ 
cising  is  under  the  authority  and  the  control  of  the 

878  Crown  or  the  person  authorized  by  the  Crown  to 
exercise  the  powers  conferred  upon  it 

Of  course,  I  must  not  exceed  my  function,  but  I  have 
looked  at  the  case  of  Yassin  v.  The  United  States,  which  is 
reported  in  76  Federal  Supplement  and  was  tried  by  Mr. 
Justice  Littleton,  and  that  case  seems  to  be  in  accordance 
with  the  view  which  is  expressed  by  the  United  States  Court 
in  that  case.  They  seem  to  be  in  consonance. 

Therefore,  it  is  my  view  that  the  making,  using  and  exer¬ 
cising  for  the  services  of  the  Crown  imports  that  the  mak¬ 
ing,  using  and  exercising  is  done  under  the  direction  of 
the  British  Government  or  its  delegated  authority,  the 
specified  authority. 

Q17.  Assume  that  in  1941  a  manufacturer  in  the  U.  S.  A. 
was  using  or  about  to  use  an  invention  to  make  instruments 
for  the  U.  S.  Government  under  contracts  with  the  U.  S. 
Navy  and  Army.  Ignore  for  a  moment  questions  of  ter¬ 
ritorial  limitation  on  the  scope  of  the  Regulation,  and  say 
whether  in  your  opinion  a  valid  authorization  under 
Regulation  could  be  made  in  connection  with  such  use. 
State  the  reasons  for  your  answer.  A.  No.  My  view  is  that 
a  valid  authorization  could  not  be  made  in  those  circum¬ 
stances  postulated,  because  there  would  be  no  con- 

879  trol  by  the  United  Kingdom  Government  or  its 
agents  as  to  the  quantity  or  the  nature  of  the  things 


that  were  being  made,  and  they  were  not  being  made,  there¬ 
fore,  ‘for  the  services  of  the  Crown’  as  I  understand  those 
words  to  be  used  within  Regulation  3  (5). 

Q18.  Would  your  opinion  in  answer  to  question  it  be 
modified  if  the  instruments  were  made  for  the  U.  S.  (gov¬ 
ernment  by  a  U.  S.  A.  manufacturer  with  the  purpose  in 
view  of  supplying  them  to  the  U.  KL  Government  xmder 
Lend-Lease?  Give  reasons  for  your  answer.  A.  No,  my 
answer  would  not  be  different.  I  think  making,  using  or 
exercising  would  not  be  being  done  for  the  services  of  the 
Crown  merely  because  it  so  happened  that  the  good^  or 
some  of  the  goods,  could  eventually  be  supplied  by  i  the 
United  States  Government  to  the  United  Kingdom  (jiov- 
emment.  | 

Q19.  Would  your  opinion  in  answer  to  question  17  be 
modified  if  the  instruments  were  manufactured  for  j  the 
U.  S.  Government  for  arming  the  U.  S.  Government's  fight¬ 
ing  forces  in  preparation  for  the  U.  S.  Government’s  entry 
into  the  war  against  Germany  as  an  ally  of  the  U.  K.  Gov¬ 
ernment?  Give  reasons  for  your  answer.  A.  No.  My  answer 
would  still  be  that  it  would  not  be  ‘for  the  services 
880  of  the  Crown’,  as  I  understand  those  words  tq  be 
used.  It  cannot  be,  in  my  view,  merely  because!  the 
United  States  and  the  United  Kingdom  become  alliesi  or 
contemplate  becoming  allies  in  a  war,  that  the  United  States 
Government  or  the  contractors  or  agents  of  the  United 
States  Government  are  thereby  constituted  the  authori|ties 
to  act  on  behalf  of  or  for  the  United  Kingdom  Govemnjient 
in  matters  of  this  kind.  | 

Q20.  Would  your  answer  to  question  19  be  modified  if, 
in  addition,  the  instruments  were  manufactured  with  the 
intent  of  using  them  in  accordance  with  joint  defense  p^ns 
that  had  been  worked  out  between  the  U.  S.  and  U.j  K. 
Government?  A.  No.  My  answer  would  still  be  the  s^me, 
for  the  reasons  which  I  have  already  given.  j 

Q21.  The  next  point  of  detail  on  the  construction  of  I  the 
Regulation  relates  to  the  persons  competent  to  mak^  an 
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anthorization  pursuant  to  the  Eegalation,  namely,  a  Sec¬ 
retary  of  State,  The  Admiralty,  and,  later,  the  Minister  of 
Supply  and  the  Minister  of  Aircraft  Production.  Please 
recite  and  consider  section  7  of  the  Emergency  Powers 
(Defence)  Act  of  1939,  and  say  what  proof  of  the  making 
of  such  an  authorization  you  would  expect  an  English 
Court  to  require  in  the  absence  of  any  such  docu- 

881  ment  as  is  referred  to  in  section  7.  A.  I  will,  first  of 
all,  cite  Section  7  of  the  Emergency  Powers  (De¬ 
fence)  Act,  1939:  ‘Every  document  purporting  to  be  an 
instrument  made  or  issued  by  any  Minister  or  other  au¬ 
thority  or  person  in  pursuance  of  any  provision  contained 
in,  or  having  effect  under,  Defence  Regulations,  and  to  be 
signed  by  or  on  behalf  of  the  said  Minister,  authority  or 
person,  shall  be  received  in  evidence,  and  shall,  until  the 
contrary  is  proved,  be  deemed  to  be  an  instrument  made  or 
issued  by  that  Minister.’  So  that  if  a  document  is  produced 
which  is  signed  by  a  person,  setting  out  his  capacity  in 
signing  it  so  as  to  bring  him  within  the  provisions  of  that 
section,  the  section  specifically  states  that  that  will  be 
prima  facie  evidence  that  that  document  has  been  signed 
by  a  person  having  that  authority  under  the  section  and 
until  the  contrary  is  proved. 

But  now  I  think  the  question  is  asking  me  to  presuppose 
that  the  document  is  not  signed  in  that  manner,  so  that  it 
does  not  bear  on  the  face  of  it  the  capacity  in  which  the 
signatory  has  appended  his  signature.  He  has  written  it 
for  instance,  we  will  say,  on  some  notepaper  with  a  heading 
‘The  Admiralty,’  or  something,  and  then  signed  it 

882  ‘James  Robinson ^  In  such  a  case,  of  course,  the 
document  does  not  purport  on  its  face  to  show  the 

capacity  in  which  the  person  has  signed  so  as  to  bring  him 
within  the  section,  and,  therefore,  an  English  Court,  in  my 
view,  would  require  the  person  tendering  that  document  to 
prove  the  whole  chain  of  authority  from  the  person  having 
the  power  to  make  the  authorization  right  down  to  the 
pardcular  signatory  on  the  letter.  The  burden  of  proof 
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to  establi^  that  the  authority  was  exercised  hy  a  pers<^u 
properly  having  authority  would  rest  upon  him  who  reli^ 
on  the  authorization.  (See  page  900)  I 

Q22.  We  now  come  to  the  words  “may  authorize  the  ufee 
of  any  drawing,  model,  plan  or  other  document  or  informja- 
tion  in  such  manner  as  appears  to  him  or  them  to  be 
exx)edient  in  the  interests  of  the  defense  of  the  Realm  or  tljie 
efficient  prosecution  of  the  war,  notwithstanding  anythii^g 
to  the  contrary  contained  in  any  license  or  agreement;!*. 
Give  your  opinion  as  to  the  proper  construction  of  the^e 
words,  stating  your  reasons  for  adopting  this  opinion. 

My  opinion  is  that  the  wjrds  are  reasonably  dear,  that  b 
to  say  that  if  the  person  armed  with  the  authority — ^that  is 
to  say,  the  Secretary  of  State,  the  Admiralty,  the  Minishir 
of  Supply  or  the  Minister  of  Aircraft  Production^ 

883  deems  that  it  is  necessary  to  authorize  the  use  of 
any  ‘know-how*  contained  in  a  document,  in  aijiy 

drawing,  model,  plan  or  other  document  ‘in  the  interesjts 
of  the  defence  of  the  realm  or  the  efficient  prosecution  of 
the  war*,  he  may  authorize  them  to  be  so  used  for  the 
services  of  the  Crown,  and  that  he  can  do  notwithstandiilig 
that  there  is  some  inhibition  upon  the  person  to  whom  iie 
intends  to  give  the  authority  contained  in  a  licence  or 
agreement,  and  he  may  require  that  the  person  to  whom  ^e 
intends  and  does  give  the  authority  to  use  that  informati<^n 
without  payment  of  anything  to  the  owner  of  that  informja- 
tion  from  whom  it  has  been  derived,  notwithstanding  t^e 
contractual  inhibition  that  rests  upon  him  in  a  contradj. 

Q23.  If  it  were  not  possible  for  an  authorized  contractor 
to  use  the  authorized  documents  and  information  in  the 
manner  contemplated  by  the  issuing  Authority  without  al^ 
using  a  patent,  would  an  authorization  to  use  documents  aijid 
information  under  the  Regulation,  carry  with  it  the  right  to 
use  the  patent!  Give  the  reasons  on  which  your  answer  ^s 
based.  A.  No,  it  would  not  give  any  right  to  use  a  patept, 
because  the  Regulation  itself,  for  one  thing,  is  coh- 

884  templating  tliat  he  has  got  Gie  right  to  use  patent 
rights  such  as  are  necessary  aliunde.  This  would  n|>t 


interfere  with  the  patent  rights  which  it  was  necessary  to 
nse  in  any  way.  It  wonld  simply  authorize  him :  ‘If  yon  have 
got  the  right  to  nse  the  patent  rights  alinnde  which  it  is 
necessary  for  yon  to  do,  then  we  authorize  yon  to  nse  the 
information  in  this  document,  but  we  do  not  authorize  yon 
with  regard  to  any  patent  rights  at  all,  not  under  this 
Begnlation^  In  such  a  case  (if  I  may  put  it  in  this  way) 
the  authorizing  authority  wonld  present  two  guns  at  the 
owner.  He  wonld  say  as  to  one  ‘I  will  authorize  the  nse  of 
the  patent  rights,  if  necessary’,  if  he  wanted  to,  ‘under 
Section  29  of  the  Act,’  but  the  mere  authorization  of  the 
use  of  the  drawing  or  document  under  Begulation  3  (5) 
would  not  override  any  inhibiting  power  derived  from  the 
patent. 

Q24.  Discuss  the  general  principles  of  construction 
which  determine  whether  English  legislation  has  extra¬ 
territorial  effect  and  say  whether  there  is  an  express  or 
implied  modification  of  the  general  principles  with  regard 
to  the  Defence  Begulations.  A.  Kow,  the  English  Statutes 
— and  I  include  within  those  for  this  purpose  Defence 
Regulations — ^are  primarily  territorial  only  in  their 
885  application.  That  is  stated,  again,  in  Maxwell  on  the 
Interpretation  of  Statutes  at  page  144.  That  reads : 
‘Primarily,  the  legislation  of  a  country  is  territoriaL  The 
general  rule  is,  that  extra  territorium  jus  dicenti  impune 
non  paretur.  The  laws  of  a  nation  apply  to  all  its  subjects 
and  to  all  things  and  acts  within  its  territories,  including 
in  this  expression  not  only  its  ports  and  waters  which  form, 
in  England,  part  of  the  adjacent  country,  but  its  ships, 
whether  armed  or  unarmed,  and  the  ships  of  its  subjects 
on  the  high  seas  or  in  foreign  tidal  waters,  and  foreign 
private  ships  within  its  ports.  They  apply  also  to  all 
foreigners  within  its  territories  (not  privileged  like 
sovereigns  and  ambassadors)  as  regards  criminal,  police, 
and,  indeed,  all  other  matters  except  some  questions  of 
personal  status  or  capacity,  in  which,  by  the  comity  of  na¬ 
tions,  the  law  of  their  own  country  or  the  lex  loci  actus  or 
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contractns,  applies.  THs  does  not,  indeed,  comprise  the 
whole  of  the  legitimate  jnrisdiction  of  a  State,  for  it  h4s  a 
right  to  impose  its  legislation  on  its  subjects,  natural  or 
naturalized,  in  every  part  of  the  world;  and  on  such  njiat- 
ters  as  personal  status  or  capacity  it  is  understood  always 
to  do  so,  but,  with  that  exception,  in  the  absence  of  an  I  in¬ 
tention  clearly  expressed  or  to  be  inferred  either 

886  from  its  language,  or  from  the  object,  subject-matter, 
or  history  of  the  enactment,  the  presumption  is  tjhat 

Parliament  does  not  design  its  statutes  to  operate  onj  its 
subjects  beyond  the  territorial  limits  of  the  United  Klng- 
dom.  They  are,  therefore,  to  be  read,  usually,  as  if  wotds 
to  that  effect  had  been  inserted  in  them’. 

Now,  with  regard  to  the  Defence  Regulations,  I  go  back 
to  the  Emergency  Powers  (Defence)  Act  of  1939  and  r^fer 
to  Section  3.  That  was  the  enabling  power  under  whichj  all 
Defence  Regulations  were  made,  and  it  enacted  in  sub¬ 
section  (1)  of  Section  3:  ‘Unless  the  contrary  intention 
appears  therefrom,  any  provisions  contained  in  or  hav^g 
effect  xmder,  any  Defence  Regulation  shall:  (a)  in  so  far 
as  they  specifically  impose  prohibitions,  restrictions !  or 
obligations  in  relation  to  ships,  vessels  or  aircraft,  or  spec- 
ifically  authorize  the  domg  of  anything  in  relation  to  ships, 
vessels  or  aircraft,  apply  to  all  ships,  vessels  or  aircraft 
in  or  over  the  United  Kingdom  and  to  all  British  ships  or 
aircraft,  not  being  Dominion  ships  or  aircraft,  wherever 
they  may  be ;  and  (b)  in  so  far  as  they  impose  prohibitic^, 
restrictions  or  obligations  on  persons,  apply  ( subject!  to 
the  preceding  provisions  of  this  subsection)  to  all  persons 
in  the  United  Kingdom  and  all  persons  on  board  a[ny 

887  British  ship  or  aircraft,  not  being  a  Dominion  ship 
or  aircraft,  and  to  all  other  persons  being  British 

subjects  except  persons  in  any  of  the  following  countries 
or  territories,  that  is  to  say:  (i)  a  Dominion;  (ii)  In^ia, 
Burma  and  Southern  Rhodesia;  (Hi)  any  country  or  ter¬ 
ritory  to  which  any  provisions  of  this  Act  can  be  extended 
by  Order  in  Council;  and  (iv)  any  other  country  or  ter- 


ritory,  being  a  country  or  territory  under  His  Majesty’s 
protection  or  suzerainty:  Provided  that  Defence  Regula¬ 
tions  ihay  make  provision  whereby  the  owner,  manager  or 
charterer  of  any  British  ship  or  aircraft,  being  a  person 
resident  in  the  United  EZingdom  or  a  corporation  incor- 
X)orated  under  the  law  of  any  part  of  the  United  Kingdom 
is  subjected  to  restrictions  in  respect  of  the  employment 
of  persons  in  any  foreign  country  or  territory  in  connection 
with  the  m^inagement  of  the  ship  or  aircraft’. 

In  so  far  as  the  Act  refers  to  property,  it  is  si)ecific  as 
to  the  property  to  which  it  refers  namely,  ships  and  so 
forth.  Therefore,  the  presumption  is  that  the  Defence 
Regulations,  in  so  far  as  they  related  to  proi)erty  outside 
the  United  Kingdom  only  related  to  such  property  as  is 
specified  in  Section  3  (1)  of  the  enabling  *  Act,  on  the 
principle  that  the  specific  ousts  the  general  or  the 
888  implied;  and,  in  so  far  as  they  related  to  persons, 
it  again  is  specifically  defined  in  paragraph  3  of  that 
section.  So  that  the  Defence  Regulations  ^ve  extra-ter¬ 
ritoriality  to  the  extent  that  they  are  sx)ecifically  stated  to 
have  extra^territoriality  in  the  enabling  Act,  Section  3  (1) 
of  the  Emergency  Powers  (Defense)  Act  of  1939. 

Q25.  Does  that  Regulation  6  (5)  apply  to  license  agree¬ 
ments  providing  that  royalty  is  payable  to  a  British  subject 
whenever  a  U.  S.  A.  manufacturer  sells  devices  in  the 
U.  S.  A.  covered  by  a  U.  S.  patent  owned  by  the  British 
subject  State  the  reasons  for  your  answer.  Jl  No.  In  my 
view,  it  certainly  had  no  effect  upon  license  agreements 
under  United  States  patents.  A  United  States  patent  is 
jnroperty  situated  in  the  United  States,  and  this  particular 
Defense  Regulation  had  no  application  at  all  to  the  obliga¬ 
tions  (such  as  the  obligation  to  pay  royalty)  under  a  license 
agreement  made  under  a  United  States  patent  owned  by  a 
British  national. 

Q26.  Are  you  aware  of  any  English  legislation,  past  or 
present,  whereby  the  U.  K.  Government  took  x)ower  to  use 
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a  privately  owned  patent  without  making  provisioii  for 
compensation  to  the  patentee!  A.  No,  I  know  of  no  jsndi 
legislation.  | 

889  Q27.  Turning  now  to  the  final  sentence  of  the  Be^ula- 
tion  *and  any  license  or  agreement,  if  and  so  f^  as 

it  confers  on  any  person,  otherwise  than  for  the  beneit  of 
the  Crown,  a  right  to  receive  any  payment  in  respect  olf  the 
use  of  any  document  or  information  in  pursuance  of  such  an 
authorization,  shall  be  inoperative.’  Assume  that  thercj  had 
been  a  valid  authorization  pursuant  to  the  Begnlaiton  t^  use 
drawings,  model  or  other  document  or  information.  Cjlould 
such  an  authorization  render  inoperative  a  contractual  ^i^t 
to  receive  payment  in  respect  of  the  use  of  a  patent?  [Give 
the  reasons  for  your  answer.  A.  My  short  answer  toi  that 
question  is :  No,  it  would  not  confer  a  right  to  use  a  pi^tent. 
The  authorizaticm  under  this  section  would  be  simpl^  an 
authorization  to  use  the  information  contained  in  the  draw¬ 
ing,  model,  plan  or  document  in  question,  and  woul^  not 
affect  any  patent  rights  that  mi^t  exist  (See  page?  900 
and  901). 

Q28.  Would  your  answer  to  question  27  be  mo<hfi^  if 
it  were  impossible  for  the  autiiorized  contractor  to  use  the 
authorized  information  in  the  manner  ccmtemplated  b^  the 
issuing  Authority  without  also  using  a  iwitent?  A. 

890  No,  my  answer  would  not  be  modified,  for  the  reasons 
I  have  stated. 

Q.  29.  Have  you  read  the  Smith-Bendix  Cross  Lnjense 
Agreement  of  August  21, 1936?  A.  Yes,  I  have. 

Q.  30,  Your  attention  is  drawn  to  Section  3  of  the  I  said 
Agreement,  which  requires  payment  when  either  of  the 
parties  manufactures  and  sells  instruments  embracing  a 
patented  device  of  the  other  Party,  and  Section  15  their^f, 
which  requires  payment  then,  in  certain  carcumstajices, 
either  of  the  Parties  manufactures  and  sells  instrun|ients 
not  covered  by  Patent  or  Patents  of  the  other  Party.  |  As¬ 
sume  that  Bendix  Aviaticm  Corporation  was  expressl^  au¬ 
thorized  by  a  Secretary  of  State  pursuant  to  Begulat^on  6 


442 


(5)  or  Eegnlatioii  3  (5)  to  use  certain  drawings  notwith¬ 
standing  anything  to  the  contrary  in  the  Smitb-Bendix 
Agreement.  Assnme  farther  that  Bendix  Aviation  Corpora¬ 
tion  mannfactnred  precisely  in  accordance  with  the  draw¬ 
ings,  and  that  snch  mannfactnre  used  a  Smith  patent  and 
fell  within  Section  3  of  the  said  Agreement  Ignoring  ques¬ 
tions  of  ‘the  services  of  the  Crown’  and  questions  of  extra¬ 
territoriality  and  assuming  that  in  all  other  respects 
the  authorization  could  have  been  validly  made  and 

891  was  made,  could  the  authorization,  in  your  opinion, 
have  rendered  inoperative  Section  3  of  the  said 

Agreement  insofar  as  it  required  payment  to  Smith 
for  the  use  of  Smith’s  patents  T  Give  reasons  for 
your  answer.  A.  The  two  paragraphs  of  the  contract  my 
attention  is  drawn  to  are  paragraphs  3  and  15,  and  I  am  to 
assume  that  a  drawing,  model  or  other  document  is  given 
to  Bendix  and  that  they  have  a  valid  authority  under  De¬ 
fense  Eegulation  3  (5)  of  1941.  Now,  paragraph  3  of  the 
contract  says:  *When  either  of  the  Parties  manufactures 
and  sells  instruments  embracing  a  patented  device  of  the 
other  Party,  it  will  pay  to  the  other  Party  compensation 
therefor  in  the  form  of  a  royalty  during  the  life  of  the 
Patent  of  7^  per  cent  of  the  net  price  received.  Said  7^ 
per  cent  to  be  free  of  taxes  in  the  licensed  territories  and, 
in  other  words,  to  be  such  a  sum  that  after  paying  the  taxes 
in  the  licensed  territories  thereon  would  amount  to  7^ 
per  cent  of  the  net  sales  price.’ 

In  my  opinion,  the  obligation  contained  in  that  paragraph 
would  be  unaffected  by  the  authorisation,  which  I  assume 
to  be  a  valid  authorisation  under  Defense  Begulation  3  (5), 
because  that  is  an  obligation  to  pay  in  respect  of  the  use  of 
patent  rights,  and  Defense  Begulation  3  (5)  cannot 

892  authorise  use  of  patent  rights  in  that  sense ;  that  is, 
the  invention  which  is  the  subject  of  a  claim  for  a 

patent.  (See  pages  900  and  901) 

Q.  31.  Would  your  opinion  in  question  30  be  modified  in 
any  way  if  Section  15  had  not  been  in  the  said  Agreement, 
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i.e.  if  the  Agreement  had  been  simply  a  patent  li^nse 
agreement!  A.  My  answer  to  that  is:  No,  it  wonldj  not. 
That  is  to  say,  my  opinion  wonld  not  have  been  alterejd. 

Q.  32.  Even  if  yon  were  of  the  opinion  that  the  last  sen¬ 
tence  of  Eegnlation  6  (5)  conld  render  inoperative  a  right 
to  receive  payment  for  the  nse  of  a  British  patent,  -vronld 
it  follow  that  it  conld  render  inoperative  the  rignt  to 
receive  payment  for  the  nse  of  a  TJ.  S.  A.  patent?  I^tate 
the  reasons  for  yonr  answer.  A.  No,  certainly  it  -^onld 
not.  There  are  many  reasons  why  it  conld  not.  Ili[st  of 
all,  I  have  already  said  that  I  do  not  think  that  Section  3 
(5)  has  any  extra-territoriality  in  so  far  as  it  deals  with 
property;  I  mean  property  sitnate  abroad.  That  wonjld  be 
to  interfere  with  the  domestic  law  of  the  United  Slates. 
Then,  becanse,  of  conrse,  the  property  represented  by  a 
United  States  intent  is  wholly  ontside  the  specific  property 
for  which  Defense  Eegnlations  are  given  extra-terrijorial 
effect  in  Section  3  of  the  Emergency  Power  (Defense) 
893  Act.  My  good  and  snfficient  reason  is  that  I  dlo  not 
think  that  this  Defense  Eegnlation  has  any  ^ffect 
with  regard  to  United  States  patent  rights  at  alL  | 

Q.  33.  If  yon  have  not  so  far  referred  to  the  ca^e  of 
The  American  Flange  and  Manufacturing  Co.  v.  Van  Leer, 
65  BJP.C.  305,  please  say  whether  yon  have  read  the  deci¬ 
sion  in  that  case  and  whether  it  is  consistent  with  the  yiews 
yon  have  expressed  on  the  constmction  of  Eegnlation  6  (5). 
A.  I  have  read  the  case  of  The  American  Flange  and  ukanu- 
facturing  Company  v.  Van  Leer,  65  Eeports  of  Patent 
Cases,  and  I  have  it  with  me  here.  I  was  not  propi>smg 
to  refer  to  it,  bnt  my  view  is  that,  so  far  from  being  incon¬ 
sistent  with  the  views  that  I  have  expressed,  it  is  WhoUy 
consistent  with  the  views  that  I  have  expressed.  I  was  not 
proposing  to  go  into  that  matter  at  this  moment,  bnt  jl  am 
qnite  prepared  to.  I  say  it  is  consistent  with  the  vie-y  that 
I  have  expressed. 

Q.  34.  Have  yon  read  copies  of  the  so-called  T^ox- 
Pnivis  correspondence^  which  took  place  in  1940  and  1941 


beiweea  departments  of  the  U.  S.  €h)yenmient  on  the  one 
hand  and  U.  K,  Gbvemment  Commissions  in  Washington 
on  the  other  hand,  the  correspondence  being  instituted  by  a 
letter  dated  October  30, 1940,  from  Secretary  Frank 

894  Knox  to  the  British  Purchasing  Commission  and 
having  particular  reference  to  the  exchange  of  secret 

technical  information.  A.  The  answer  to  the  question  is 
that  I  have  read  lhat  correspondence  and  I  have  it  before 
me  now. 

Q.  35.  Are  you  familiar  with  the  ^Patent  Interchange 
Agreements*  entered  into  between  the  U.  S.  and  U.  K.  Gov¬ 
ernment,  e.  g. 

Treaty  Series  No.  8  (1942)  Cmd  6392  dated  24  Ax^iist 
1942. 

Treaty  Series  No.  10  (1946)  Cmd  6795  dated  27  March 
1946f  A.  Yes,  I  am  familiar  with  those,  and  I  have  them 
before  me  now. 

Q.  36.  In  what  way  if  at  all  can  agreements  entered  into 
by  the  IT.  K.  Government  with  another  State  in  themselves 
affect  the  private  ri^ts  of  persons  coming  within  the  XJ.  K. 
Gkyvemmenfs  jurisdiction  T  Please  cite  any  authorities 
supporting  your  answer.  A.  That  was  dealt  with  in  the 
case  of  the  Attomey^eneral  for  Canada  v.  Attornep- 
General  for  Ontario,  which  was  tried  before  the  Privy 
CouncO.  I  do  not  lose  sight  of  the  fact  that  it  is  a  Privy 
Coundl  decision,  but  it  is  an  authoritative  decision  by  one 
of  the  greatest  of  English  jurists;  namely,  Lord 

895  Atkin,  who  delivered  the  Judgment  of  the  Court.  The 
case  is  reported  in  1937  Appeal  Cases,  and  the  report 

begins  at  page  326.  The  answer  to  the  question  is  stated 
in  language  used  by  Lord  Atkin  which  is  much  more  fdiei- 
tous  than  I  could  hope  to  be,  at  any  rate  extempore.  There¬ 
fore,  I  think  the  best  thing  is  for  me  to  read  what  he  says: 
*lt  will  be  essential  to  keep  in  mind  the  distinction  between 
(1)  the  formation,  and  (2)  the  performance,  of  the  obliga- 
tioBS  constituted  by  a  treaty,  using  that  word  as  comprising 
any  agreement  between  ^o  or  more  sovereign  States. 


Within  the  British  Empire  there  is  a  'wi^'*estahlished|  rale 
that  the  mating  of  a  treaty  is  an  execntive  act,  whil^  the 
performance  of  its  obligations,  if  they  entail  altemati<j>n  of 
the  existing  domestic  law,  requires  legislative  action.  Un¬ 
like  some  other  countries,  the  stipulati<ms  of  a  treaty  jduly 
ratified  do  not  within  the  Empire,  by  virtue  of  the  t^ty 
alone,  have  the  force  of  law.  If  the  national  executiv^  the 
government  of  the  day,  decide  to  incur  the  <^gations  of 
a  treaty  which  involve  alteration  of  law  they  have  to  run 
the  risk  of  obtaining  the  assent  of  Paraliament  to  the|  nec¬ 
essary  statute  or  statutes.  To  make  themselves  as  secure 
as  possible  they  will  often  in  such  eases  before  final  jrati- 
fication  seek  to  obtain  from  Parliament  an  ex^ncssk^n  of 
approval  But  it  has  never  be^  suggested,!  and 
896  it  is  not  the  law,  that  such  an  expression  of  approval 
operates  as  law,  or  that  in  law  it  precludes  th^  as¬ 
senting  Parliament  or  any  subsequent  Parliament,  ^rom 
refusing  to  give  its  sanction  to  any  legislative  proposals 
that  may  subsequently  be  brought  before  it.  Parliai|[ient, 
no  doubt,  as  the  Chief  Justice  points  out,  has  a  con^tu- 
tional  contrcfi  over  the  executive;  but  it  cannot  be  dis^ted 
that  the  creati<m  of  the  (^ligations  undertaken  in  treaties 
and  the  assent  to  their  form  and  quality  are  the  functi|)n  of 
Ihe  executive  alone.  Once  they  are  created,  while  |  they 
bind  the  State  as  i^ainst  the  other  contracting  pajrties. 
Parliament  may  refuse  to  perform  them  and  so  leave  the 
State  in  default’.  So  that  the  mere  making  of  the  Paints 
Interchange  Agreement  between  the  two  Gtovemments  ixmld 
not  affect  the  domestic  law  of  this  country,  and  if  it  re¬ 
quired  legislation  to  enable  the  Government  of  this  couintry, 
the  executive,  to  fulfill  any  obligations  that  it  unde^rtook 
under  that  agreement,  then  it  had  to  seek  that  legislation 
from  Parliament  before  it  could  live  up  to  tiie  coi^tract 
that  it  had  made.  It  might  be  left  in  default  if  it  did  not 
secure  the  necessary  legislation.  I  think  that  is  a  full  and 
sufficient  answer  to  that  question.  I 
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Q.  37.  Assume  that  the  arrangements  discussed  in 

897  the  Knox-Purvis  correspondence  or  the  undertakings 
entered  into  in  the  Patent  Interchange  Agreements 

could  be  construed  as  purporting  to  confer  a  license  or 
X>ermission  from  the  U.  EL  Government  to  the  U.  S.  Gov¬ 
ernment  for  the  latter  to  use  patented  inventions  belonging 
to  British  subjects.  Disregarding  questions  of  extra-terri¬ 
torial  jurisdiction  would  the  U.  BL  Government's  action 
oi)erate  to  deprive  any  of  its  subjects  of  any  rights  in,  or 
in  respect  of,  the  use  of  the  relevant  patented  inventions! 
State  the  reasons  for  your  answer.  A.  No.  As  I  under¬ 
stand  the  question,  it  certainly  would  not,  for  reasons 
largely  contained  in  the  x)&ssage  I  have  quoted  from  Lord 
Atkin.  The  mere  making  of  agreements  between  the  Exec¬ 
utive  could  not  alter  the  law.  If  they  wished  to  fulfil  the 
obligations  that  they  had  undertaken  then  the  mere  fact 
that  they  had  entered  into  the  agreement  would  not  alter 
the  law,  and  they  would  have  to  seek  the  necessary  powers 
from  Paraliament  or  from  the  Privy  Council,  to  whom  the 
l^islation  had  been  delegated  at  that  time. 

Q.  38.  Please  refer  to  and  recite  paragraph  (a)  of  Arti¬ 
cle  I  of  the  Patent  Interchange  Agreement  concluded 

898  on  the  24th  August  1942  (Treaty  Series  No.  8).  A.  I 
win  read  Article  I,  which  is  quite  a  short  article: 

“Each  Government,  in  so  far  as  it  may  lawfully  do  so,  will 
procure  and  make  available  to  the  other  Government  for 
use  in  war  production  patent  rights,  information,  inven¬ 
tions,  designs  or  processes  requested  by  the  other  Govern¬ 
ment  In  the  case  of  the  United  States  of  America,  the 
law  authorising  such  procurement  and  transfer  is  now  the 
Act  of  the  Congress  of  the  United  States  approved  the  11th 
Mardi,  1941  (Public  11,  77th  Congress).  Eadi  Govern¬ 
ment  win  bear  the  cost  of  the  procurement  of  such  patent 
rights,  information,  inventions,  designs  or  processes  from 
its  own  nationals.  In  this  Agreement  the  term  ^tionals' 
ghAll  include  all  corporations  and  natural  persons  domi¬ 
ciled,  resident,  or  otherwise  within  the  jurisdiction  of  the 
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GJovemment  concerned  (as  well  as  the  Government  j  itself 
and  all  of  its  agencies),  except  natural  persons  who  are 
exdxisively  citizens  or  subjects  of  the  country  of  the  I  other 
Government.  The  basic  principle  as  to  which  Goverment 
shall  undertake  and  bear  the  cost  of  procurement  in  doubt¬ 
ful  cases  shall  be  decided  in  accordance  with  whether  dollar 
or  sterling  costs  are  necessarily  involved.  In  the  former 
case  the  Government  of  the  United  States  of  Anjierica 
899  will  effect  acquisition  and  in  the  latter  case  th^  Gov¬ 
ernment  of  the  United  Kingdom  will  effect  acquisi¬ 
tion  but  each  Government  will  pay  the  remuneratioii  and 
other  expenses  of  its  own  representatives  incurred  uIl  con¬ 
nection  with  communicating  any  research  or  manufacturing 
information  to  the  other  Government’’.  There  is  nd  (a) 
throughout  that  Artide.  I 

1946  has  an  (a).  I  do  not  think  it  matters,  but  f  will 
read  (a)  of  Artide  I  of  1946  so  that  we  will  get  then^  both 
on  the  record:  ^(a)  Each  Government,  in  so  far  as  i^  may 
lawfully  do  so,  will  procure  and  make  available  to  the  iother 
Government  for  use  in  war  production,  patent  rights,  in¬ 
formation,  inventions,  designs,  or  processes  request^  by 
the  other  Government.  In  the  case  of  the  United  Staies  of 
America,  the  law  authorising  such  procurement  and  trans¬ 
fer  is  now  the  Act  of  the  Congress  of  the  United  States 
approved  the  Hth  March,  1941  (Public  11,  77th  Congress), 
as  amended.  Each  Government  wiQ  bear  the  cost  of  the 
procurement  of  such  patent  rights,  information,  invennons, 
designs,  or  processes  from  its  own  nationals’.  That  m  the 
same,  Imt  shorter.  Then  there  is  a  paragraph  (b)|  that 
deals  with  the  definition  of  ‘nationals’,  which  is  not  in- 
duded  in  the  other  one.  I 
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Tnesday*  Slst  Hay,  1955. 

JAMES  MOULD,  of  1,  Lake  'View,  Canons  Paik,  Edg- 
ware,  Middlesex,  England,  Barrister  at  law,  aged  62  years, 
being  duly  sworn,  doth  depose  and  say  as  follows : 

Having  read  my  fonner  answers  to  the  interrogatories, 
I  desire  to  add  in  darification  of  three  such  answers  the 
following: — 

ZL  In  Interrogatory  21 1  now  see  I  was  asked  to  assnme 
the  absence  of  any  snch  document  as  is  referred  to  in  Sec¬ 
tion  7  of  the  Emergency  Powers  (Defence)  Act,  1989,  Le. 
*a  document  purporting  to  be  an  instrument  made  ...  in 
pursuance  of  ...  or  having  effect  under*  a  Defence  Regu¬ 
lation.  ISiis  assumption  I  failed  to  appreciate  when  giv¬ 
ing  my  answer.  In  amplification  of  my  former  answer,  I 
wish  to  make  dear  that  if  a  document  is  rdied  on  for  the 
purpose  of  establishing  the  making  of  an  authorisation 
under  the  Defence  then  to  come  within  Sec¬ 

tion  7  of  the  Emergency  Powers  (Defence)  Act,  1939,  the 
document  must  on  its  face  purport  to  be  (a)  made  or  issued 
...  in  pursuance  of  or  having  effect  under  the  particular 
Defence  Regulation  in  question;  afid  (b)  to  be  signed  by 
or  on  bdudf  of  the  rdevant  competent  authority 
9QI  spedfied  in  the  Defence  Regulation.  If  the  docu¬ 
ment  relied  on  fails  to  make  dear  on  its  face  ehher 
of  these  two  particulars,  it  does  not  satisfy  the  require¬ 
ments  of  Section  7  of  the  Emergency  Powers  (Defence) 
Act,  1939,  and  the  missing  particular  or  particulars  must 
be  strictly  proved  aHunde  by  him  who  seeks  to  estabHsh 
the  exercise  of  the  authority  alleged  to  have  been  exer¬ 
cised.  This  I  would  expect  an  Englidi  Court  to  require. 

27.  For  completion  and  clarification  of  my  former  answer 
to  Literrogatory  27,  I  desire  to  add  at  ^e  end  thereof: 
*It  follows,  therefore,  that  the  authorisation  under  Regu¬ 
lation  3  (5)  could  have  no  effect  to  relieve  the  licensee  of 
a  contractual  obligation  to  make  payment  in  respect  of 
the  use  of  a  patent’.  This  clarification  of  my  previous 
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answer  to  Interrogatory  27  does  not  affect  my  answer  to 
Interrogatory  28.  | 

30.  In  clarification  of  my  reasons  for  my  former  ansVer 
to  Interrogatory  30,  I  desire  to  add  at  the  end  thereof: 
‘It  follows  that  an  anthorisation  imder  Regulation  3  |(5) 
could  not  have  rendered  inoperative  the  obligation  to  ^ay 
royalty  under  Section  3  of  this  Agreement  %  j 

James  Mouij),  | 
Witness. 

I 

1 

903  Q.  “39.  Insofar  as  the  patent  rights  referred  t6  in 
said  Article  I  mean  rights  in  U.  S.  A.  patents!  of 

persons  subject  to  the  jurisdiction  of  the  U.  K-  <^ve^- 
ment,  state  what  powers  the  U.  K,  Government  had  to  m^e 
such  rights  available  to  the  U.  S.  Government  without  ^e 
authority  of  the  patentee  | 

(a)  before  24th  August  1942  | 

1 

(b)  after  23rd  August  1942.  A.  Before  the  date  of  the 
Patent  Interchange  Agreement,  the  United  Kingdom  Gt^v- 
emment  had  no  powers  whatsoever  to  make  those  United 
States  patent  rights  available  to  the  United  States  Gtovejm- 
ment  at  all,  so  far  as  I  know.  After  that  date — ^thatjis, 
August  of  1942 — ^namely,  on  the  17th  of  September,  1942, 
the  British  Government  made  Emergency  Powers  (de¬ 
fence)  Order  No.  1882  of  1942,  in  which  they  incorporaited 
a  Regulation  3A.  I  had  better  recite  the  Regulation.  It 
enacts  as  follows:  ‘A  competent  authority,  if  it  appears 
to  the  authority  expedient  so  to  do  in  the  interests  of  ^e 
defence  of  the  realm  or  the  efficient  prosecution  of  the  w^, 

may  by  directions  given  to  any  person  resident,  1  or 

904  who  has  at  any  time  since  the  seventeenth  day  |  of 
September,  1942,  been  resident,  in  the  United  Eijig- 

dom  and  who  is  entitled  to  any  right  in  respect  of  the  use 
in  the  United  States  of  America  of  an  invention,  discovery 
or  design,  require  him  to  grant  to  the  authority,  or  to  sfich 
person  or  authority  as  may  be  specified  in  the  directioW 
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a  licence,  in  such  form  and  for  sadi  period  as  may  be  so 
specified,  anthorising  the  nse  of  the  invention,  discovery 
or  design  by,  or  by  any  person  authorised  by,  the  authority 
or  person  to  whom  the  licence  is  granted,  and  conferring 
such  other  powers  in  connection  with  the  use  thereof  as 
appear  to  the  authority  expedient  as  aforesaid’.  So  that 
after  that  Segulation  the  United  Kingdom  Government, 
throng  the  competent  authority,  could  call  upon  the  owner 
of  the  United  States  patent  rights  to  grant  a  licence  to  the 
authority  itself  or  to  somebody  designated  by  them — ^pre¬ 
sumably  the  United  States  Government,  or  its  agent — ^under 
those  x>atent  rights  authorising  the  use  of  the  invention. 

Q.  40.  If  your  answer  to  the  previous  question 

905  does  not  contain  full  reference  to  paragraph  7(3) 
of  Statutory  Rules  and  Orders  1942  No.  1882  please 

refer  to  the  amendment  to  the  Defence  (Patents,  Trade 
Marks,  etc.)  Beg^^tion  1941  thereby  purported  to  be  made 
(and  hereinafter  called  Regulation  8A)  and  recite  and  ex¬ 
plain  paragraph  (1)  thereof.  A.  I  have,  I  think,  answered 
that  question.  I  have  fully  referred  to  Regulation  3A, 
which  was  introduced  by  amendment  into  the  Order  No. 
1780  of  1941  by  Regulation  7  (3),  which  read  as  follows: 
'After  the  said  Regulation  3’ — ^that  is  the  said  Regulation 
3  of  the  previous  Order — 'there  shall  be  inserted  the  follow¬ 
ing  Regulation  3A.’  So  that  I  have  referred  to  this  3A 
and  recited  and  explained  paragraph  (1). 

Q.  41.  When  did  Regulation  3A  come  into  force!  A. 
That  Order  No.  1882  of  1942  was  made  at  Buckingham 
Palace  on  the  17th  September,  1942.  That  is  the  date  borne 
by  the  Order,  and  I  think  it  came  into  effect  as  from  that 
date.  I  do  not  know  of  any  other  date. 

Q. '  42.  If  a  U.  BL  resident  is  directed  by  a  compe- 

906  tent  authority  to  grant  a  license  in  accordance  with 
Regulation  3A,  imder  his  U.  S.  patent,  is  there  pro¬ 
vision  for  him  to  be  compensated!  A.  Yes,  indeed.  I  have 
read  sub-section  (1).  Sub-section  (2)  of  Regulation  3A 
is  in  these  words :  'A  person  who  has  granted  a  licence  in 
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cmnpliaiice  with  Erections  given  under  paragraph  (1^  of 
this  Begnlation  shall  be  enticed  to  compensation  of  Snch 
amonnt  as  may  be  agreed  with  the  competent  antho^ty 
with  the  approval  of  the  Treasnry  or,  in  defanlt  of  agi^e- 
ment,  as  may  be  determined,  by  snch  person  or  bod^  of 
persons  as  the  Treasnry  may  specify,  to  be  jnst,  ha\[ing 
regard  to  the  ntility  of  the  invention,  discovery  or  dei^ign 
in  qnestion,  to  the  extent  of  its  nse  in  pnrsnance  of !  the 
licence,  and  to  all  other  relevant  circnmstances.’  So  ^hat 
that  snb-section  provided  for  compensation  of  a  person 
who  complied  with  a  direction  given  nnder  the  Begnlaiion 
to  grant  a  licence  nnder  the  preceding  snb-section.  j 
Q.  43.  If  a  direction  is  dnly  issned  nnder  said  Beg^- 
tion  3A,  and  the  patentee  who  is  a  British  snbject  faili  to 
comply  with  the  direction,  what  remedies  or  actions 

907  are  available  to  the  British  Government  and  against 
the  patentee  T  A.  Now,  for  that  yon  have  to  go  b^ck 

to  the  General  Defence  Begnlations,  of  which  I  have  jgot 
the  consolidated  copy  dated  1950.  That  gathers  together 
all  the  provisions  nnder  the  defence  legislation;  that  is  to 
say,  the  varions  Orders  nnder  it.  This  is  a  document  en¬ 
titled  ‘Defence  Begnlations  printed  as  in  force  on  10th 
December,  1950.  Prepared  in  the  Office  of  the  ParKanolen- 
tary  Connsel  to  His  Majesty’s  Treasury’,  and  on  pag^  89 
of  that  document  yon  will  find  Begnlation  92.  It  b^ars 
a  cross  reference  with  a  marginal  note:  TKegulal^on 
amended:  Statutory  Bnles  and  Orders  1940  (No.  699  ^d 
1968)  n,  pages  29  and  131 ;  continued  in  force  nnder  Sup¬ 
plies  and  Services  (Transitional  Powers)  Act,  1945  (S^  B. 
&  0. 1945  No.  1625)  and  by  Emergency  Laws  (Transitional 
Provisions)  Act,  1946,  Itoergency  Laws  (MisceHanepns 
Provisions)  A^  1947,  and  S.  L  1950  No.  1770’.  That  is 
only  keeping  it  in  force. 

Begnlation  92  provides  as  follows :  ‘If  any  per^n 

908  contravenes  or  fails  to  comply  with  any  of  these 
Begnlations’ — ^that  is,  Begnlations  made  xmder  |the 

Defence  Act  of  1939 — ^‘or  any  Order,  rule  or  bylaw  made 
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under  any  of  these  Begnlations,  or  any  direction  given  or 
requirement  imposed  under  any  of  these  Eegulations  or 
under  any  Order,  rule  or  bylaw  made  under  any  of  these 
Eegulations,  he  shall,  save  as  otherwise  expressly  provided 
by  or  under  that  Eegulation,  be  guilty  of  an  offence  against 
that  Eegulation;  and,  subject  to  any  special  provisions  con¬ 
tained  in  these  Eegulations,  a  person  guilty  of  an  offence 
against  any  of  these  Eegulations  shall  (a)  on  summary 
conviction,  be  liable  to  imprisonment  for  a  term  not  ex¬ 
ceeding  three  months  or  to  a  fine  not  exceeding  100  Pounds, 
or  to  both  such  imprisonment  and  such  fine,  or  (b)  on  con¬ 
viction  on  indictment,  be  liable  to  imprisonment  for  a  term 
not  exceeding  two  years  or  to  a  fine  not  exceeding  500 
Pounds,  or  to  both  such  imprisonment  and  such  fine.  (2) 
Where  a  person  convicted  on  indictment  of  an  offence 
against  any  of  these  Eegulations  is  a  body  corporate,  no 
provision  in  these  Eegulations  limiting  the  amount  of  the 
fine  which  may  be  imposed  shall  apply,  and  the  body 
909  corporate  sh^  be  liable  to  a  fine  of  such  amount  as 
the  court  thinks  just’.  So  that  those  are  the  penal¬ 
ties  imposed  for  failing  to  comply  with  a  direction  given 
by  the  competent  authority  under  3A(1). 

Q.  44.  Are  said  remedies  or  actions  civil  or  criminal  in 
nature?  A.  They  are  criminal  in  nature.  They  are  penal 
provisions. 

Q.  45.  Please  explain  what  the  prior  regulations  did  not 
cover  which  made  it  desirable  to  enact  said  Eegulation  3A 
in  the  Defence  Eegulations.  A.  I  think  I  have  dealc  with 
that  in  an  answer  to  an  earlier  question,  but  quite  briefly 
it  can  be  put  in  this  way.  The  British  Crown,  under  Sec¬ 
tion  29  of  the  Patents  and  Designs  Act,  1907,  could  direct 
a  person  to  use  the  British  patent  rights  within  the  provi¬ 
sions  of  that  section,  but  there  was  no  way  in  which,  for 
instance,  the  United  Kingdom  Government  could  have  im¬ 
plemented  thj^s  obligation  which  it  had  undertaken  towards 
the  United  States  Government  under  Article  1  of  the  Patent 
Interchange  Agreements,  which  it  will  be  remembered 
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enacted  that  each  Government,  in  so  far  as  it  may 

910  lawfnlly  do  so,  will  procure  and  make  avalaihle  to 
the  other  Government  for  use  in  war  production  patent 

rights,  information  and  so  forth.  Therefore,  in  or^er  to 
make  that  obligation  towards  the  United  States  Gh^vem- 
ment  of  any  value,  it  had  to  take  to  itself  additional  powers 
to  enable  it  to  direct  the  owner  of  a  United  States  patent 
to  make  those  patent  rights  available  to  the  United  States 
Government,  and  Section  3A,  quite  clearly,  was  doing  some¬ 
thing  in  that  direction.  It  could  direct  the  i)ersons  Speci¬ 
fied  in  the  Order,  persons  resident  in  the  United  Kiijgdom 
who  owned  United  States  patent  rights,  to  grant  a  licence 
under  those  United  States  patent  rights,  hut,  of  couj^,  it 
could  not  go  further  than  that,  or  it  did  not.  If  the  person 
who  was  directed  to  make  those  patent  rights  availaWe  to 
the  United  States  Government  by  granting  a  licence  was 
contumacious,  did  not  obey  the  Order,  he  could  go  to  jirison 
or  be  fined  under  the  penal  provisions,  but  they  still  would 
not  get  their  licence  from  him,  because  the  United  Kingdom 
Government  had  no  power,  as  it  were,  to  act  on  behalf  of 
the  patentee  to  grant  the  licence.  So  that  they  ha^  only 
armed  themselves  with  powers  to  that  extent.  jThey 

911  could  direct  the  owner  of  the  United  States  jjatent 
rights  to  grant  a  licence,  and  if  he  disobeye<^  they 

could  apply  the  sanctions  here  in  the  Defence  Eegulations 
1950,  which  I  have  quoted,  but  still  the  licence  did  i^ot  go 
until  they  had  reduced  the  contumacious  person  to  spch  a 
state  that  he  did  comply.  | 

Q.  46.  If  the  U.  EL  Government  had  desired  ana  in¬ 
tended  to  grant  to  the  U.  S.  Government  rights  under  U.  S. 
patents  of  Henry  Hughes  &  Son  Ltd.,  a  corporation  in¬ 
corporated  and  resident  in  the  U.  BL,  without  the  cojasent 
of  Henry  Hughes  &  Son  Ltd.,  are  you  aware  of  any  njieans 
by  which  the  U.  H.  Government  could  have  achiev^  its 
object  prior  to  the  coming  into  force  of  Begulation  3Af 
A.  No,  I  know  of  no  such  power  in  the  United  Kingdom 
Government.  i 
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Q.  47.  Assmnmg  that  no  direction  nnder  Begnlation  3A 
■was  given  to  Henry  Hnghes  &  Son  Ltd.  say  whether  yon 
are  aware  of  any  means  hy  which  the  U.  Government 
eonld  have  achieved  the  above  object  after  the  coming  into 
force  of  B^nlation  3A.  A.  No,  I  know  of  no  means 
912  by  which  they  eonld  have  bronght  abont  the  desired 
resnlt  save  by  acting  nnder  Begnlation  3^^” 

Mr.  Pollock:  This  terminates  the  reading  of  the  deposit 
tion,  your  Honor.  This  deposition  was  signed  by  the  wit¬ 
ness,  James  Monld,  and  also  by  Neil  M.  Bnge,  Consnl  of 
the  United  States  of  America  at  London,  England. 

I  ask  that  the  Clerk  mark  for  identification  as  Plaintiffs* 
Exhibit  No.  44,  I  believe,  a  copy  of  ‘Tteports  of  Patent, 
Design,  and  Trade  Mark  Oases’’  which  contains  the  ease  of 
AktiengeseUschaft  fur  Autogene  Aluminum  Schweissung 
V.  London  Aluminium  Co,  Ltd.  (No.  2),  referred  to  by  Mr. 
Monld  on  Page  16  of  his  original  deposition. 

And  I  offer  Plaintiffs’  Exhibit  No.  44  into  evidence. 

The  Conrt:  Plaintiffs’  Exhibit  No.  44  wiH  be  received  in 
evidence. 

(Therenx)on  a  doenment  entitled  ^Tteports  of  Patent,  De¬ 
sign,  and  Trade  Mark  Cases”  was  marked  by  the  Deputy 
Cleric  as  Plaintiffs’  Exhibit  No.  44  and  received  in  evi¬ 
dence.) 

Mr.  PoQodt:  1  also  ask  that  the  Clerk  mark  for  identi¬ 
fication  as  Plaintiffs’  Exhibit  No.  45  a  copy  of  the  opinion 
in  Attomey-General  for  Canada,  AppHlant,  vs.  Attorney- 
General  for  Ontario,  and  Others,  Respondents,  whidi  case 
is  referred  to  in  Mr.  Mould’s  original  deposition  at  Page  27 
thereof. 

912  And  1  ask  that  Plaintiffs’  Exhibit  No.  45  be  placed 
in  evidence. 

The  Conrt:  Plaintiffs’  Exhibit  No.  45  will  be  received 
in  evidence. 
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(Thereapon  the  aforementioned  opinion  was  marlkied  b7 
the  D^nty  Clerk  as  Plaintiffs*  Exhibit  No.  45  and  recced 
in  evidence.)  i 

Mr.  Pollock:  I  ask  that  the  Clerk  mark  for  identifica¬ 
tion  as  Plaintiffs*  Exhibit  No.  46  a  copy  of  "Statutory  jSules 
and  Orders  1942  No.  1882  Emergency  Powers  (Defence)** 
'iduch  has  been  relied  upon  by  Mr.  Mould  in  his  depo^tion. 

Arid  I  offer  Plaintiffs*  Exhibit  No.  46  into  evidenc^. 

The  Court:  Plaintiffs*  Exhibit  No.  46  will  be  re<|eived 

in  evidence.  i 

I 

(Thereupon  the  aforementioned  document  was  marked  by 
the  Deputy  Clerk  as  Plaintiffs*  Exhibit  No.  46  and  received 
in  evidence.) 

Mr.  Pollock:  I  ask  that  the  Clerk  mark  for  identifica¬ 
tion  as  Plaintiffs*  Exhibit  No.  47  a  paper  bound  volupie  of 
'T)efence  Begulations  1950**  which  was  referred  to  by  Mr. 
Mould  in  his  deposition.  | 

And  I  offer  Plaintiffs*  Exhibit  No.  47  in  evidence.  | 

Mr,  Hudson:  Did  you  say  "Defence  Eegulationfi**  of 
1950?  ! 

914  Mr.  Pollock:  Yes,  ^T)efence  Begulations**  of  1950. 
This  indndes  the  amended  forms. 

Mr.  Hudson:  Oh.  | 

The  Court:  Plaintiffs*  Exhibit  No.  47  will  be  re<jeived 
in  evidence. 

(Thereupon  a  document  entitled  ^T)efence  Begnlations 
1950**  was  marked  1^  the  Deputy  Clerk  as  PlaintiffE*  Ex¬ 
hibit  No.  47  and  received  in  evidence.)  j 

Mr.  Pollock:  I  ask  that  the  Clerk  mark  for  iden^fica- 
tion  as  Plaintiffs*  Exhibit  47-Al,  a  certified  copy  of  "Statu¬ 
tory  Buies  and  Orders  1939  No.  927  Emergency  Powers 
(Defence)  The  Defence  Begulations,  1939**  which  has!  been 
referred  to  by  Mr.  Mould  in  his  deposition.  I 
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And  I  offer  Plaintiffs*  Exhibit  No.  47-A  in  evidence; 

The  Court:  What  is  the  purpose  of  identifying  it  as  a 
sub  under - 

Mr.  Pollock:  Plaintiffs*  Exhibit  No.  47,  your  Honor,  rep¬ 
resents  various  amended  forms  of  the  Begulations  which 
appear  in  No.  47-A. 

The  Court:  Plaintiffs*  Exhibit  No.  47-A  will  be  received 
in  evidence. 
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918  Mr.  Hall:  Your  Honor,  I  thonght  the  first  order 
of  bnsiness  was  going  to  be  a  ruling  on  our  objec¬ 
tion  to  Defendants'  Exhibit  No.  13.  As  I  understand  it, 
they  had  some  additional  authority  they  wanted  to  cite  to 
the  effect  that  it  was  a  political  question. 

We  have  got  quite  a  number  of  cases  now  that  say  it  is  a 
judicial  question,  and  we  think  there  is  no  merit  to  the  idea 
that  it  is  a  political  question. 

The  Court:  Did  you  say  there  is  some  merit  to  the 
idea - 

Mr.  Hall:  I  say  there  is  no  merit  to  the  idea  that  it  is  a 
political  question. 

The  Court :  The  Court  didn’t  understand  you. 

Mr.  Hall:  Would  you  like  me  to  read  the  cases  that  we 
havet 

919  Mr.  Hudson:  May  I  comment  there,  if  the  Court 
please?  We  asked  for  you  to  reserve  judgment  on 

this.  Our  State  Department  and  the  Department  of  Jus¬ 
tice  in  collaboration  are  preparing  a  statement  as  to  the 
Government’s  position  which  will  have  a  definite  bearing. 

I  called  this  morning  and  that  is  almost  ready  for  presen¬ 
tation  but  I  am  not  sure  that  it  will  get  here  today.  But  I 
again  request  that  we  defer  this  question  until  the  record 
is  complete,  say,  until  Monday  morning. 

Mr.  Hall:  Well,  the  authorities  make  it  so  clear  that  no 
matter  what  the  United  States  said  about  it,  it  would  still 
be  invading  the  province  of  the  judiciary.  And,  conse¬ 
quently,  it  is  a  judicial  question. 

We  have  not  been  represented  in  any  dealings  before  the 
State  Department.  Defendant  has  gone  to  some  economic 
branch  of  the  State  Department  who  makes  claims  for 
United  States  citizens  against  foreign  governments  and 
they  more  or  less  act  as  international  attorneys  for  United 
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States  companies  against  Britisli  companies,  and  anything 
they  might  say  really  on  behalf  of  Bendiz  can  have  nothing 
to  do  with  the  case.  | 

Now,  yonr  Honor  has  been  here.  Yon  have  heard  th4 
witnesses.  Bear  Admiral  Smith,  a  man  who  was  involve4 
in  receiving  the  thing  on  behalf  of  the  United  States,  an<3| 
what  the  United  States  Government  says  that  th^ 
920  document  means  can’t  have  the  slightest  bearing 
on  it.  I 

Now,  yonr  Honor  is  the  jndicisry  of  the  United  State^ 
and  it  is  the  dnty  of  the  jndiciary  to  interpret  matters  an4 
not  to  decide  political  qnestions,  bnt  there  is  no  political 

j 

qnestion  involved.  i 

This  is  a  qnestion  of  evidence,  whether  a  document  i^ 
admissable  in  evidence  when  it  is  not  all  present.  And  thi 
State  Department,  I  assume,  is  not  going  to  certify  to  the 
drawings,  because  the  drawings  never  went  through  theii* 
hands.  The  drawings,  according  to  the  evidence  in  this 
case,  went  from  the  British  Government  to  the  Navy  De¬ 
partment  and  from  the  Navy  Department  to  Bendiz. 

So  the  drawings,  according  to  the  evidence,  were  sent  tq 
the  defendant,  Bendiz,  and  presumably,  they  have  them  of 
they  lost  them  or  something  else.  So  the  question  is  k 
question  of  evidence  and  not  a  political  question. 

And  there  are  a  number  of  decisions  which  are  directly 
in  point,  for  ezample,  the  decision  of  the  Second  Circuit 
Court  of  Appeals  in  Banco  Be  Espana  vs.  Federal  Reserve 
Bank  of  New  York,  114  F.  2nd  438.  I  am  reading  froih 
Page  442.  I 

The  Court :  What  is  the  citation  again  ?  j 

Mr.  Hall:  114  F.  2nd  438, 442.  | 


“The  courts  will  leave  for  the  Executive  the  deter- 

921  mination  of  all  ‘political^  issues ;  in  the  international 
field  this  means  such  matters  as  the  recognition  of  new 

governments  or  the  making  of  treaties,  not  the  direct  deter¬ 
mination  of  questions  of  property.” 

Note  that:  “not  the  direct  determination  of  questions  of 
property.” 

And  the  decision  of  the  Court  of  Appeals  of  New  York, 
in  that  it  was  a  case  where  the  State  Department  attempted 
to  tell  the  Court  of  Appeals  of  New  York  what  their  view 
was  on  certain  decrees  of  the  Netherlands  Government, 
foimd  at  289  N.  Y.  9,  and  then  turning  to  Page  15 : 

“The  certification  by  the  State  Department  that  the  Gov¬ 
ernment  of  the  United  States  has  recognized  the  Eoyal 
Netherlands  Government  in  England  as  the  government  of 
the  State  of  the  Netherlands  constitutes  a  determination 
of  political  questions  concerning  the  legitimacy  of  that  gov¬ 
ernment  and  its  decrees.” — citing  a  case — “The  scope  and 
the  effect  within  this  State  of  a  decree  promulgated  by  the 
recognized  government  are  judicial  questions,  just  as  the 
scope  and  effect  of  the  law  of  any  long-established  and 
recognized  friendly  foreign  government,  like  that  of 

922  England,  would  be  judicial  questions.” 

The  Court:  What  are  the  first  words  of  the  sen¬ 
tence  t  The  Court  didn’t  get  it. 

Mr.  Hall :  “The  scope  and  the  effect  within  this  State  of  a 
decree  promulgated  by  the  recognized  government  are  judi¬ 
cial  questions,  just  as  the  scope  and  effect  of  the  law  of  any 
long-established  and  recognized  friendly  foreign  govern¬ 
ment,  like  that  of  England,  would  be  judicial  questions. 
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'"The  certification  was  not  intended  to  withdraw  from  the  I 
conrt  jnrisdiction  or  right  to  determine  those  questions,  justj 
as  it  would  decide  other  judicial  questions,  without  advice  j 
or  suggestion  from  the  political  branch  of  the  government.”! 

That  last  sentence,  maybe  I  should  read  it  again.  I  didn’t 
read  it  very  fluently. 

“The  certification  was  not  intended  to  withdraw  from  the  I 

I 

court  jurisdiction  or  right  to  determine  those  questions,  justj 
as  it  would  decide  other  judicial  questions,  without  advice  | 
or  suggestion  from  the  political  branch  of  the  government.”  | 

I 

In  other  words,  the  Court  of  Appeals  say  that  those  | 
923  were  judicial  questions  and  its  duty  to  determine  I 
them.  I 

Now,  here  is  the  case  of  Sullivan  vs.  State  of  Sao  Paxilo,  ^ 
Circuit  Court  of  Appeals  of  the  Second  Circuit,  1941,  122 
F.  2nd  355. 


The  Court:  What  page?  i 

Mr.  HaU :  Page  355.  I 

The  Court:  355.  i 

I 

Mr.  HaU:  I  wiU  just  read  the  syllabus.  I  believe  that  is| 
clear  enough.  Syllabus  5: 


“The  adjudication  of  present  rights  to  property  within  | 
a  court’s  jurisdiction  was  a  purely  ‘judicial  function’,  which! 
no  executive  department  of  the  government  was  constitu-| 
tionaUy  or  practicaUy  equipped  to  discharge.  j 

“Every  court  has  general  power  to  pass  on  questions  | 
affecting  its  own  jurisdiction.”  | 


The  Court:  Well,  the  Court  wiU  interrupt  to  say  thatj 
counsel  for  the  plaintiffs  takes  the  position  that  no  repre-| 
sentation  by  the  Ctovemment  of  the  United  States  with! 
respect  to  this  aUeged  release  would  affect  the  situation  | 
so  far  as  concerns  the  admissibility  of  Exhibit  No.  13.  I 
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The  Court  has  no  way  of  knowing  what  material  is  to 
be  or  will  be  incorporated  in  the  cert^cation,  or,  the  mate¬ 
rial  to  be  famished  by  the  defendant  from  the  State  De¬ 
partment  of  the  United  States. 

924  Bnt  if  the  representation  or  statement,  as  to  the 
law,  of  the  plaintiffs  is  sonnd,  it  wonld  appear  that 

it  wonld  make  little  difference  what  is  in  the  certification. 
It  wonld  not  change  the  legal  sitnation  with  respect  to  the 
qnestion  of  whether  this  is  a  political  qnestion,  which  wonld 
be  governed  by  the  State  Department  or  whether  it  is  a 
jndidal  qnestion  npon  which  the  Conrt  mnst  pass  inde- 
I)endently. 

Now,  that  wonld  seem  to  pnt  the  defendant  in  the  posi¬ 
tion  of  being  called  npon  to  make  some  representation  or 
some  statement  in  answer  to  that  contention  inasmnch  as 
the  defendant  is  reqnesting  the  Conrt  to  defer  its  mling 
nntil  the  receipt  of  the  certificate  from  the  State  Depart¬ 
ment  of  the  United  States. 

Mr.  Hndson:  There  has  been,  if  the  Conrt  please,  an 
interchange  of  diplomatic  correspondence  between  the  State 
Department  and  the  British  Foreign  Office  which  began  in 
December  of  1953,  the  last  item  of  which,  I  believe,  was  in 
the  last  month  or  so,  which  is  still  continning,  as  to  the 
validity  of  these  letters  of  Angnst  26th  and  November  10 
of  1941,  signed  by  Air  Marshal  B511,  and  whether  or  not 
they  were  effective  as  an  agreement  between  the  two  gov¬ 
ernments. 

And  I  think  that  if  the  answer  to  that  is  it  wonld 

clearly  be  a  qnestion  of  a  political  matter.  Meanwhile, 
there  is  a  continning  diplomatic  controversy  on 

925  the  snbject  which,  I  snbmit,  places  the  validity  of 
the  release  in  the  realm  of  a  political  matter  between 

the  two  governments. 

The  Conrt:  What  is  yonr  answer  to  the  contention  of 
the  plaintiffs  that  the  cases  cited  stand  for  the  proposition 
that  the  adjndication  of  present  rights  to  property  is  a 
judicial  qnestion  rather  than  a  political  one  t 
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Mr.  Hudson:  My  answer  to  that  is  this  case  which!  I 
snbmit  to  yonr  Honor  in  onr  local  Conrt  of  Appeals,  Z. 
Assets  ReaUzation  Corporation,  et  al.  vs.  Hull,  Secretary 
of  State,  which  is  reported  in  114  F.  2nd  464.  j 

That  was  a  case  involving  the  determination  of  counter¬ 
claims  to  property  between  citizens  of  Germany  and  dtli- 
zens  of  the  United  States  arising  ont  of  the  first  wor|d 
war.  And  those  claims  were  adjudicated  by  what  w^s 
called  a  “Mixed  Claims  Commission”  which  made  finding 
in  favor  of  German  claimants  or  in  favor  of  Americain 
claimants,  and  they  reported  those  findings  to  the  Secr^ 
tary  of  State,  who  then  paid  the  claims  ont  of  funds  whicjh 
had  been  held  by  the  United  States  Government.  I 

In  this  particular  situation  a  dispute  had  arisen  com- 
ceming  certain  daimg  presented  by  Gorman  national^. 
The  Commission  over  the  protest  of  its  German  member 
had  by  a  majority  made  an  award  or  rather  a  finding  m 
favor  of  the  United  States  and  had  certified  that  find- 
926  ing  to  the  Secretary  of  State.  j 

The  ejffort  was  lien  made  by  the  German  plainti^ 
by  suit  for  injunction  to  prevent  the  Secretary  of  State 
from  carrying  out  or  from  acting  on  the  findings  of  tlje 
Mixed  Claims  Commission.  And  our  Court  of  Appeals 
here  went  quite  thoroughly  into  the  law  of  this  matter,  j 
If  your  Honor  has  the  report  there  I  might  call  attention 
to  the  bottom  of  Page  473 :  | 

fact,  the  situation  of  the  present  case  is  clearly  oije 
of  a  continuing  controversy  between  the  United  States  an^ 
Germany  although,  paradoxically,  neither  government  is  a 
I)arty  to  the  present  suit.”  j 

That,  of  course,  is  true  here.  Neither  government  is  ja 
party  to  this  suit.  Yet  the  validity  of  the  release  between 
them  is  a  matter  of  a  continuing  political  controversy  which 
we  wish  to  show  your  Honor  by  the  certificate  which  wiU 
be  furnished.  j 

The  court  then  went  on  to  hold  that  that  question  being 
a  political  one  it  was  for  the  State  Department  to  decide 
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and  was  ontside  the  jurisdiction  of  the  conrt  I  don’t  want 
to  read  the  whole  case,  bnt  I  might  call  attention  once  more 
to  the  bottom  of  the  righthand  colnmn  on  Page  473  which 
says: 

927  there  were  any  donbt  as  to  the  continning  in¬ 
terest  of  Germany” — meaning  the  nation  rather  than 

the  German  national — the  proceedings,  or  of  the  politi¬ 
cal  nature, of  the  controversy,  it  would  be  dispelled  by  a 
reading  of  the  acrimonious  protest  which  was  filed  following 
the  retirement  of  the  German  Commissioner,  •  •  •”  and 
so  on. 

As  your  Honor  knows,  we  have  in  this  case  a  suggestion 
filed  by  the  British  Ambassador  as  to  the  view  of  the 
British  Government  on  some  of  these  questions,  which,  I 
believe,  will  be  found  to  be  in  opposition  to  the  views  of 
our  Government  when  they  are  presented. 

The  Court:  Now,  this  case,  the  Court  takes  it,  involves 
the  disposition  of  a  claim  by  a  Commission  set  up  under 
some  sort  of  governmental  arrangement,  whether  it  is  statu¬ 
tory  or  by  treaty  ratified  by  the  Senate,  and  it  has  to  do 
with  moneys  which  would  be  involved  or  were  involved  in 
claims  filed  before  the  Commission. 

Is  that  correct! 

Mr.  Hudson:  The  Commission  consisted  of  an  umpire 
who  was  Mr.  Justice  Owen  Eoberts,  and  a  German  member 
and  an  American  member. 

The  Court:  In  other  words,  it  was  an  international 

commission - 

Mr.  Hudson :  That  is  correct 

928  The  Court:  — set  up  by  agreement  between  the 
two  governments. 

Mr.  Hudson :  That  is  correct 

The  Court:  Wouldn’t  that  clearly  raise  a  distinction? 
Wouldn’t  it  involve  a  question  as  to  whether  or  not  the 
determination  by  that  Commission  was  as  to  whether  it 
was  a  matter  for  the  courts  to  dedde  or  whether  it  was 


a  matter  to  be  governed  by  the  agreement  between  the  twp 
governments?  j 

Mr.  Hudson:  Well,  that  is  true,  but  that  is  what  we  sai^ 
here.  If  there  is  an  agreement  between  the  two  govern¬ 
ments  or  if  there  was  in  this  case  that  we  are  talking  abouj;, 
there  was  actually  a  dispute  among  the  members  of  thje 
Commission  as  to  the  findings  that  should  be  made,  and  thje 
German  Government  itself  then  stepped  in  and  dispute^ 
the  findings,  and  that  was  the  basis  on  which  the  suit  was 
filed.  I 

So  that,  in  effect,  it  was  the  question  of  whether  or  nbt 
the  representations  of  the  German  Government  in  this  su^t 
against  Secretary  Hull  could  be  heard  by  the  court.  I 

Now,  in  the  present  case  we  have  a  quite  similar  situa¬ 
tion  where  there  was  something  in  the  nature  of  an  Execik- 
tive  agreement  although  not  so  formally  entitled,  perhaps, 
yet  in  the  view  of  our  State  Department,  a  definite  agre^ 
ment  pursuant  to  an  exchange  of  correspondence  b^ 
929  tween  the  two  governments  before  the  war,  which  as 
to  this  sextant  was  implemented  by  these  letters  of 
Air  Marshal  HHL  j 

Now,  all  of  that  wDl  appear.  Would  your  Honor  look 
also  at  the  concurring  opinion  of  the  Supreme  Court,  t^e 
affirming  opinion  of  the  Supreme  Court,  I  should  say,  and 
I)articularly  the  special  concurring  opinion  in  that  affinp- 
ance  which  was  by  Mr.  Justice  Douglas  and  Mr.  Justi^ 
Black,  which  appears  in  Volume  311  U.  S.  Eeports.  Th^ 

said  that  the  exact -  ! 

The  Court :  What  page  is  it?  j 

Mr.  Hudson :  The  report  begins  on - 

The  Court :  Do  you  have  the  Law  Edition  citation? 

Mr.  Hudson :  I  do  not  have  it.  I  am  sorry. 

And  beginning  at  the  bottom  of  Page  492 :  j 

‘‘The  exact  challenge  made  by  petitioners” — ^now,  tiis 
was  the  corporation  which  was  a  German  national! — 
“against  the  awards  of  the  Commission  is  the  subject  lof 
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a  diplomatic  controversy  between  the  United  States  and 
Germany.” 

Now,  we  have  mnch  the  same  thing  here.  The  challenge 
is  made  by  these  plaintiffs,  British  nationals,  in  the  sense 
of  a  corporation,  bnt  the  controversy  once  again  is  between 
the  two  governments  as  to  the  same  subject  matter. 

The  Court:  Will  you  give  me  the  citation  of  that 

930  case  again,  please? 

Mr.  Hudson:  This  is  an  appeal  from  the  Court 
of  Appeals.  It  is  in  311  U.  S.  470,  and  I  was  reading  from 
Page  492,  beginning  at  the  bottom  of  Page  492. 

The  Court :  Very  well. 

Mr.  Hudson:  It  says  that  Germany's  contention  is  the 
same  as  the  petitioners,  which  appears  to  be  the  case  here. 
The  British  Government  is  apparently  appearing  here  on 
behalf  of  and  making  the  same  contentions  as  these  plain¬ 
tiffs. 

And  it  continues  to  say: 

‘‘And  the  Secretary  of  State,  in  charge  of  our  foreign 
affairs,  has  declined  to  accede  to  Germany’s  contention 
that  the  particular  awards  here  in  controversy  were  im¬ 
proper  and  should  not  be  certified  or  paid.” — ^which  will 
be  shown  to  the  Court  here,  that  our  State  Department 
also  has  declined  to  accede  to  the  British  view. 

“The  immediate  subject  matter  of  petitioners’  complaint, 
upon  which  rests  the  power  of  the  Court  to  act,  if  it  has 
any  power,  has  heretofore  been  repudiated  by  the  political 
branch  of  our  government.  A  contrary  conclusion  by  the 
courts  would  bring  about  a  square  dash - ** 

The  Court:  Pardon  me.  Where  is  that?  I  am 

931  trying  to  follow  you  in  my  copy  of  the  Law  Edition 
Eeport  I  don’t  know  just  where  you  are  reading. 

Are  you  reading  from  Page  492? 

Mr.  Hudson:  Page  493  now.  It  began  at  the  bottom  of 
Page  492. 
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The  Court :  Very  well  | 

Mr.  Hndson :  To  start  the  sentence  over  again :  | 

“The  immediate  snbject  matter  of  petitioners^  complaint, 
npon  which  rests  the  power  of  the  Court  to  act,  if  it  h^s 
any  power,  has  therefore  been  repudiated  by  the  politi<^ 
branch  of  our  government.  A  contrary  conclusion  by  t|ie 
courts  would  bring  about  a  square  clash  between  the  execu¬ 
tive  and  judicial  branches  of  government.  And  far  mojre 
than  this.  Whoever  is  entrusted  finally  to  determine  whiat 
government  must  or  must  not  do  in  a  dispute  between 
nations  is  the  ultimate  arbiter  of  momentous  questions  ^f 
public  policies  affecting  this  nation’s  relations” -  I 

The  Court:  Now,  who  are  they  referring  to  when  th^y 
say  “Whoever  is  entrusted  finally  to  determine  what  gov¬ 
ernment  must  or  must  not  do”?  They  are  referring  to 
Commission,  are  they  not  ? 

Mr.  Hudson:  No,  sir.  I  thinh  that  they  are  setti](ig 
932  up  that  this  is  a  momentous  question  and  that  wl][o- 
ever  has  to  pass  on  it  is  going  to  have  to  pass  oui  a 
question  of  national  or,  rather,  international  policy,  aid 
that  that  should  be,  as  it  follows  along  here  in  the  n^xt 
paragraph,  that  that  should  be  a  question  for  the  Stsite 
Department.  I 

It  says:  | 

I 

‘The  controversy  here  bears  all  the  earmarks  of  tl^t 
type  of  controversies  which  our  Constitution  has  confid,^ 
exclusively  to  the  executive  or  political  departments  |of 
government,  and  concerning  which  this  Court  has  majay 
times  repeated  ‘that  the  action  of  the  political  branches  j  of 
the  government  in  a  matter  that  belongs  to  them,  is  cc^ii- 
clusive’.”  j 

The  Court:  Well,  I  think  there  will  be  no  question  about 
that.  The  question  here  will  be  whether  this  belong  to  th^m 
in  this  instance,  in  this  immediate  case. 

Mr.  Hudson:  Well,  this  is  a  question  where  there  wJre 

I 

I 

I 

I 

I 
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letters,  as  stated  in  the  certificate,  from  the  British  Ck)v- 
emment,  to  the  United  States  Government,  certified  or 
acknowledged,  rather,  to  have  been  between  the  two  gov¬ 
ernments  which  pnrport  to  release  something  to  the  United 
States  Government  in  form  and  manner  stated  in  the  letter. 

The  Conrt:  Well,  don’t  yon  make  any  distinction 

933  between  a  sitnation  in  which  two  governments  have 
agreed  by  treaty  with  respect  to  the  disjwsition  of 

claims  of  individuals  and  a  sitnation  in  which  that  has  not 
taken  placet 

Mr.  Hndson:  I  think  there  was  no  treaty,  if  the  Conrt 
please,  bnt  simply  a  sort  of  an  execntive  agreement  in 
this  case. 

The  Conrt:  Well,  I  will  pnt  it  in  a  different  way.  Where 
a  body  has  been  set  np  snch  as  a  commission  for  the  pnr- 
pose  of  determining  by  agreement  between  the  govern¬ 
ments  and  a  sitnation  in  which  snch  a  body  has  not  been 
set  np - 

Mr.  Hndson:  Bnt  what  actnally  happened  in  that  case 
was  the  Gktrman  member  of  that  commission  retired  and 
then  the  GFerman  Government  came  in  and  made  its  claim 
apart  from  the  finding  of  the  Commission  and,  in  fact, 
contrary  to  the  finding  of  the  Commission. 

So  the  qnestion  was  not  whether  the  finding  of  the  Com¬ 
mission  was  to  be — mean,  the  actnal  finding  of  the  Com¬ 
mission  was  not  directly  involved  in  this  case.  It  was  a 
claim  by  a  German  national  against  the  United  States  on 
the  theory  of  Germany  and  the  Gorman  pjetitioner,  that 
is  the  corporation,  in  this  agreement,  was  the — realize  the 
facts  are  somewhat  different. 

Bnt  in  this  case  insofar  as  admissibility  are  con¬ 
cerned,  I  snbmit  that  these  letters  constitute,  in  the 

934  view, of  onr  Government,  a  definite  engagement  on 
the  part  of  the  British  Government  to  tie  United 

States  Government  and  that  the  validity  of  that  engage¬ 
ment  is  a  political  matter. 

Now,  it  may  well  be  that  it  is  subject  to  construction  as 
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to  its  scope  and  effect  but  here  we  are  confronted  oply 
with  the  qnestion  of  its  admissibility  and  not  with  the  stib- 
seqnent  construction  of  it. 

The  Court:  The  latter  statement  is  entirely  correct,  of 
course,  that  the  immediate  question  is  not  with  respectj  to 
its  scope  and  effect  The  question  is  whether  the  certi^ca- 
tion  by  the  United  States  Government,  the  contents  i  of 
which  have  not  been  disclosed  to  the  Court,  with  respecj  to 
the  effect  of  these  letters,  contained  or  incorporated!  in 
Defendant's  Exhibits  Nos.  13,  13-A  and  13-B,  are  matl^ers 
to  be  determined  by  the  Government  or  are  matters  tq  be 
determined  by  the  Court.  ! 

And  the  Court's  general  ruling  would  be  on  the  subject 
that  if  the  material  in  the  certification  would  throw  ^y 
light  upon  the  legal  question,  of  course,  the  Court  w(^d 
continue  to  defer  its  ruling  until  receipt  of  the  certification 
and  examination  thereof  by  the  Court.  | 

The  only  question  in  the  Court's  mind  is  whether  "^y 
certification,  regardless  of  what  it  might  contain,  wo^d 
bear  upon  the  question  of  whether  or  not  this  is  a  ma^r 
for  determination  by  the  Court  or  one  for  determi^- 
935  tion  by  the  United  States  Government  by  the  Stjate 
Department. 

Mr.  Hudson :  May  I  submit  a  hypothetical 
could  possibly  arise  if  this  were  excluded  and  was  held  ^ot 
even  admissible  to  show  a  release  T  Suppose  that  liext 
month  the  two  governments  do  reach  an  agreement!  A^ter 
all,  this  is  still  going  on,  this  controversy,  and  it  is  agreed 
by  both  sides  that  this  is  a  valid  release  as  to  certain  scc[pe. 

Then  what  position  would  we  be  in!  It  would  seenji  to 
me  that  that  would  precipitate  exactly  the  sort  of  tiding 
that  was  referred  to  by  the  Supreme  Court  as  a  “square 
dash",  if  I  may  use  the  same  words,  between  the  executive 
and  political  branches  of  the  Government. 

On  the  one  side  there  would  be  a  holding  that  it  is  ^ot 
admissible  in  evidence  and  has  no  bearing  at  all  on  jthe 
situation,  and  on  the  other  would  be  an  international  agi^ee- 


situation  w 
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ment  between  the  two  govemments  that  is  a  binding 
engagement. 

The  Conrt:  Well,  the  Conrt  has  expressed  the  general 
view  on  the  snbject,  that  if  the  material  in  the  certification 
or  the  certified  instniment  will  have  a  bearing  on  this,  the 
Conrt  will  continne  to  defer  its  mling  nntil  it  has  had  an 
opportunity  to  become  acquainted  with  the  material  in  the 
certified  instrument. 

That  is  the  Court’s  general  view  on  it. 

936  Mr.  Hall:  Your  Honor,  I  believe  that  the  question 
is  a  little  different  from  that  and  consequently  the 

ruling  should  be  made  now,  because,  as  I  understand  it, 
their  next  witness  is  going  to  be  their  British  banister. 

He  is  going  to  speak  on  the  British  law  on  this  matter 
and  it  will  be  desirable  to  know  when  he  testifies  whether 
this  letter  is  in  or  out. 

Now,  let’s  restate  it  so  that  you  remember  just  what  the 
issue  was. '  They  presented  the  letter.  We  did  not  assert 
that  the  letter  was  never  sent  It  was  our  position  that 
the  letter  was  incomplete.  The  letter  did  not  have  the 
drawings  which  were  the  subject  matter  of  the  release. 

Now,  the  drawings  never  went  through  the  State  Depart¬ 
ment  The  drawings  went  from  the  British  Government  to 
the  Navy  Department  and  then  to  Bendix.  And  we  say, 
and  I  believe  your  Honor  analyzed  the  letter  and  concluded 
that  the  release  was  a  release  of  the  drawings  and  that  the 
prior  letter  which  mentioned  the  whole  sextant  wasn’t  a 
release  at  all. 

Now,  that  is  the  function  of  the  judiciary,  to  construe 
what  happened.  So  the  question  is  whether  the  defendant, 
Bendix,  can  introduce  this  letter  without  introducing  the 
drawings.  Now,  one  point  that  we  made  was  that  these 
drawings  may  have  had  rubber  stamps  on  them  defining  the 
terms  of  the  release,  because  that  was  customary 

937  in  those  days.  So  the  terms  of  the  release  aren’t  all 
here  and  the  terms  of  the  release  aren’t  before  the 

State  Department  either. 
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So  how  can  they  intelligently  make  any  sort  of  a  deci-| 
sionT  They  can’t,  becanse  Bendix  is  withholding  the  evi-l 
dence  or  at  least  they  are  not  presenting  it.  Whether  thes^ 
drawings  were  sent  to  them  and  they  decided,  "Gee,  these 
are  awfnlly  bad.  We  are  going  to  throw  them  in  th^ 
wastebasket”  or  whether  they  jnst  lost  them  or  what  hapi 
pened  to  them  is  not  too  material  | 

The  material  thing  is  that  the  drawings  are  not  here.| 
And  it  is  impossible  for  the  Court  to  mle  on  what  the  re^ 
lease  was,  and  likewise  it  is  impossible  for  the  State  De^ 
partment  to  determine  what  the  release  is.  | 

Now,  are  we  going  to  pay  any  attention  to  some  release 
of  the  State  Department  based  on  inadequate  evidence^ 
This  is  a  question  of  the  admissibility  of  a  document.  Now^ 
supxx>se  there  was  a  treaty  between  the  United  States  and 
Great  Britain  and  defendant  wanted  to  produce  the 
treaty  T  Of  course,  we  take  judicial  notice  of  treaties.  But| 
leaving  out  the  question  of  judicial  notice,  suppose  th^ 
treaty  said  that  this,  that  and  the  other  thing  was  released| 
as  shown  on  the  attached  drawings  and  somebody  brough1| 
in  the  treaty  and  wanted  to  show  you  that  without  the 
drawings.  | 

Could  the  State  Department  just  certify,  "Well^ 
938  the  drawings  showed  such  and  such?”  I  don’t  be^ 
lieve  they  can.  They  can’t  certify  to  what  the  treaty^ 
says — mean,  what  the  treaty  means.  That  is  for  youi[ 
Honor  to  determine,  what  the  treaty  means.  j 

It  is  for  the  State  Department  to  certify  that  there  i^ 
such  and  such  a  treaty.  And  once  they  have  certified  that 
the  treaty  emsts,  then  it  is  your  Honor’s  duty  to  construe 
the  treaty. 

Now,  they  may  be  able  to  certify  that  there  was  some 
exchange  of  letters  between  the  British  Government  andl 
the  American  Government,  but  after  they  have  done  that 
their  function  is  at  an  end.  Then  it  is  your  Honor’s  duty 
to  determine  what  the  letters  mean  and  your  Honor  can’t 
determine  what  the  letters  mean  until  the  letters  are  herej 
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And  onr  contention  is  that  they  have  brought  in  such 
an  incomplete  part  of  the  letter  that  you  cannot  make  your 
determination.  So,  therefore,  the  letter  is  inadmissible  in 
evidence.  And  that  is  purely  a  judicial  question. 

There  is  no  case  anywhere  tiiat  ever  said  that  the  ad¬ 
missibility  of  evidence  was  a  political  question.  And  the 
citations  that  we  cited  on  the  subject  were  from  Wig- 
more  on  Evidence  and  not  from  somebody  on  international 
law.  It  is  purely  and  simply  an  elementary  question  of 
evidence  and  I  just  can’t  for  the  life  of  me  understand 
why  they  bring  up  the  question  of  a  political  issue. 

939  It  is  just  completely  foreign  to  the  situation  and 
nothing  the  State  Department  can  do  will  tell  you 

what  the  drawings  show  when  the  drawings  were  last  known 
of  in  the  hands  of  the  defendant.  The  State  Department 
can’t  certify  the  things  that  are  in  the  defendant’s  hands. 

Now,  if  these  drawings  were  in  the  files  of  some  govern¬ 
ment  department  and  the  appropriate  government  depart¬ 
ment  ceilified  “these  are  the  drawings”  then  it  may  be  that 
that  would  be  a  political  question  that  your  Honor  couldn’t 
go  back  of. 

But  they  have  not  certified  the  drawings  and  there  is  no 
statement  from  opposing  counsel  that  the  State  Depart¬ 
ment  intends  to  produce  the  drawings.  And,  therefore,  it 
doesn’t  make  any  difference  what  they  produce.  They  can’t 
produce  the  thing  which  is  missing,  which  your  Honor  says 
is  necessary  to  understand  the  letter. 

Consequently,  it  is  just  so  perfectly  dear  that  it  is  not 
a  political  question  that  there  is  no  use  to  waste  any  more 
time,  and  I  think  we  should  get  the  ruling  before  their 
British  barrister  takes  the  stand  so  we  will  know  how  to 
examine  him. 

The  Court:  Well,  is  the  examination  of  this  coming  wit¬ 
ness  to  be  determined  in  part,  or,  is  the  scope  of  the  exami¬ 
nation  to  be  conducted  to  be  determined  in  jjart  by  a  ques¬ 
tion  as  to  the  admissibility  of  Defendant’s  Exhibit 

940  No.  13  and  particularly  the  letter  of  November  10th  T 

Mr.  Hall :  Probably  not,  but  it  would  be  impossible 
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for  >>iTn  to  give  an  opinion  on  what  the  law  is  without 
knowing  what  the  factual  sitnation  is  that  the  opinioni  is 
to  apply  to.  I 

The  Court:  Well,  then  that  is  another  way  of  saying  that 
it  is  material,  isn’t  it  t 

Mr.HaUrWell, -  j 

The  Court:  The  question  that  the  Court  asked  is  whether 
or  not  it  is  material  to  the  examination  of  the  next  witness 
as  to  how  the  Court  rules  on  the  admissibility  of  Exhibit 
No.  13  and  13-A  and  13-B.  If  it  is  not,  then  one  of  ^e 
grounds  upon  which  counsel  for  the  plaintiffs  is  now  urgmg 
the  Court  to  rule  immediately  rather  than  to  contmue;  to 
defer  would  not  exist.  I 

In  other  words,  if  the  examination  of  the  next  witness 
can  be  conducted  equally  as  well  if  the  Court  defers  ad  it 
could  if  the  Court  rules,  then  the  Court  would  continu^  to 
defer  until  receipt  of  the  certified  materiaL  i 

Mr.  Hudson:  I  think  that  it  can,  if  the  Court  please. 
Mr.  Stansheld  has  prepared  this  deposition  with  iir. 
Graham  and  I  understand  there  will  be  no  direct  refer¬ 
ence  to  the  letter  whatever.  j 

It  is  a  question  of  what  the  British  law  is  and  wjbat 
authority  the  British  Government  had  to  give  releases 
under  certain  conditions. 

941  The  Court :  Is  it  with  respect  to  the  same  subject 
matter  that  was  the  subject  matter  of  the  deposition 
read  yesterday?  i 

Mr.  Hudson:  Yes,  to  some  extent  although  it  does  jaot 
go  into  as  much  detail  or  as  much  specificity  as  the  Mojold 
deposition.  That  is  correct.  It  is  rebuttal  to  that  depo¬ 
sition.  j 

The  Court:  The  Court  dislikes  to  rule  upon  a  mister 
when  there  has  been  something  in  the  nature  of  a  comijiit- 
ment  that  the  Court  will  not  rule  until  it  receives  certjain 
material  whidi  one  party  has  requested  the  Court  to  [re¬ 
ceive  and  to  consider  l^fore  ruling,  and  that  tenta^ve 
commitment  appears  to  the  Court  to  have  been  made.  | 
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Mr.  Hall :  All  right. 

The  Court ;  Now,  if  it  were  going  to  affect  the  following 
testimony  in  snch  a  way  that  it  wonld  be  necessary  that  a 
mling  be  made  in  order  that  the  testimony  conld  be  given 
at  all,  the  Conrt  wonld  feel  compelled  or  impelled  to  rule. 

Mr.  Hall :  Well  then,  let's  let  it  go. 

The  Court :  But  since  that  doesn't  appear  to  be  the  case, 
unless  counsel  for  the  plaintiffs  has  some  contrary  repre¬ 
sentation,  the  Court  is  inclined  to  continue  to  defer  the 
ruling  on  the  admissibility  of  Exhibit  No.  13,  A  and  B 
xmtil  receipt  of  the  certified  material  from  the  State 
942  Department. 

Mr.  HaU:  AH  right 

The  Court:  And  the  Court  will  so  rule  at  this  time. 


945  John  P.  Graham 

was  called  as  a  witness  for  and  on  behalf  of  the  Defendant, 
and  being  then  and  there  duly  sworn  by  the  Deputy  Clerk 
assximed  the  witness  stand  and  testified  as  follows: 


By  Mr.  Stansfield: 

946  Q.  Will  you  please  state  your  full  name,  age,  ad¬ 
dress,  and  nationality  T  A.  My  full  name  is  John 
Patrick  Graham.  I  am  forty-nine  years  old.  My  address 
is  32  Essex  Court,  Temple,  London,  E.  C.  4,  and  I  am  a 
British  subject  by  birth. 

Q.  And  will  you  state  what  is  your  profession  T  A.  I 
am  a  barrister  at  law  and  to  give  myself  full  title,  one  of 
Her  Majesty's  Coxmsel  Learned  in  the  Law.  Now,  that  is, 
I  think,  the  proper  full  title,  but  it  is  normally  shortened 
to  Queen's  Counsel  or  even  shorter  to  Q.  C. 

Q.  And  just  what  exactly  is  a  Queen's  Counsel.  A. 
Well,  that  is  rather  an  involved  question,  and  I  think  to 
give  a  full  explanation  would  be  somewhat  of  a  lengthy 
business  since  the  origin  goes  back  in  our  history  and  in  our 
legal  tradition. 

But  I  think  it  may  be  briefly  explained  as  follows.  A 


475 


Qneen’s  Connsel  is  appointed  by  the  Qneen  on  the  recoifi- 
mendation  of  the  Lord  Chancellor  of  Great  Britain.  After 
his  appointment  the  Qneen,  acting  throngh  her  mi^- 

947  isters  and  government  departments,  has  first  call  bn 
the  services  of  a  Qneen^s  Counsel  in  matters  which 

involve  the  royal  prerogative  and  in  litigation  by  govern¬ 
ment  departments  or  any  cases  where  the  government  jis 
involved.  j 

I  thiTih  it  is  probably  right  to  say  that  Queen’s  Counsel 
are  limited  or  somewhat  limited  and  specially  selectjed 
group  of  counsel  who,  generally,  you  might  describe  ^s 
being  in  the  top  rank  of  their  profession.  Their  dutijes 
differ  somewhat  from  the  duties  of  barristers  who  are  ijot 
Queen’s  Counsel,  but  unless  you  understood  our  procedx^re 
very  well,  I  don’t  think  it  would  be  profitable  to  go  into  jit. 

Broadly  speaking,  a  Queen’s  Counsel  is  engaged  in,  w^U, 
more  important  cases,  or  the  more  important  cases,  I  wiill 
say,  and  he  is  not  entitled  without  the  assistance  of  a  junior 
counsel,  as  we  caU  it;  that  is  a  counsel  who  is  not  a  Q  C 
to  do  certain  things,  such  as  drafting  documents.  ! 

But  broadly  speaking,  he  does  the  same  thing  when  |he 
becomes  the  Queen’s  Counsel  as  he  did  before  but  gener¬ 
ally  his  status  is  perhaps  slightly  elevated.  ! 

I  think  that  probably  gives  a  fair  description  of  l!he 
matter.  | 

Q.  Will  you  please  outline  your  qualifications  and  ^- 
perience  m  English  law?  A.  WeU,  I  graduated  from  Catn- 
bridge  University  in  1928  and  shortly  after  thaj  I 

948  entered  the  Chambers  of  Sir  Stafford  Cripps,  ajid 
I  entered  as  a  pupil  of  Sir  Lionel  Heald,  who  qufte 

recently,  as  you  may  know,  served  as  attorney  general  jin 
the  government  in  England.  | 

And  I  have  been  continuously  associated  over  a  lojig 
period  of  years  in  my  professional  capacity  with  Sir  Lioi^el 
Heald.  I  have  appeared  in  many  cases  with  hiTn.  | 

And  for  the  purposes  of  the  record,  I  probably  shoijld 
say  that  as  far  as  the  dates  are  concerned,  that  I  was  caUled 
to  the  bar,  as  we  say,  or  became  a  barrister  in  1930,  and  I 


took  mlk,  as  we  say,  or  became  a  Queen’s  Counsel  in  the 
Coronation  year,  1953. 

Q.  What  has  been  the  general  nature  of  your  practice 
at  the  bar?  A.  Well,  I  have  practiced  continuously  since 
1930  with  the  exception  of  the  war  years,  1939  to  1945,  when 
I  served  in  the  Eoyal  Air  Force,  and  had  the  good  fortune 
to  spend  some  of  my  time  in  this  country. 

And  since  then  I  have  carried  on  an  active  practice  in 
many  courts.  Perhaps  I  had  better  list  some  of  them: 
The  High  Court  of  Justice,  the  Court  of  Appeal,  the  House 
of  Lords,  the  Privy  Council,  the  Patent  Office,  and  also  in 
Committees  of  the  House  of  Commons  and  House  of  Lords 
in  connection  with  the  passage  of  bills  through  both  Houses 
of  Parliament. 

In  particular  I  have  been  engaged  in  many  patent, 
949  design  and  trade  mark  cases,  and  in  proceedings 
before  the  Eoyal  Commission  on  Awards  to  Inven¬ 
tors,  which,  I  think,  corresponds  to  your  Court  of  Claims 
in  this  coimtry. 

I  am  the  author  of  a  book  entitled  “Awards  to  Inventors” 
which  deals  with  the  sort  of  matters  we  are  discussing  in 
this  case,  namely,  the  use  by  the  Crown  of  inventions  and 
with  the  principles  applicable  to  awards  made  by  the  Eoyal 
Commission  for  use  by  the  Crown  of  inventions. 

I  think, it  is  the  only  book  on  the  subject.  And  part  of 
the  subject  matter  of  that  book  concerns  the  British  Patent 
Acts,  the  Defence  Eegulations,  and  the  Patent  Interchange 
Agreement  between  Great  Britain  and  the  United  States, 
all  of  which  are  matters  about  which  I  have  been  consulted 
by  Bendix  in  this  case. 

Apart  from  the  present  case,  I  have  had  occasion,  in 
fact,  quite  a  number  of  occasions,  to  consider  and  advise 
upon  ^e  powers  of  the  Crown  and  the  rights  of  the  subject 
in  connection  with  the  use  of  inventions  by  the  Crown  in 
time  of  war  and  also  in  time  of  'pe&ce, 

Q.  Well,  Mr.  Graham,  then  to  lay  a  historical  founda¬ 
tion,  prior  to  this  late  war  what  were  the  jwwers  of  the 
Crown  with  respect  to  inventions  owned  by  its  subjects  f 
At  Prior  to  the  war  of  1939  to  1945  the  rights  of  the  Crown 


were,  broadly  speaking,  confined  to  the  right  to  inanxifa<f- 
ture  and  nse  patented  inventions  in  accordance  with 

950  the  provision  of  Section  29  of  the  Patents  and 

signs  Act  of  1907  to  '46.  | 

I  think — am  not  sure  that  I  have  a  separate  copy  <^f 
the  Act  with  me,  hut  the  section  actually  is  quoted  in  mV 
book  which  is  a  quite  convenient  way  of  seeing  it,  if  you 
would  have  a  copy  of  that.  I  think  it  is  on  Page  70 — ^n<i, 
Page  74.  I 

Mr.  Stansfield:  If  your  Honor  please,  we  would  like  tjj 
introduce  this  into  evidence  as  a  text  book  on  this  subjecj:. 
The  Court :  You  may  have  it  marked.  I 

The  Deputy  Clerk:  It  will  be  Defendant's  Exhibit  No.  3][. 
(Thereupon  a  book  entitled  “Awards  to  Inventors"  was 
marked  by  the  Deputy  Clerk  as  Defendant's  Exhibit  No.  3i 
for  identification.)  I 

The  Witness :  I  beg  your  pardonT  I 

The  Deputy  Clerk:  No.  31.  i 

The  Court :  What  is  the  title  of  it  ?  i 

The  Witness:  It  is  the  book  previously  referred  to,  your 
Honor,  “Awards  to  Inventors".  If  your  Honor  would  be 
good  enough  to  turn  to  Page  74,  Se^on  29  of  the  Act  is 

set  out  there  and  your  Honor  will  see -  | 

The  Court:  The i>age  again, please?  i 

The  Y^tness :  Page  74.  | 

951  The  Court :  Thank  you.  Very  well  I 

The  Witness:  Your  Honor  wlH  see  that.  This  i^ 

copied,  of  course,  from  the  Act.  “A  patent  shall  have  t<^ 
all  intents  the  like  effect  as  against  his  Majesty  the  Eon^ 
as  it  has  against  a  subject :  Provided  that  any  Government 
department  may,  by  themselves  or  by  such  of  their  agents'^ 
contractors,  or  others  as  may  be  authorized  in  writing  by 
them  at  any  time  after  the  application," — ^that  is  the  appli^ 
cation  of  the  patent — ^“make,  use  or  exercise  the  inventioi^ 
for  the  services  of  the  Crown  on  such  terms  as  may,  eithet 
before  or  after  the  use  thereof,  be  agreed  on,  with  th^ 
approval  of  the  Treasury,  between  the  department  and  the 
patentee,  or,  in  default  of  agreement,  as  may  be  settled  ih 
the  manner  hereinafter  provided. "  i 


I  tbiak  that  is  all  I  need  read  for  the  present  pnrposes. 
Bnt  perhaps  I  can  summarize  it  this  way.  That,  broadly 
speaking,  the  Crown  could  make  or  use  such  inventions 
by  its  authorized  agents  subject  to  the  payment  of  com¬ 
pensation  to  the  owner  of  the  patent. 

And  I  think  that  the  rights  of  the  Crown  prior  to  the 
war  are  quite  accurately  set  out  in  the  answers  of  Mr. 
Mould  to  Interrogatories  6  through  11  in  his  deposition. 

By  Mr.  Stansfield : 

Q.  Were  the  powers  of  the  Crown  with  resi)ect  to  the 
use  of  inventions  owned  by  its  subjects  expanded 

952  in  1939  or  thereafter  T  A.  Yes,  they  were. 

Q.  Would  you  please  state  how  this  expansion  was 
accomplished?  A.  Well,  it  was  primarily  accomplished  by 
the  passing  of  two  very  sweeping  Acts  of  Parliament  in 
the  years  1939  and  1940. 

And  those  Acts  were  called  the  Emergency  Powers  De¬ 
fence  Act  of  1939  and  the  Emergency  Powers  Defence  Act 
of  1940,  and  by  Eegulations,  as  ^ey  are  called,  which  were 
authorized  to  be  made  by  those  Acts. 

Mr.  Stansfield;  If  your  Honor  please,  we  would  Hke  to 
introduce  those  Acts  into  evidence.  There  will  be  a  series 
of  Acts  and  Eegulations  issued  in  pursuance  of  those  Acts. 
The  Court :  Series  of  Acts  and  Besolutions? 

The  'V^tness :  Eegulations. 

Mr.  Stansfield :  Eegulations. 

The  Court :  A  series  of  Acts  and  Eegulations  ? 

Mr.  Stansfield:  Yes.  That  is  correct.  To  be  8i)ecifio, 
there  are  two  broad  enabling  Acts  and,  oh,  some  six  or 
seven  Eegulations  issued  under  authority  of  and  by  power 
of  those  Acts. 

Now,  the  question - 

The  Court :  Very  well 

953  Mr.  Stansfield :  The  question  becomes  one  of  con¬ 
venience  as  to  giving  this  a  primary  number  and 

then  having  subsidiary  numbers  A,  B,  C,  D,  E  and  F. 

The  Court:  That  is  agreeable  if  counsel  has  no  objection. 
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961  Mr.  Hall;  Your  Honor,  we  have  agreed  on  th^ 

parts  now.  j 

Mr.  Stansfield:  Mr.  Graham  will  identify  any  referencejs 
of  his,  and  I  think  yon  could  possibly  identify  them  tha^ 
way. 

Mr.  Hall;  I  know,  but  I  want  it  to  state  as  to  this  an<^ 
the  other  document  we  have  no  objection,  and  specify  th^ 
document  to  which  we  have  limited  it  to  certain  parti^. 
Don^t  you  think  these  better  be  numbered  32-A  through-J- 
you  have  already  done  that,  haven^t  you  T 

The  Deputy  Clerk ;  Yes.  I 

j 

(Thereupon  Emergency  Powers  (Defence)  Act,  1939,  wa^ 
marked  by  the  Deputy  Clerk  as  Defendant's  Exhibit  No. 
for  identification.) 

(Thereupon  Emergency  Powers  (Defence)  Act,  1940,  was 
marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit  N<J. 

32-A  for  identification.)  | 

(Thereupon  Emergency  Powers  (Defence)  BegulationS 

contained  in  Statutory  Buies  and  Orders,  1939,  No.  978 
were  marked  by  the  Deputy  Clerk  Defendant’s  Exhibit 
No.  32-B.)  j 

I 

(Thereupon  Statutory  Buies  and  Orders,  1939,  No.  168$, 
was  marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibii 
No.  32-C  for  identification.)  | 

962  (Thereupon  Statutory  Buies  and  Orders,  1940,  N5. 
763,  was  marked  by  the  Deputy  Clerk  as  Defendant’ll 

Exhibit  No.  32-D  for  identification.) 

I 

(Thereupon  Statutory  Buies  and  Orders,  1940,  No.  8281, 
was  marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit 
No.  32-E  for  identification.)  j 

(Thereupon  Statutory  Buies  and  Orders,  1941,  No.  178o[ 
was  marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit 
No.  32-F  for  identification.)  j 
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(Therenpon  Statntory  Buies  and  Orders,  1942,  No.  1882, 
was  marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit 
No.  32-G  for  identification.) 

(Thereupon,  Patent  Act,  1949,  was  marked  by  the  Deputy 
Clerk  as  Defendant’s  Exhibit  No.  32-H  for  identification.) 

Mr.  Stansfield:  We  are  holding  up  the  proceedings  with 
thig- 

Mr.  Hall:  All  right.  32  there  is  no  objection.  No  objec¬ 
tion  to  Exhibit  32. 

Exhibit  32-A,  there  is  no  objection  to  that. 

Exhibit  32-B,  there  is  no  objection  to  that. 

Exhibit  32-C,  we  have  agreed  that  the  defendant  will 
limit  its  offer  to  the  material  starting  with  the  beginning 
of  the  regulations  and  ending  at  the  beginning  of  Para¬ 
graph  2  on  page  1.  In  other  words,  it  includes  the 
963  heading,  and  everything  down  to  and  inclusive  of 
Paragraph  1. 

You  agi:^  to  that? 

Mr.  Stansfield :  I  agree  to  that. 

Mr.  Hall :  And  the  rest  of  it  is  out. 

Mr.  Stansfield :  That  is  right. 

The  Court:  All  of  that  material  is  contained  on  page  If 

Mr.  Stansfield :  That  is  correct.  Your  Honor. 

The  Court :  Very  well 

Proceed. 

Mr.  Hall:  Exhibit  3-D,  we  have  agreed  that  the  offer 
here  should  be  limited  to  Paragraphs  11  to  14  inclusive  on 
page  3,  together  with  the  schedule  on  page  4. 

The  Court :  Paragraphs  11  through  14. 

Mr.  Stansfield :  Yes,  that  is  correct.  Your  Honor. 

The  Court  Very  well 

Mr.  Hall :  Exhibit  32-E,  their  offer  is  limited  as  follows : 
It  starts  from  the  beginning  of  the  pamphlet  and  ends 
with  line  9  on  page  3.  To  that  we  have  no  objection,  and 
the  rest  of  it  they  agree  to  omit. 

The  Court :  Very  well 
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Mr.  Stansfield:  We  haven’t  agreed  to  omit  anything  ont- 
side  of  these  exhibits  here.  | 

Mr.  Hall;  Oh,  yes.  j 

Exhibit  32-F,  their  offer  is  limited  now  to  J^e 
964  material  starting  nnder  the  heading  *Tatents,  1^ 
signs  Copyright  and  Trade  Marks”  et  cetera,  jon 
page  3,  and  continues  through  the  end  of  the  pamphlet. 
To  that  we  have  no  objection.  The  rest  of  it  they  h^ve 
agreed  to  omit  | 

The  Court:  Page  3 T  | 

Mr.  Stansfield :  That  is  correct  I 

The  Court :  Beginning  of  page  3  to  condusionf  ! 

Mr.  Hall:  Yes.  I 

The  Court ;  Very  welL  | 

Mr.  Han :  Exhibit  32-G,  there  is  no  objection.  I 

Exhibit  32-H,  there  is  no  objection,  however,  I  womd 
like  to  note  that  it  is  the  Patent  Act  of  1949,  and  all  ^ns 
happened  in  194L  We  don’t  see  what  it  has  got  to  do  w^th 
it,  but  we  are  not  objecting.  i 

The  Court:  Counsel  may  proceed.  ! 

No  objection  to  Defendant’s  Exhibits  Nos.  32-A  tojH, 
indusive,  the  Court  understands,  and  those  will  be  receiyed 
in  evidence.  I 

(Thereupon,  Defendant’s  Exhibits  for  identification  ^os. 
32  and  32-A  through  H,  inclusive,  were  received  in 
dence.) 


965  ByMr.  Stansfidd:  | 

Q.  Mr.  Graham,  will  you  please  tell  us,  having  hereto¬ 
fore  referred  to  the  Emergency  Powers  (Defence)  Aci  of 
1939  and  1940,  will  you  please  teH  us  what  was  the  pui^iort 
of  these  ActsT  A.  Well,  I  would  like  to  quote  from  those 
Acts  in  a  moment,  but  I  can  say  generally  that  their  object 
was  to  give  the  King  very  sweeping  jwwers  to  legislate 
by  Order  in  Council  on  such  matters  as — let  me  put  it  this 
way — ^to  enable  him  to  make  provisions  dealing  vnth, 
amongst  other  things,  the  securing  of  public  safety,  I  the 


defense  of  the  realm,  and  the  efficient  prosecution  of  the 
“war.  Of  course  it  'will  be  appreciated  that  legislation  by 
Order  in  Council  is  a  very  speedy  matter,  and  can  be  done 
very  quickly  without  the  delays  involved  in  the  normal 
X)a8sage  of  an  Act  through  Parliament. 

If  I  might  I  would  like  to  quote  from  the  Emergency 
Powers  (Defence)  Act  of  1939,  and  the  Act  of  1940.  Might 
I  have  those  two  exhibit  numbers  for  reference  purposes? 

I  am  sorry,  Your  Honor,  but  I  have  mine  tied  up,  and 
I  think  unless  I  have  the  exhibit  numbers  they  won’t  be 
referred  to - 

The  Court :  They  haven’t  been  marked? 

The  "Witness :  My  copy  hasn’t  been. 

The  Court:  Perhaps  they  had  better  be  marked. 
966  The  Witness:  May  I  take  the  Act  of  1939  first? 

The  Court:  That  appears  to  be  Defendant’s  Ex¬ 
hibit  32. 

The  "Witness :  I  am  much  obliged.  Your  Honor.  That’s 
what  I  wanted  to  know.  And  the  Act  of  1940  is  33? 

The  Court :  There  are  none  marked  33.  They  run  from 
32  through  32-G  conclusive. 

The  "Witness :  That  would  be  32- A. 

The  Court:  Yes,  2  May,  1940. 

The  Witness:  Yes,  Your  Honor.  That’s  the  one. 

The  Court:  "Very  well. 

The  "Witness:  Now,  Your  Honor,  if  I  might  just  turn 
to  the  Act  of  1939,  the  preamble  as  we  call  it  of  the  Act, 
Your  Honor  will  see  it  says  this : 

**An  Act  to  confer  on  His  Majesty  certain  powers 
which  it  is  expedient  that  His  Majesty  should  be  en¬ 
abled  to  exercise  in  the  present  emergency;  and  to 
make  further  provision  for  purposes  connected  with 
the  defense  of  the  realm.” 

And  the  first  section  in  the  Act: 

“Subject  to  the  provisions  of  this  section.  His  Maj¬ 
esty  may  by  Order  in  Council  make  such  regulation 
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(in  this  Act  referred  to  as  Defence  regulation)  ^ 
appear  to  him  to  be  necessary  or  expedient  f^r 
967  secnring  the  public  safety,  the  defence  of  the 
realm,  the  maintenance  of  public  order  and  tie 
efficient  prosecution  of  any  war  in  which  BDLs  Majesty 
may  be  engaged,  and  for  maintaining  supplies  and 
services  essential  to  the  life  of  the  community,”  | 

I 

And  then  Subsection  2  of  Section  1  says:  i 

I 

‘Without  prejudice  to  the  generality  of  the  powe^ 
conferred  by  the  preceding  subsection.  Defence  Begju- 
lations  may,  so  far  as  appears  to  His  Majesty  hi 
Council  to  be  necessary  or  expedient  for  any  of  tjie 
purposes  mentioned  in  that  subsection, -  I 


"(a)  make  provision- 


et  cetera. 


And  then  it  sets  out  a  large  number  of  special  cas^ 
which  the  defence  regulations  may  be  made  to  deal  w^th 
but  that  as  Subsection  2  clearly  indicates  is  without  preju¬ 
dice  to  the  generality  of  Subsection  1,  which  of  course  is 
in  very  wide  and  sweeping  terms.  j 

Then  I  think  for  the  present  purposes  it  is  probal]|ly 
sufficient  if  I  turn  over  the  page  to  Section  3  which  de^s 
specifically  with  certain  specific  extra-territorial  powers. 
T^at  reads :  | 

‘TJnless  the  contra^  intention  appears  therefrojn, 
any  provisions  contained  in,  or  having  effect  und^r, 
any  Defence  Regulation  shall - ”  [ 


968  Then  Paragraph  (a)  deals  with  the  specific  c^se 
of  ships  and  aircraft,  which  I  don^t  think  I  nefed 
read.  But  in  Subsection  1  (b)  it  deals  with  the  imposition 
of  prohibitions,  restrictions  or  obligations,  and  I  quote : 

“—on  persons,  apply  (subject  to  the  preceding 
provisions  of  this  subsection)  to  all  persons  in  t^e 

United  Kingdom - ”  j 

And  then  I  can  leave  out  the  next  few  words.  I 


i 
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“ - and  all  other  persons  being  British  snbjects 

except  persons - ” 

And  then  it  sets  ont  certain  categories  which  are  ex- 
dnded. 

So  it  is  clear  from  Subsection  (b)  of  Section  3  that 
unless  the  contrary  intention  appears,  the  regulation  was 
to  apply  to  all  British  subjects  wherever  they  might  be. 

I  thiiik  that's  all  I  need  quote  of  the  First  Act,  the  1939 
Act 

But  I  might  now  turn  to  the  1940  Act,  that  is  Exhibit 
32- A,  I  think  it  would  be  useful  to  read  a  little  of  that. 
It  is  a  very  short  Act,  and  its  object  was  to  extend  the 
already  very  wide  powers  which  ffis  Majesty  had  under 
the  1930  Act.  The  preamble  as  Your  Honor  wUi  see  says : 

"This  is  an  Act  to  extend  the  powers  which  may  be 
exercised  by  His  Majesty  under  the  Emergency 
Powers  (Defence)  Act,  1939. 

969  I  ‘^Whereas  by  the  Emergency  Powers  (De¬ 
fence)  Act,  1939,  His  Majesty  was  enabled  to 
exercise  certain  powers  for  the  purpose  of  meeting 
the  emergency  existing  at  the  date  of  the  passing  of 
that  Act; 

"And  whereas  by  reason  of  the  development  of  hos¬ 
tilities  since  that  date  it  has  become  necessary  to  ex¬ 
tend  the  said  powers  in  order  to  secure  the  whole 
resources  of  the  community  may  be  rendered  immedi¬ 
ately  available  when  required  for  purposes  connected 
with  the  defence  of  the  Realm:” 

Now  it  is  enacted  as  follows :  And  then  Section  1,  Sub¬ 
section  1  (I) : 

"The  powers  conferred  on  His  Majesty  by  the 
Emergency  Powers  (Defence)  Act,  1939  (hereinafter 
referred  to  as  the  Trincipal  Act')  shall,  notwith¬ 
standing  anything  in  that  Act,  include  power  by  Order 
in  Council  to  make  sudi  defence  regulations  making 
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provision  for  requiring  x>er8on8  to  place  themselvei^ 
their  services,  and  their  property  at  the  disposal  c|f 
His  Majesty,  as  appear  to  him  to  be  necessary  dr 
expedient  for  securing  the  public  safety,  the  defence 
of  the  Beahn,  the  maintenance  of  public  order,  or  the 
efficient  prosecution  of  any  war  in  which  His  Majestjy 
may  be  engaged,  or  for  maintaining  supplies  dr 
970  services  essential  to  the  life  of  the  commu* 
nity  ”  j 

One  of  the  main  objects  I  think  of  this  Act  was  io 
enable  powers  to  be  taken  whereby  persons  could 
conscripted  for  national  service,  because  that  was  specjL- 
fically  excluded  in  the  1930  Act  by  Subsection  5  of  Sectidn 
1.  I  didn’t  read  that  at  the  time,  but  it  reads  as  foUowijc 

^^othing  in  this  section  shall  authorize  the  impo^- 
tion  of  any  form  of  compulsory  Naval,  Military  or  Air 
Force  service  or  any  form  of  industrial  conscriptioii, 
or  the  making  of  provision  for  the  trial  by  courts 
martial  of  persons  not  being  i)ersons  subject  to  the 
Naval  Discipline  Act,  to  military  law  or  to  the  Ap 
Force  Act.”  j 

The  new  Act  of  1940  specifically  enabled  that  provisi<|n 
to  be  overruled.  j 

By  Mr.  Stansfield:  I 

I 

Q.  Following  these  Acts  were  regulations  duly  ma4e 
which  enlarged  the  right  of  the  Crown  in  respect  of  in¬ 
ventions,  patent  and  te<ffinical  information  generally  f 
Yes,  a  series  of  regulations  were  made.  The  first  of  the^e 
appeared  in  the  Emergency  Powers  (Defence)  Begulations 
contained  in  the  Statutory  Kules  and  Orders,  1939,  No.  9^8. 

Could  I  have  the  exhibit  number?  Is  that  32-C?  | 

Q.  32-B.  I 

971  The  Court:  The  number  on  the  cover  of  tte 
pamphlet  containing  the  material  in  Exhibit  324B 

I 

I 
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doesn^t  seem  to  correspond  with  the  nnmber  mentioned  hy 
the  witness. 

The  Witness:  I  think  I  can  help  Your  Honor  on  that. 
The  x>osition  was  this:  That  the  original  regulation  was 
contained  in  the  nnmber  I  gave  Yonr  Honor,  namely,  1939, 
No.  978.  Bnt  I  think  in  course  of  time  it  became  necessary 
to  reprint  that  regulation  because  they  had  all  been  used 
up.  In  fact,  I  have  a  copy  here  which  is  in  the  same 
words,  but  it  has  got  a  dijfferent  number.  The  actual 
number,  I  checked  it  very  carefully,  was  No.  978.  That 
was  the  original  regulation.  We  did  have  a  copy,  I  know. 
I  don^t  know  whelher  Your  Honor  has  it  or  that  it  is 
in  court. 

The  Court:  The  Court’s  question  was  only  for  the  pur¬ 
pose  of  identification  of  the  exhibit.  The  copy  the  Court 
holds  is  entitled  ‘‘Statutory  Buies  and  Orders,  1939,  No. 
1681.” 

The  Witness:  That’s  a  reprint.  Your  Honor. 

Have  you  got  978? 

Mr.  Stansfield:  Here  is  978. 

The  Witness:  I  think  Your  Honor  should  have  a  copy 
of  it.  The  original  is  attached  to  my  affidavit,  but  there 
is  a  very  short  supply,  and  we  couldn’t  get  them. 

Mr.  Hall:  Where  is  the  one  that  has  been  offered  in 
evidence? 

972  The  Court:  The  one  offered  in  evidence  was 
handed  by  the  Court  to  the  witness. 

Do  you  wish  to  make  some  substitution,  withdraw  Plain¬ 
tiff’s  Exhibit  No.  32-B  that  was  originally  offered  and 
substitute  some  other  instrument  for  it? 

Mr.  Stansfield:  Yes,  Your  Honor.  We  wish  to  substi¬ 
tute  the  Statutory  Buies  and  Orders,  1939,  No.  978,  as 
Exhibit  32-B  in  place  of  the  other. 

The  Court:  Very  well. 

The  Court  holds  in  his  hand  the  instrument  now  marked 
Defendant’s  Exhibit  No.  32-B  and  the  caption  is  “Statu¬ 
tory  Buies  and  Orders,  1939,  No.  978.” 
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Is  that  the  one  yon  wish  to  snbstitnte  for  the  origujial 

one?  I 

Mr.  Stansfield :  That  is  correct,  Yonr  Honor.  j 

The  Conrt:  Yon  may  do  so,  and  the  record  wiU  so 
dicate.  | 

Mr.  Hall:  We  have  no  objection  to  the  snbstitntibn, 
bnt  I  think  it  shonld  be  nnderstood  that  the  part  to  tijiis 
rather  large  book  that^s  going  to  be  in  will  be  the 
starting  with  Paragraph  4  on  page  2,  and  ending  at  ijhe 
bottom  of  page  3.  | 

The  Conrt:  WiU  yon  restate  that  limitation?  | 

Mr.  HaU:  As  I  fignred  ont  the  pertinent  portion  sta^rts 
with  Paragraph  4  on  page  2  and  ends  at  the  bott<})m 

973  of  page  3.  Am  I  correct,  Mr.  Graham?  [ 

The  Witness :  I  nnfortxmately  only  have  a  reprint 
in  the  other  copy.  I  can’t  foUow  yonr  nnmbering.  j 
Mr.  Hall:  Is  that  the  portion  yon  want  (indicating)  ?  j 
The  Witness:  It  is  the  same.  j 

Mr.  HaU:  If  they  wiU  limit  their  offer  of  that  bookjlet 
to  that  material  we  have  no  objection.  That  is,  fr^m 
Paragraph  4  on  page  2  to  the  end  of  page  3.  ! 

Yon  agree  to  that? 

Mr.  Stansfield:  We  agree.  ! 

The  Conrt:  WeU  that  in  effect  is  Paragraph  4,  simply 
Paragraph  4.  i 

Mr.  HaU:  That’s  right.  j 

The  Conrt :  WeU,  it  is  limited  to  Paragraph  4.  Is  tljni 
the  nnder standing  now?  | 

Mr.  Stansfield:  That’s  the  nnderstanding.  | 

The  Conrt:  Very  weU.  Pages  2  and  3.  It  appears  on 
part  of  page  2  and  aU  of  page  3.  Do  yon  have  it  now?  | 
The  TOtness :  I  have  it  now.  Thank  yon,  Yonr  Honj)r. 
The  Conrt:  Very  weU.  j 

The  Witness:  As  Yonr  Honor  wiU  see,  the  materjlal 
regnlation  is  Regnlation  6,  and  that  came  into  force 

974  on  the  date  specified  in  the  order,  September,  19^. 

The  Conrt:  Now  jnst  a  moment.  | 

The  Witness:  The  first  day  of  September,  1939.  j 
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The  Court:  You  asked  if  I  noticed  what  with  reference 
to  Paragraph  6t 

The  Witness:  The  only  regulation  that  is  material  is 
Eegulation  6. 

That’s  on  page  4  that  Your  Honor  referred  to.  978, 
1939,  Exhibit  32-B.  Has  Your  Honor  got  that  exhibit? 

The  Court:  Well,  there  is  a  confusion.  It  is  really 
Paragraph  4  which  includes  all  of  the  instrument,  which 
in  turn  includes  Paragraph  6. 

The  Witness:  Normally  we  refer  to  the  regulations  by 
number,  and  this  will  be  called  Begulation  6. 

The  Court:  Let’s  understand  it  by  reference  so  we  will 
be  clear  as  to  what  you  are  speaking  about.  Paragraph 
4  which  is  being  allowed  to  be  introduced  and  received,  the 
reading  is  as  follows: 

“After  Eegulation  Two  of  the  Principal  Regulations 
there  shall  be  inserted  the  following  Regulations:” 

And  then  appears  the  figure  six,  and  opposite  it  “in¬ 
ventions  and  designs.” 

Is  that  the  material  to  which  you  are  referring? 

The  Witness:  Yes,  Your  Honor.  That  is  what  I  am 
calling  Regulation  6. 

975  The  Court:  And  that  runs  the  remainder  of  page 
2  and  all  of  page  3  in  Defendant’s  Exhibit  32-B? 

The  Witness:  Yes. 

The  Court:  Very  Well.  We  understand  each  other. 

You  may  proceed. 

The  Witness :  Your  Honor,  that  Regulation  6  came  into 
force  on  the  1st  day  of  September,  1939,  and  were  sub¬ 
stantially  for  present  purposes  immaterial  variations  that 
remained  in  force  throughout  the  war.  I  think  it  might  be 
useful  if  I  read  Regulation  6,  Subparagraphs  3,  4  and  5. 

Subpargraph  3  reads  as  follows: 

“A  Secretary  of  State,  the  Admiralty  or  the  Board 
of  Trade,  if  it  happens  to  him  or  them  to  be  neces¬ 
sary  or  expedient  in  the  interests  of  the  Defence  of 
the  Realm  or  the  efficient  prosecution  of  war  so  to 
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do,  may  give  directions  to  any  person  reqniring  Inin 
to  furnish  to  such  authority  or  person  as  may  lie 
specified  in  the  directions  any  such  information  i|n 
his  possession  relating  to  any  invention,  design 
process  as  may  be  specified  in  the  directions,  or  d 
manded  of  him  by  the  said  authority  or  person.’^ 

And  then  reading  right  on  to  Subparagraph  4: 

“The  right  of  a  person  to  apply  for,  or  obtain,  |a 
patent  in  respect  of  an  invention  or  registri^ 

976  tion  in  respect  of  a  design  shall  not  be  preju¬ 
diced  by  reason  only  of  the  fact  that  the  in¬ 
vention  or  design  has  previously  been  communicate|d 
to  a  person  in  compliance  with  Paragraph  (3)  of  this 
Eegulation,  or  used  by  a  person  in  consequence  bf 
such  communication,  and  a  patent  in  respect  of  ak 
invention,  or  the  registration  of  a  design,  shall  ncft 
be  held  to  be  invalid  by  reason  only  that  the  inven¬ 
tion  or  design  has  been  so  communicated  or  used  ais 
aforesaid.’’ 

I 

I 

Now  we  come  to  Subparagraph  5  which  I  think  is  thle 
most  important  of  the  present  regulations  for  the  purpose 
of  this  case.  ! 

I 

“In  connection  with  the  making,  use  or  exercise 
of  any  invention  or  design  on  behalf  of,  or  for  tlie 
services  of,  the  Crown  (whether  by  virtue  of  tqe 
Patent  and  Designs  Act,  1907,  or  otherwise),  a  Se^jj- 
retary  of  State  or  the  Admiralty  may  authorize  the 
use  of  any  drawing,  model,  plan  or  other  documei|Lt 
or  information  in  such  manner  as  appears  to  the 
Secretary  of  State  or  the  Admiralty  to  be  expedient 
in  the  interests  of  the  defence  of  the  realm  or  the 
efficient  prosecution  of  war,  notwithstanding  anjj^- 
thing  to  the  contrary  contained  in  any  license  qr 
agreement;  and  any  license  or  agreement,  if  and  sjo 
far  as  it  confers  on  any  person,  otherwi4e 

977  than  for  the  benefit  of  the  Crown,  a  right  io 
receive  any  payment  in  respect  of  the  use  (ff 
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any  docnment  or  information  in  pnrsnance  of  snch 
an  anthorization,  shall  be  inoperative.^^ 

By  Mr.  Stansfield: 

Q.  Mr.  Graham,  will  yon  please  state  what  was  the  snb- 
seqnent  history  of  Regulation  6?  A.  There  were  a  number 
of  small  amendments  made  in  this  original  Regulation  6, 
and  I  think  it  is  necessary  to  trace  them  through  just 
to  see  what  they  amounted  to.  The  first  amendment  or 
addition  was  brought  in  by  regulation  contained  in  Statu¬ 
tory  Rules  and  Orders,  1939,  No.  1682.  Could  I  have 
the  exhibit  number  of  that? 

Mr.  Stansfield:  32-C. 

The  Court:  That  is  limited  in  the  agreement  between 
counsel  to  the  material  beginning  with  Paragraph  2,  page 
1,  is  that  correct? 

The  Witness:  I  think  not.  Your  Honor.  Has  Your 
Honor  got  1682?  Is  that  the  number? 

The  Court:  That  is  the  number. 

The  Witness:  Well  then  it  should  be,  if  I  may  say  so, 
the  whole  of  the  order  down  to  the  end  of  Paragraph  1. 

The  Court:  The  Court  intended  to  state  it  that  way. 
I  stated  it  differently,  beginning  at  the  beginning  and 
ending  at  Paragraph  2,  page  1,  which  is  another 
978  way  of  stating  it. 

The  Witness :  I  am  sorry.  I  thought  Your  Honor 
included  Paragraph - 

The  Court:  I  may  have  inadvertently  stated  it  incor¬ 
rectly,  but  we  understand  now  it  is  Paragraph  1. 

The  Witness:  That’s  it.  Paragraph  1. 

The  Court:  Yes. 

The  Witness:  Now,  Your  Honor,  it  is  a  very  simple 
amendment  that  was  made  by  this  regulation.  It  was 
merely  to  bring  in  the  Minister  of  Supply  as  one  of  the 
authorities  who  could  act  under  the  regulation. 

You  can  see  that  in  the  words  in  Paragraph  1  it  says: 

**The  following  amendment  shall  be  made  in  Reg^i- 
lation  6 — ” 
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That’s  the  regalatioii  we  are  talking  about. 

“ — of  the  principal  regulations: —  | 

“(a)  in  Paragraph  (I),  for  the  words  ‘or  the  Ad-J 
miralty’  there  shall  be  substituted  the  words  ‘The 
Admiralty  or  the  Minister  of  Supply’.”  ! 

And  similarly  the  “Board  of  Trade”  and  the  “MinisH 
ter  of  Supply”  was  added  in  addition.  So  it  is  a  veryl 
minor  amendment.  I 

Then  the  next  one  is  contained  in  what  I  presume  would 
be  Exhibit  32-D,  Statutory  Buies  and  Orders,  1940,j 
979  No.  763.  ! 

The  Court:  That  is  Statutory  Rules  and  Order^ 
1940,  828,  is  it  notT  j 

The  Witness:  I  am  on  763,  whatever  that  number  is.  | 
The  Court :  As  stated  by  the  Court  that  is  what  appear^ 
on  the  copy  of  Defendant’s  Exhibit  32-D  supplied  t6 
the  Court.  j 

981  The  effect  of  32-D  is  to  bring  in  the  Minister  o^ 
Aircraft  Production. 

The  Court:  Yes,  so  32-D  has  the  effect  of  bringing 
in  the  Minister  of  Aircraft  Production  in  addition 

982  to  the  other  officials  in  the  previous  Acts.  j 

The  Witness :  Yes.  j 

The  Court:  Very  welL  I 

The  Witness:  Then  we  come  to  32-E  which  as  I  sai^ 
is  1940,  No.  828,  and  that  as  I  say  is  a  very  minor  amend! 
ment,  and  you  will  find  it  by  looking  at  page  3,  Para 
graph  12.  I  had  better  say  “sdiedule.” 

The  Court:  You  can  pronounce  it  just  as  you  wish. 
The  Witness:  Your  Honor  will  see  12  says  “in  th^ 
provisions  of  the  principal  regulation  specified  in  Par^ 
1  of  the  schedules  of  this  order  for  the  word  ‘war’,  in  each 
place  where  that  word  occurs  there  shall  be  substituted 
‘The  War”’.  But  it  is  a  very  minor  amendment.  The 
amendment  was  I  presume  to  make  sure  that  the  regulaj 
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tion  only  applies  to  the  war  that  we  were  dealing  with,  and 
not  to  any  war. 

The  Conrt:  Very  well  Yon  may  proceed. 

The  Witness:  The  next  thing  tiiat  happened  was  the 
passing  in  1941  of  Statntory  Exiles  and  Orders,  1941,  No. 
1780. 

The  Court:  Yon  are  now  referring  to  Defendant’s  Ex¬ 
hibit  32-P,  is  that  correct  T 

The  Witness :  Yes,  Your  Honor. 

The  Court:  All  right. 

The  Witness:  As  Your  Honor  will  see  those  regula¬ 
tions  in  that  order  state  in  the  preamble : 

‘*His  Majesty  in  pursuance  of  the  Emergency 
983  Powers  (Defence)  Act  of  1939  and  1940 — ” 

It  brings  in  both  the  Acts  in  this  case  because 
of  course  the  1940  Act  by  then  had  been  passed.  That 
regulation  or  that  series  of  regulations  were  really  a 
reprinting  of  the  regulations  with  all  the  amendments 
which  had  been  made  to  date,  with  two  further  very  small 
minor  additions. 

If  Your  Honor  would  be  good  enough  to  turn  to  page 
2  you  will  see  reproduced  here  again  Subparagraphs  3 
and  5,  and  they  were  originally  expressed  as  being  part 
of  Eegulation  6.  Well,  the  numbering  has  now  been 
altered  to  3,  3  (3)  and  3  (5).  There  were  two  small  addi¬ 
tions  made  in  Eegulation  5.  Eegulation  3  I  think  was 
left  entirely  imaltered  with  the  amendments  to  date.  You 
will  see  that  we  have  now  got  in  Eegulation  3  (3)  in  addi¬ 
tion  to  the  “Admiralty”  the  other  Gk)vemment  depart¬ 
ments  that  were  brought  in  by  amendment,  the  Board  of 
Trade,  the  Minister  of  Supply,  the  Minister  of  Aircraft 
Production.  They  have  been  brought  in. 

Similarly  in  Eegulation  5  you  have  brought  in  the  same 
Ministries.  But  in  addition  to  that  there  was  the  addition 
of  the  word  “vending”  in  line  1  in  connection  with  the 
'^making,  use,  exercise  or  vending  of  any  invention.”  The 
word  ‘Vending”  was  added  to  give  wider  pK)wers.  It 
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really  is  a  matter  of  wording.  The  words  "application  i 
of  any  design,”  the  words,  "application  were  added.  | 
Bnt  apart  from  that,  the  regulation,  though  it  j 

984  now  has  a  new  number,  is  just  the  same  as  it  was  [ 
before.  I  don’t  think  that  those  amendments  made  j 

on  the  consolidation  and  reprinting  are  really  material  j 
for  present  purposes.  | 

The  Court:  Does  the  Court  understand  that  as  far  as  | 
32-P  is  concerned  it  merely  has  the  effect  of  adding  the  i 
word  "vending”?  | 

The  Witness :  Yes,  in  line  1.  ! 

The  Court:  In  line  1  of  Subparagraph  5  of  Paragraph  | 
3,  and  in  addition  the  words  "application  of  any”  pre- ! 
ceding  the  word  "design”  in  the  same  numbered  sub-  i 
paragraph.  ! 

The  Witness :  Yes,  Your  Honor.  | 

The  Court :  Which  is  Subparagraph  5  of  Paragraph  3.  | 

The  Witness :  That’s  correct.  I 

The  Court :  Very  weU,  proceed.  i 

The  Witness :  That  I  think  completes  the  history  of  the 
regulations  as  far  as  material  up  to  date. 

By  Mr.  Stansfield : 

Q.  All  right,  Mr.  Graham.  Would  you  please  state,  | 
and  how  is  one  to  determine  the  extent  of  the  powers  | 
granted  to  the  Crown  by  the  Act  and  Regulations?  A.[ 
Well,  that  can  only  be  determined  by  giving  the  Regula-i 
tions  and  Act  their  proper  legal  construction.  The  gen-i 
eral  principles  of  construction  in  English  law  I  imagine  j 
are  the  same  as  in  the  law  here,  that  the  regula-j 

985  tions  must  be  construed  in  their  context.  That  is  to 

say,  as  the  body  of  the  regulations,  and  not  in  isola¬ 
tion.  They  must  always  be  construed  in  the  light  of  thel 
surrounding  circumstances.  j 

Q.  What  were  the  surrotmding  circumstances?  A.  Weill 
of  course  the  most  important  surrounding  circumstances! 
that  time  was  the  fact  that  the  United  Kingdom  was  thenj 
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engaged  in  a  life  and  death  straggle  for  existence,  and 
that  in  this  connection  the  Emergency  Powers  (Defence) 
Acts  of  1939  and  1940  which  I  have  already  referred  to 
had  jnst  been  passed. 

Q.  Under  those  circumstances  what  was  the  effect  of 
these  ActsT 

The  Court:  What  do  you  mean  by  that,  “effect  of  these 
Acts”? 

By  Mr.  Stansfield: 

Q.  In  other  words,  what  powers  particularly  were  con¬ 
ferred  by  these  Acts  upon  the  Crown?  A.  Generally  I 
thint  one  can  say  that  these  two  Acts,  for  practical  pur¬ 
poses,  gave  unlimited  powers  to  His  Majesty  to  make  by 
Order  in  Council  any  regulations  which  were  necessary 
or  expedient  in  his  view  for  securing  public  safety,  the 
defence  of  the  Eealm,  and  the  efficient  prosecution  of  the 
war. 

The  Court:  Are  you  going  to  come  to  a  point  where 
you  will  implement  your  statement  by  any  judicial 
986  authority  or  other  authority? 

The  T^tness:  I  am.  Your  Honor. 

The  Court:  That  corroborates  your  statement  as  to  the 
power  given  the  Crown? 

The  Witness :  Yes,  Your  Honor. 

The  Court:  Well  then  is  it  spelled  out  in  the  authorities 
to  which  you  intend  to  refer  as  to  how,  and  in  what  man¬ 
ner,  and  under  what  limitations,  if  any,  the  said  power  is 
given  to  the  Crown? 

The  Witness :  It  is.  Your  Honor. 

The  Court:  Very  well. 

The  Witness:  And  of  course  you  must  add  to  that. 
Your  Honor,  the  fact  that  the  regulations  must  be  them¬ 
selves  construed.  Of  course  you  get  ceiiain  guidance 
from  the  words  the  regulations  themselves  as  to  their 
width. 

The  Court :  That  of  course  is  obvious. 
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The  Witness:  Yes. 

The  Court:  But  the  Courtis  inquiry  was,  it  may  be  ja 
little  anticipatory,  the  Courtis  inquiry  was  whether  yc^u 
intend  to  cite  some  specific  authority,  or  what  you  coiji- 
tend  to  be  an  authority,  of  some  body  or  court  or  entitly 
of  some  sort  which  purports  to  construe  within  the  cita¬ 
tion  the  powers  granted  to  the  Crown?  ! 

The  Witness :  I  most  certainly  do,  Your  Honor. 

The  Court:  Very  well.  i 

987  Now  generally  speaking  you  are  testifying  thit 
the  Defense  Acts,  the  Emergency  Defense  Acts  of 

1939  and  1940  give  to  the  Crown  power  to  conduct  the 
war  and  to  deal  with  situations  which  may  arise 
to  do  with  the  conduct  of  the  war,  is  that  correct? 

The  Witness:  Well,  Your  Honor,  I  put  it  perhaps  a 
little  wider  than  that.  I  think  the  words  I  used  weile 
something  like  that,  that  the  Crown  was  by  these  Adis 
given  unlimited  powers  to  make  any  regulations  whic|h 
were  necessary  or  expedient  for  the  purposes  mentioned 
in  the  Acts  themselves.  Those  purposes  were:  The  in¬ 
suring  of  public  safety,  the  defence  of  the  Bealm,  and 
the  eflBcient  prosecution  of  the  war.  J 

All  I  was  saying  was  that  those  were  extremely  wiae 
terms  and  would  cover  pretty  nearly  anything  so  far  as 
one  can  see.  ! 

The  Court:  Then  does  the  Court  understand  you  cor¬ 
rectly  to  state  that  the  Acts  in  question  gave  to  the  Crown 
unlimited  power  to  make  any  regulations  considered  ex¬ 
pedient  in  the  circumstances,  to  carry  ont  the  purpose^, 
and  effectuate  the  purpose  and  objectives  of  the  war?  j 

The  Witness:  Yes,  Your  Honor.  I  think  it  may  be  pqt 
that  way  quite  fairly.  | 

The  Court:  When  you  use  the  word  ‘‘unlimited”  yo^ 
mean  that  in  its  unlimited  sense,  in  its  unqualified 

988  sense?  j 

The  Witness:  Well,  the  only  limitations.  Your 
Honor,  are  expressed  in  the  Acts  themselves,  namely,  that 


having 
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the  regulations  must  be  necessary  or  expedient  for  secur¬ 
ing  public  safety,  the  defence  of  the  Eealm,  or  the  efficient 
prosecution  of  the  war.  Those  are  the  words  of  Section 
1  of  the  Act  of  1939. 

The  Court;  Very  well 

The  Witness:  I  mean  there  are  some  limitations,  obvi¬ 
ously,  but  what  I  was  saying  was  that  it  was  very  broad 
indeed. 

The  Court:  Very  weU.  The  Court  will  not  interrupt 
further.  Proceed. 

Mr.  Stansfield:  Well,  certainly  don’t  hesitate  to  inquire 
as  deeply  as  you  wish.  We  would  like  to  have  this  com¬ 
pletely  and  fully  expounded. 

The  Court:  The  Court’s  interruptions  were  designed 
to  clarify  in  the  Court’s  mind  the  position  taken  by  the 
witness  with  respect  to  his  statement  of  the  purposes 
of  the  Acts. 

The  Witness:  Yes,  I  am  only  dealing  with  the  matter 
quite  generally.  Your  Honor  will  appreciate. 

The  Court:  Yes,  the  Court  does  appreciate  it. 

By  Mr.  Stansfield: 

Q.  Having  testified  concerning  the  powers  conferred 
upon  the  Crown  in  the  previous  question,  can  you 
989  point  to  words  in  the  Act  of  1939  which  make  evi¬ 
dent  the  intention  to  grant  broad  powers  t  A.  I 
think  that  is  quite  clear  from  the  contrast  between  Sub¬ 
section  1  of  Section  1  of  the  1930  Act,  and  Subsection  2, 
because  if  you  will  read  those  two  sections  together.  Sub¬ 
section  1  is  obviously  very  general  in  its  terms.  Yet, 
when  youi  come  to  Subsection  2,  that  is  prefaced  by  the 
words  ‘^without  prejudice  to  the  generality  of  the  powers 
conferred  by  the  preceding  subsections,”  making  it  quite 
clear  that  when  you  read  Subsection  2,  you  should  not 
tbiuk  that  that  in  any  limits  the  broad  powers  given  by 
Subsection  L 

I  might  add  that  in  addition  to  that,  in  a  case  which 
I  am  going  to  refer  to  in  due  course  called  “The  K'ing 
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against  HaDiday,”  those  words  pnblic  safety,  tie 
defence  of  the  Beahn,  and  the  maintenance  of  pnhuc 
order,  and  the  efficient  prosecution  of  the  war'^  whidi 
occur  in  Subsection  1  are  described  by  the  learned  Jud^ 
I  think  it  was  in  the  House  of  Lords,  I  am  not  certaijn, 
as  being  dominant  words.  That  is,  they  are  the  wor^ 
which  govern  the  whole  meaning  and  purpose  of  the 
section. 

Q.  Do  you  find  in  the  Act  of  1939  any  limitation,  express 
or  implied,  on  the  territorial  operation  of  regulatiojis 
made  under  the  Act?  A.  If  you  will  return  to  Sejc- 
990  tions  3,  4  and  5,  particularly  Section  3,  there  are 
certain  specific  extra-territorial  powers  given  1^ 
those  sections,  but  in  my  opinion,  and  I  think  it  is  cle^r 
from  the  cases  which  I  will  refer  to  in  due  course,  the^ 
sections  are  not  intended  or  were  not  intended  to  act  as 
a  limitation  so  as  to  prevent  in  any  way  the  making  of 
regulations  having  an  extra-territorial  effect  in  other 
cases. 

It  is  perhaps  interesting  to  note  that  even  in  Section  3 
itself,  a  matter  I  think  I  already  referred  to  earlier,  it  is 
made  dear  that  so  far  as  British  subjects  are  concemeld, 
prohibitions  and  restrictions  or  obligations  shall  appjly 
to  them  wherever  they  may  be,  whether  in  the  United 
E^gdom  or  outside.  i 


1003  The  Witness:  Well,  I  needn^t  refer  to  that  cape 
at  all,  though  it,  of  course,  would  have  assisted  nle, 
but  I  would  just  again  desire  to  draw  your  Honoris  atteja- 
tion  to  the  words  in  Section  1  (1)  of  the  regulations,  vepy 
wide  words:  For  example,  ^TPhe  efficient  prosecution  bf 
the  war.”  And  it  is  my  submission,  and  I  think  clearly 
borne  out  by  the  cases  that  I  shall  refer  to  in  due  cour^ 
which  are  already  known  to  Mr.  Hall,  that  insofar  as  jit 
is  necessary  to  make  regulations  which  have  an  extra¬ 
territorial  effect,  that  part  certainly  exists  under  Se^ 
tion  1  of  the  Act.  ! 
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The  simplest  example  of  cotirse  is  the  very  large  num¬ 
ber  of  finance  regulations  which  were  made  during  the 
war  affecting  foreign  currency  owned  by  British  nationals. 

The  Court:  Counsel  may  proceed. 

Mr.  Stansfield :  Very  well,  Your  Honor. 

By  Mr.  Stansfield: 

Q.  Would  you  please  elaborate  on  the  general  principles 
of  construction  to  be  applied  to  these  defence  regulations, 
Mr.  Graham?  A.  Li  his  answer  to  the  fifteenth  interroga¬ 
tory  Mr.  Mould  referred  to  certain  pages  of  the  book 
“Maxwell  on  the  Interpretation  of  Statutes,”  which  I  have 
here.  That  book  is  recognized  in  England  as  an  authori¬ 
tative  work  on  that  subject.  I  agree  with  the  selection  of 
extracts  which  Mr.  Mould  has  made  so  far  as  his 
1004  selection  goes.  I  also  agree  with  him  as  to  his  con¬ 
clusions  so  far  as  they  go.  But  I  consider  that  hie 
extracts  and  conclusions  are  incomplete  in  two  very  im¬ 
portant  respects. 

Q.  Would  you  care  to  comment  upon  the  re8i)ect  in 
which  you  regard  Mr.  Mould’s  conclusions  as  incomplete? 
A,  Well,  the  first  qualification  which  I  think  must  be  put 
on  Mr.  Mould’s  conclusions  is  to  be  derived  from  the  de¬ 
cided  cases  in  which  the  construction  of  defence  regula¬ 
tions  have  been  in  issue.  I  don’t  think  that  I  can  do  better 
than  refer  to  BLalsbury’s  Laws  of  England,  Second  Edi¬ 
tion,  Volume  6. 

The  Court:  May  I  inquire  of  the  spelling  of  the  author? 

The  Witness:  H-a-l-s-b-u-r-y.  Second  Edition,  Volume 
6,  Paragraph  652,  page  527,  for  the  effect  of  the  cases. 
I  don’t  know  whether  Your  Honor  has  been  supplied  with 
a  copy  of  that. 

The  Court :  The  Court  doesn’t  have  a  copy  of  that. 

The  Witness:  We  have  copies.  It  is  in  the  Library  of 
Congress. 

The  Court:  The  Court  has  it  now. 

The  Witness:  It  is  just  a  page.  It  is  dealing  with  the 
subject  of  the  Eoyal  Prerogative,  and  it  talks  about  pre- 
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rogatives  of  the  war.  I  thiTih  I  would  like  to  read  |  the 
whole  of  the  paragraph.  | 

time  of  war  and  in  matters  relating  to  jwar 

1005  the  Crown  enjoys  generally  a  somewhat  wider  lati¬ 
tude  in  the  exercise  of  the  prerogative  than  in  llime 

of  peace,  for  in  such  matters  more  stringent  measures 
than  are  ordinarily  allowed  by  the  common  or  stajtute 
law  are  frequently  rendered  necessary  for  the  piiblic 
safety  or  for  the  restoration  of  -pesice  and  good  or^er. 
Thus,  it  is  possible  that  the  exercise  of  martial  la-vlr  is 
to  some  extent  permissible  in  time  of  war,  and  various 
prerogatives  relating  to  the  intercourse  between  Briitish 
subjects  and  those  of  foreign  countries  are  allowe<i  to 
the  Crown  in  time  of  war.”  ! 

Now  I  am  just  coming  to  the  particular  passage  which 
I  desire  to  emphasize.  ! 

“Presumptions  in  favor  of  the  liberty  or  property  of 
the  subject,  which  are  usually  of  great  effect  in  inter¬ 
preting  statutes  in  time  of  peace,  become  relatively  wieak 
in  time  of  war  when  the  safety  of  the  Bealm  is  in  danger.” 
Your  Honor  will  see  that  in  the  headnote,  in  jthe 

note -  1 

The  Court;  Proceed.  ! 

The  "Witness:  All  I  was  going  to  say.  Your  Honor,  Was 
that  in  the  note  H  you  see  there  are  certain  cases  ^ere. 
The  King  vs.  BaUiday,  Hudson* s  Bay  Company  vs.  Madlay, 
and  another  case  which  is  not  listed,  Liversidege 

1006  vs.  Anderson,  which  fully  support  in  my  view  that 
proposition.  Those  cases  Mr.  Hall  is  fully  aware 

of  because  they  were  in  my  affidavit.  | 

The  Court:  Is  this  citation  with  regard  to  presump^ons 
in  favor  of  the  liberty  or  property  of  the  subject  as  ^ey 
are  affected  by  war  being  referred  to  by  the  witness  as 
a  preliminary  to  something  more  detailed  and  specific 
The  "Witness :  Yes,  Your  Honor.  j 

The  Court:  In  other  words,  you  are  citing  or  refenjing 
to  a  paragraph  which  you  have  read  as  a  basis  for  a  niore 


detailed  statement  or  pronouncement  of  your  views  or 
opinions  respecting  tlie  prerogative  of  the  Crown  in  rela¬ 
tion  to  the  liberty  or  property,  or  more  particularly  the 
property  of  the  subject!  Is  that  true! 

The  Witness:  May  I  say  this,  Your  Honor?  I  think  it 
might  help  at  this  stage,  as  I  see  in  this  case  the  real 
dispute  of  the  parties  depends  upon  whether  you  con¬ 
strue  these  regulations  broadly  or  narrowly,  and  I  am 
merely  citing  these  cases  which  I  do  dte,  and  its  propo¬ 
sition  of  Halsbury  in  showing  that  in  time  of  war  any 
presumption  that  you  should  construe  a  regulation  nar¬ 
rowly  because  it  affects  a  person’s  property  or  his  lib¬ 
erty  is  not  a  thing  which  is  looked  on  with  favor  by  the 
courts  because  in  war  time  the  liberty  of  the  subject  must 
go  by  the  board  when  the  defence  of  the  Realm  and  safety 
of  the  whole  nation  is  at  stake.  Thaf  s  the  point. 
1007  The  Court:  The  Court  has  no  disposition  to  dis¬ 
cuss  this  matter.  It  is  going  to  be  presented  to 
the  Court.  But  perhaps  there  is  some  analogy  between 
the  Act,  Emergency  Powers  Act  of  1939,  and  the  Emer¬ 
gency  Powers  Act  of  1940,  and  what  was  titled  in  the 
IJnited  States  of  America  as  the  War  Powers  Act,  the 
Plrst  War  Powers  Act,  and  the  Second  War  Powers  Act, 

Now  the  Court  through  circumstances  chanced  to  have 
some  rather  intimate  relations  with  the  Second  War 
Powers  Act  because,  as  the  Congressional  Record  will 
show,  the  Court  in  its  capacity  as  a  Representative  of 
the  United  States  House  of  Representatives,  acted  as 
manager  in  the  passage  of  the  Second  War  Powers  Act. 

Now  the  Court  will  not  in  any  sense  be  affected  in  any 
issue  in  this  case  by  that  background.  But  while  it  is 
true  that  the  character  of  construction  that  the  witness 
as  counsel  has  contended  for  may  well  be  applicable, 
namely,  that  the  Act  is  required  to  be  construed  broadly, 
liberally,  yet  counsel  does  not  take  the  position,  the  Court 
feels  sure,  and  the  Court  is  inquiring,  that  those  rules  of 
construction  would  serve  to  justify  an  interpretation  of 
the  Act  which  would  be  at  variance  with  the  Act  itself 


501 


I 

I 


and  constmction  of  the  Act  placed  npon  it 
which  are  empowered  to  constme  it. 

The  Witness:  Oh,  certainly  not. 

1008  not. 

The  Conrt:  So  that  after  aU  the  condnsion  whi<th 
yon  have  stated,  and  it  is  within  yonr  province  to  sta^e 
it,  with  reference  to  the  rule  that  applies  as  to  the  coh- 
stmction  of  the  Act  is  shall  we  say  tempered  or  affect^ 
by  the  element  that  the  Conrt  has  referred  to.  I 

The  Witness :  Certainly.  I 

The  Conrt:  Namely,  the  constructions  that  have  be^n 
placed  npon  it  by  courts  or  by  bodies  that  are  empower^ 
to  construe  it.  Is  that  correct?  | 

The  Witness:  Certainly,  Yonr  Honor.  Certainly. 

The  Conrt :  Very  well  j 

Mr.  Stansfield:  Yonr  Honor,  I  would  like  to  offer  tl^ 
so  we  can  identify  this.  I 

The  Conrt :  It  will  be  identified-  I 

I 

By  Mr.  Stansfield:  j 

I 

Q.  Now  the  cases  to  which  yon  formerly  referred  fn 
very  little  detail  that  appear  in  this  footnote,  would  y6n 
please  elaborate  on  those  cases?  A.  Well,  I  thiTilr  the  ^st 
case  where  it  is  useful  to  refer  to — ^I  think  when  we  ha^e 
been  through  these  cases  I  shall  be  able  to  answer  Yo^ 
Honoris  question  in  detail — ^I  think  that  the  first  calse 
that  is  useful  to  refer  to  is  The  King  vs.  HaUiday,  whildi 
is  a  case  in  the  House  of  Lords,  and  is  reported 

1009  1917  Appeals  cases,  page  260.  That  case  was  a  ca^ 
in  the  First  World  War  where  there  was  a  ve^ry 

similar  Act  passed  to  the  Emergency  Powers  (Defenc^) 
Act,  1939  to  1940,  and  in  the  case  of  the  First  World  W^ 
it  was  called  The  Defence  of  the  Realm  Consolidation 
Act  in  1947.  As  you  will  see  from  the  headnote  the  Ajct 
had  very  similar  wording  to  the  words  in  the  present  A^t. 
When  I  say  “the  present”  I  mean  the  1939  Act.  The  Nihg 
was  given  power,  as  you  see  from  the  headnote,  to  iss^e 


by  the  cour^ 


I 

I 

I 

I 
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regnlatioiis  for  securing  the  public  safety  and  the  defence 
of  the  Eealm.  Again  the  same  words. 

Well,  it  is  qnite  nnnecessary,  I  think,  for  Yonr  Honor 
to  go  into  the  details  of  this  case  which  related  to  a  par¬ 
ticular  defense  regulation,  the  effect  of  which  was  to 
enable  the  Home  Secretary,  I  think  it  was,  or  the  Secre¬ 
tary  of  State,  to  imprison  people  without  trial  to  make 
sure  that  they  didn’t  cause  any  trouble. 

It  was  argued  in  that  case  that  if  it  had  been  intended 
to  take  away  the  rights  given  by  habeas  corpus,  that  the 
Act  or  the  regulation,  particularly  the  Act  in  that  case, 
ought  specifically  to  have  said  so. 

I  think  the  way  the  court  treated  it  can  be  seen  fairly 
quickly.  If  Your  Honor  has  a  photostatic  copy  of  the 
case  would  you  turn  to  page  270  just  to  pick  up,  which  I 
think  is  the  best  place.  That’s  in  the  speech  of  Lord 
Finlay,  who  was  the  Lord  Chancellor,  and  right  at 
1010  the  end  of  his  speech  he  says  at  the  top  of  page  270: 

‘‘The  statute - ” 

That’s  the  Consolidation  Act  which  corresponds  to  the 
Emergency  Powers  (Defence)  Act  in  our  present  case. 

“The  statute  was  passed  at  a  time  of  supreme  national 
danger,  which  still  exists.  The  danger  of  espionage  and 
of  damage  by  secret  agents  to  ships,  railways,  munition 
works,  bridges,  et  cetera,  had  to  be  guarded  against.  The 
restraint  imposed  may  be  a  necessary  measure  of  pre¬ 
caution,  and  in  the  interests  of  the  whole  nation  it  may 
be  regarded  as  expedient  that  such  an  order  should  be 
made  in  suitable  cases.  This  appears  to  me  to  be  the 
meaning  of  the  statute.  Every  reasonable  precaution  to 
obviate  hardship  which  is  consistent  with  the  object  of  the 
regulation  api)ears  to  have  been  taken. 

“It  was  urged  that  if  the  Legislature  had  intended  to 
interfere  with  personal  liberty  it  would  have  provided, 
as  on  previous  occasions  of  national  danger,  for  suspen¬ 
sion  of  the  rights  of  the  subject  as  to  a  writ  of  habeas 
corpus.  The  answer  is  simple.  The  Legislature  has  se- 
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lected  another  way  of  achieving  the  same  pnrposes,  prob-j 
ably  milder  as  well  as  more  effectual  than  those  adopted 
on  the  occasion  of  previous  wars.  j 

1011  “The  suggested  rule  as  to  construing  penal  stat-| 
utes  and  the  provision  as  to  trial  of  British  sub-j 

jects  by  jury  made  by  the  Defense  of  the  Bealm  Act,  1915, j 
have  no  relevance  in  dealing  with  an  executive  measure  by 
way  of  preventing  a  public  danger.”  j 

The  point  being  that  when  there  is  a  public  danger  youj 
are  not  to  construe  a  statute  in  such  a  way  as  to  prevent! 
anyone  being  deprived  of  their  personal  liberty  if  thej 
words  of  the  statutes  themselves  are  sufficient  to  enable! 
you  to  say.  Well,  on  their  natural  meaning  they  would  j 
cover  the  imprisonment  of  a  man  without  trial.  That^sj 
what  the  act  says.  And  therefore  I  am  not  going  to  con¬ 
strue  it  in  such  a  way  as  to  prevent  that  being  done,  which  i 
obviously  carries  out  the  object  of  the  Defense  Act.  i 
There  is  a  further  passage  which  I  think  is  in  the  speech  j 
of  Lord  Atkinson  on  page  275.  I  can  start  about  11  lines  j 

down  where  Your  Honor  sees  “and,  accordingly^* -  j 

The  Court:  The  Court  sees  them.  ! 

_  I 

The  Witness :  Well,  it  says :  j 

“And,  accordingly,  the  second  statute - **  | 

Well,  the  second  statute  was  the  Defence  of  the  Bealm,  j 
the  Consolidation  Act  of  1914.  1 

I 

“And,  accordingly,  the  second  statute,  though  it  ! 

1012  covers  the  same  ground  as  the  first,  goes  much  be-  | 
yond  the  first  in  its  scope,  and  differs  from  the  | 

first  in  the  methods  it  authorizes  for  securing  the  public  ! 
safety  and  defence  of  the  Bealm,  inasmuch  as  it  provides  | 
that  the  regulations  to  be  issued  may  not  only  deal  with 
the  powers  and  duties  of  the  Admiralty,  and  so  forth,  [ 
and  with  the  punishment  of  offenders  against  certain  of  I 
its  provisions,  but  it  emi)owers  BDis  Majesty,  during  the  S 
war,  to  issue  regulations  for  securing  directly  the  public  I 
safety  and  the  Defence  of  the  Bealm.  These  are  wide  ' 
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words.  They  are  new  words.  Some  effect  mnst  be  given 
to  them.  They  obvionsly  cover  preventive  methods,  prop¬ 
erly  so-called,  for  securing  the  desired  end  as  well  as  those 
methods  which  are  truly  punitive.  I  do  not  tbinlr  it  is 
legitimate  to  treat  them  as  of  none  effect,  because  if  effect 
be  given  to  them  the  liberty  of  the  subject  may  possibly 
be  restricted.  And  as  preventive  justice  proceeds  upon 
the  principle  that  a  person  should  be  restrained  from 
doing  something  which,  if  free  and  unfettered,  it  is  rea¬ 
sonably  probable  he  would  do,  it  must  necessarily  pro¬ 
ceed  in  all  cases,  to  some  extent,  on  suspicion  or  antid- 
pation  as  distinct  from  proof.  If  a  person  be  of  hostile 
origin  or  association  it  is,  I  tbinlr,  impossible  to  say 

1013  that,  if  free  and  unfettered,  it  would  not  be  reason¬ 
ably  probable  that  he  would  communicate  with  the 

enemy,  or  obtain  information  for  the  purposes  mentioned 
in  Paragraph  (a),  or  spread  the  false  or  other  reports 
mentioned  in  Paragraph  (c),  or  do  some  of  the  other 
things  mentioned  in  other  paragraphs  of  that  subsection. 
The  public  safety  and  the  defence  of  the  Bealm  might  be 
prejudicially  affected  if  he  did  any  of  these  things.  If 
the  Secretary  of  State,  after  receiving  a  recommendation 
in  such  as  is  in  the  regulation  mentioned,  come  to  the  con¬ 
clusion  that  by  reason  of  the  hostile  origin  or  association 
of  some  person  it  is  expedient  for  securing  the  public 
safety  and  the  defense  of  the  Bealm  that  he  should  be 
interned  or  otherwise  dealt  with  in  the  manner  mentioned 
in  Begulation  14B,  it  would,  in  my  view,  be  as  mischievous 
as  absurd  to  require  that  the  Minister,  though  fully 
warned,  should  remain  quiescent  and  look  on  helplessly, 
waiting  for  the  time  when  one  of  the  crimes  mentioned  in 
Section  1,  subsection  1,  should  be  committed,  and  the  per¬ 
petrator,  if  caught,  and  if  the  sufficient  proof  were  forth¬ 
coming,  should  be  brought  to  justice  and  punished.  The 
statute  clearly  authorizes  prevention  in  the  widest  terms 
by  means  other  than  punitive.  I  think  Begulation 

1014  il'R  enumerating  and  authorizing  some  of  those 
means — ” 
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The  Court :  It  is  very  minor,  bnt  it  is  14B.  I 

The  Witness :  I  thonght  I  said  "14B”, 

The  Conrt:  Yon  said  “HB.”  | 

Very  welL  It  is  immateiiaL  j 

The  Witness :  Yes,  it  is  my  mistake.  j 

think  Segnlation  14B  ennmerating  and  anthorizii[g 
some  of  those  means,  comes  within  the  scope  of  that 
authority.  And,  as  I  have  already  said,  I  think  the  pre¬ 
cautions  already  referred  to  effectually  guard  against  ^ 
injustice  or  abuse  in  the  administration  of  the  regnlatiojn. 
I  am,  therefore,  clearly  of  opinion  that  the  appeal  fail$.” 

In  that  case  as  Your  Honor  will  see  although  the  wor<^ 
aren’t  exactly  the  same  as  the  words  in  the  present 
that  we  are  dealing  with,  for  practical  purposes  they  aije. 
“The  Defence  of  the  Bealm,”  and  “The  efficient  prosecu¬ 
tion  of  the  war.”  j 

The  Court:  That  statement  by  Lord  Atkinson  in  tte 
House  of  Lords  is  tantamount,  is  it  not,  to  a  statement 
that  broad  construction  should  be  indulged  in!  j 

The  Witness :  Yes.  j 

The  Court:  Is  that  not  truet  j 

The  Witness :  That  is  the  point.  Your  Honor.  | 

The  Court:  So  far  as  it  touches  or  concerns 
1015  the  construction  by  any  body,  and  I  am  speakiM 
of  a  judicial  body  or  the  like,  of  the  Act  in  ques¬ 
tion,  namely,  the  Emergency  Powers  Act  of  1939,  or  tne 
Act  analogous  to  it,  which  is  referred  to  in  Lord  Atkin¬ 
son’s  speech,  that  there  isn’t  anything  that  deals  specifi¬ 
cally  with  either  of  those  specific  acts  in  the  speech  excebt 
in  somewhat  general  terms.  | 

Is  that  not  true?  | 

The  Witness:  Well,  it  doesn’t  deal  of  course  with  tjie 
1939  or  the  1940  Act. 

The  Court:  Of  course  it  could  not.  | 

The  Witness:  It  deals  with  the  Consolidation  Act  bf 
1914.  j 
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The  Court:  But  the  witness  stated  that  the  two  Acts 
were  similar,  the  1939  Act  and  the  1914  Act 

The  Witness ;  Yes. 

The  Court:  But  this  statement  that  you  have  read,  as 
the  Court  understands  it,  is  a  statement  of  a  Member  of 
the  House  of  Lords  made  during  a  debate. 

The  Witness:  No,  it  is  a  case.  Your  Honor.  Our  Su¬ 
preme  Court  is  the  House  of  Lords.  This  is  our  Supreme 
Court 

The  Court:  The  Court  xmderstands  you  have  no  Su¬ 
preme  Court 

The  Witness :  This  is  our  Supreme  Court. 

The  Court:  But  assuming  it  is — ^the  Court  is 
1016  not  familiar  with  the  rules  of  construction  of  Brit¬ 
ish  law  sufficiently  to  be  able  to  answer  this  ques¬ 
tion — generally  speaking  in  the  United  States  of  America 
where  it  is  allowable  to  inquire  into  legislative  intent, 
what  is  known  as  legislative  intent,  debates  on  the  floor 
of  the  House  of  Representatives  or  debates  on  the  floor 
of  the  Senate,  are  normally  not  accepted  as  interpreta¬ 
tions  of  the  law  for  the  reason  that  they  are  uttered  in  a 
controversial  sense,  and  they  might  be  controverted  by 
another  member  of  that  body  who  takes  an  entirely  oppo¬ 
site  position-  Now  that  is  true - 

The  Witness :  Exactly  true  in  England,  Your  Honor. 

The  Court:  In  our  country,  in  the  United  States,  I 
think  that  the  importance  is  placed  upon  the  report  of 
the  committee,  which  the  courts  have  held  more  clearly 
represents;  the  intent  of  the  legislative  body  than  does 
the  report  of  the  debate  upon  the  bill  on  the  floor  of  the 
House  or  Senate. 

The  material  which  has  been  presented  appears  to  the 
Court  to  be  a  statement  made  during  the  course  of  debate. 
Is  that  correct! 

The  Witness :  No,  no.  This  report  of  this  case  is  exactly 
analogous  to  a  Supreme  Court  case  in  this  country. 

The  Court:  Very  well. 
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The  Witness :  The  highest  jndidal -  j 

The  Oonrt:  An  expression  by  a  member  sitting  in  M 
House  of  Lords  on  an  appeal  j 

1017  The  Witness:  Appeal  i 

The  Court:  Very  well  The  Court  understands  ilj. 

I 

•  •  •••••••# 

I 

1030  Q.  When  we  concluded,  Mr.  Graham,  on  Friday 
you  were  in  the  course  of  answering  the  question 

having  to  do  with  what  does  Halsbury^s  Laws  of  £nglan<^ 
give  in  support  of  the  proposition  that  statutes  or  ratheif, 
that  presumptions  in  favor  of  the  liberty  or  property  of 
a  British  subject  which  are  usually  of  great  effect  in 
interpreting  the  statutes  in  time  of  peace  become  relatively 
weak  in  time  of  war  when  the  safety  of  the  Bealm  is  in 
danger.  I 

You  had  referred  to  the  case  of  Rex  vs.  HaUidaif. 

1031  Do  you  have  any  further,  or,  could  we  have  your 
further  opinion  concerning  this  matter?  A.  I  wad, 

when  the  court  adjourned,  just  about  to  refer  to  another 
case  called  Liversidge  vs.  Anderson  and  Another,  reported 
in  1941,  3  All  England  Beports,  at  Page  338.  And  I  thiTiir 
it  would  be  useful  that  the  Court  should  have  that  cas6 
before  it.  ! 

It  is  unnecessary  to  read  the  whole  of  the  case,  but  t 
thiTiV  it  might  be  useful  if  I  first  read  the  headnote  whidli 
is  quite  short.  I  don’t  know  whether  your  Honor  has  that. 

Mr.  Stansfield:  Your  Honor,  I  would  like  to  offer  for 
identification  this  case  of  Liversidge  vs.  Anderson  and 
Another. 

The  Witness:  What  would  be  the  number? 

The  Deputy  Clerk.  It  would  be  Defendant’s  Exhibit 
No.  34.  I 

I 

(Thereui)on  a  copy  of  the  aforementioned  case  was 
marked  by  the  Deputy  Clerk  as  Defendant’s  Exhibit  No. 
34  for  identification.)  | 

I 

The  Witness:  Your  Honor  will  see  in  that  case  at  Pagfe 
338  that  the  headnote  reads  as  follows.  I  think,  perhap^ 
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before  I  read  it  I  should  say  this  again  is  a  case  in  the 
House  of  Lords,  sitting  as  the  Supreme  Court  of  the 
TJuited  Kingdom. 

1032  “The  appellant,  who  had  been  detained  in  prison 
under  the  Defence  (General)  Eegulations,  reg.  18B, 

which  provided  for  the  detention  of  persons  of  hostile 
associations,  claimed  a  declaration  that  his  detention  was 
unlawful  ,  and  damages  for  false  imprisonment.” 

The  Court:  I  am  going  to  have  to  ask  you  to  refer  again 
to  the  page  from  which  you  are  reading,  please, 

The  Witness:  I  am  reading  from  the  first  page,  your 
Honor,  Page  338,  the  headnote.  That  is  a  summary  or 
syllabus  of  the  case. 

The  Court:  Very  well.  Proceed. 

The  Witness :  And  I  got  as  far  as  the  first  sentence. 

The  Court :  Yes.  The  Court  has  it. 

The  Witness :  I  will  read  the  second  sentence : 

**The  respondents  in  their  defence  admitted  that  the 
first  respondent  ordered  the  detention  under  the  regula¬ 
tion.  The  appellant  thereupon  asked  for  particulars  of 
the  grounds  on  which  the  first  respondent  had  reasonable 
cause  to  believe  the  appellant  to  be  a  person  of  hostile 
assodations,  and  of  the  grounds  on  which  the  first  re¬ 
spondent  had  reasonable  cause  to  believe  that,  by 

1033  reason  of  such  associations,  it  was  necessary  to 
exercise  control  over  the  appellant.  These  were 

the  matters  which  arise  under  reg.  18B : — 

HLLD  (LORD  ATKIN  dissenting):  such  particulars 
could  be  ordered  only  if  the  onus  was  upon  the  respond¬ 
ents  to  prove  the  various  facts  which  justified  the  making 
of  the  order  for  detention.  The  onus  of  proving  these 
matters  was  not  in  the  respondents,  and  no  order  for 
particulars  ought  to  be  made.  Where  regulations  are 
made  for  the  safety  of  the  realm  and  the  administrative 
plenary  discretion  is  vested  in  a  Secretary  of  State,  it  is 
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I 

for  him  to  decide  whether  he  has  reasonable  gronndi 
and  to  act  accordingly.”  | 

Now,  the  qnestion  which  arose  in  this  case  was  whethejr 
the  Secretary  of  State  not  only  had  to  thinV  before  h^ 
made  the  order  that  he  had  reasonable  grounds  for  snsr 
pecting  the  individual  in  question,  but  whether  also  ther^ 
had  to  be  such  reasonable  grounds  in  fact.  ! 

And  the  court  held  that  so  far  as  this  regulation  wa^ 
concerned  it  was  in  extremely  broad  terms  and  althougli 
the  regulation  was  open  to  tibe  two  constructions,  whict 
I  have  mentioned,  nevertheless  it  should  be  read  in  thfe 
broad  way  and  it  was  quite  sufficient  that  the  Sed- 

1034  retary  of  State  should  think  that  he  had  reasonable 
grounds  for  imprisoning  the  person  in  question.  ! 

Well,  now,  the  decision  is  of  such  importance  that  |l 
think  I  can  go  to  two  of  the  majority  decisions.  I 

Lord  MacMillan  at  Page  366,  the  passage  beginning  dt 
the  first  complete  paragraph  at  the  top  of  Page  366  said: 

^TEolding,  then,  as  I  do,  that  the  opening  words  of  tlie 
regulation  are  open  to  interpretation,  I  now  propose 
seek  what  aid  I  can  from  the  permissible  sources  qf 
gmdance.  In  the  first  place,  it  is  im]^rtant  to  have  ijn 
mind  that  the  regulation  in  question  is  a  war  measurq. 
This  is  not  to  say  that  the  courts  ought  to  adopt  in  war¬ 
time  canons  of  construction  different  from  those  whicjh 
they  follow  in  peace  time.  The  fact  that  the  nation  is  at 
war  is  no  justification  for  any  relaxation  of  the  vigilan<» 
of  the  courts  in  seeing  that  the  law  is  duly  observed, 
especially  in  a  matter  so  fundamental  as  the  liberty  of 
the  subject.  Bather  the  contrary.  However,  in  a  time  of 
emergency,  when  the  life  of  the  whole  nation  is  at  stakp, 
it  may  well  be  that  a  regulation  for  the  defence  of  the 
realm  may  quite  properly  have  a  meaning  whict, 

1035  because  of  its  drastic  invasion  of  the  liberty  of  the 
subject,  the  courts  would  be  slow  to  attribute  to  i  a 

peacetime  measure.  The  purpose  of  the  regulation  is  jo 
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ensure  public  safety,  and  it  is  right  so  to  interpret  emer¬ 
gency  legislation  as  to  promote,  rather  than  to  defeat,  its 
efficacy  for  the  defence  of  the  realm.  That  is  in  accord¬ 
ance  with  a  general  rule  applicable  to  the  interpretation 
of  all  statutes  or  statutory  regulations  in  peace  time  as 
well  as  in  war  time. 

It  is,  therefore,  proper  to  consider  with  what  object 
the  regulation  was  made.  This  appears  clearly  from  the 
terms  of  the  empowering  statute,  the  Emergency  Powers 
(Defence)  Act,  1939.  By  sect.  1  (1)  of  that  Act : 

.  .  .  His  Majesty  may  by  Order  in  Council  make  such 
regulations  ...  as  appear  to  him  to  be  necessary  or  ex¬ 
pedient  for  securing  the  public  safety,  the  defence  of  the 
realm,  the  maintenance  of  public  order  and  the  efficient 
prosecution  of  any  war  in  which  His  Majesty  may  be 
engaged,  and  for  maintaining  supplies  and  services  essen¬ 
tial  to  the  life  of  the  community. 

1036  Subsect.  (2)  in  particular  authorises  the  making 
of  defence  regulations,  inter  alia : 

.  .  .  for  the  detention  of  persons  whose  detention  ap- 
X)ears  to  the  Secretary  of  State  to  be  expedient  in  the 
interests  of  the  public  safety  or  the  defence  of  the 
realm.  .  . 

There  could  be  no  clearer  evidence  of  the  intention  of 
Parliament  to  authorise  the  abrogation  in  the  public  in¬ 
terest,  and  at  the  absolute  discretion  of  the  Secretary  of 
State,  of  the  ordinary  law  affecting  the  liberty  of  the 
subject.  A  perusal  of  the  whole  Act  and  of  the  subse¬ 
quent  Act  of  1940  is  sufficient  to  satisfy  any  reader  of  the 
extraordinary  interferences  with  the  citizen’s  most  dier- 
idied  rights  of  person  and  property  which,  in  the  view  of 
Parliament,  may  be  necessary  and  proper  in  the  present 
grave  national  danger.  In  considering  the  interpretation 
of  the  regulation  authorising  the  Secretary  of  State  to 
make  detention  orders,  I  therefore  bear  in  mind  that  Par¬ 
liament  'has  expressly  contemplated  that  he  should  by 
regulation  be  empowered  to  do  so  at  his  absolute  dis- 
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cretion.  I  also  note  as  indicative  of  the  abnorm^ 

1037  and  temporary  character  of  the  legislation  that  it 
is  expressly  limited  in  dnratioiL  With  its  expiry 

the  power  of  detention  will,  of  conrse,  also  come  to  an  ena. 

In  the  next  place,  it  is  relevant  to  consider  to  whom 
the  emergency  power  of  detention  is  confided.  The  stat¬ 
ute  has  anthorised  it  to  be  conferred  npon  a  Secretary  6f 
State,  one  of  the  high  oflScers  of  state,  who,  by  reason  c[f 
his  position,  is  entitled  to  public  confidence  in  his  capacify 
and  integrity,  who  is  answerable  to  Parliament  for  his 
conduct  in  oflSce,  and  who  has  access  to  exclusive  sources 
of  information.  In  a  question  of  interpreting  the  scoi:|e 
of  a  power,  it  is  obvious  that  a  wide  discretionary  pow^r 
may  more  readily  be  inferred  to  have  been  confided  ^o 
one  who  has  high  authority  and  grave  responsibility.”  ! 

I  think  I  can  stop  reading  the  first  passage  at  that  point 
and  I  would  like  to  go  now  to  Lord  Wright  at  Page  37^ 
who  says  very  much  the  same  thing  in  different  words,  j 

At  the  top  of  Page  372  Lord  Wright,  in  his  judgmei^t, 

says;  | 

i 

1038  “These  conflicting  contentions  raised  a  questiojn 
of  principle.  Counsel  on  each  side  have  argued  cjn 

the  substance  of  the  matter,  putting  aside  technical  ques¬ 
tions  of  practice  and  pleading.  What  is  involved  is  tl^e 
liberty  of  the  subject.  Your  Lordships  have  had  yoT|[r 
attention  called  to  the  evils  of  the  exercise  of  arbitrary 
powers  of  arrest  by  the  executive,  and  the  necessity  ^f 
subjecting  all  such  powers  to  judicial  control  Your  Lord- 
ships  have  been  reminded  of  the  great  constitutional  con¬ 
flicts  in  the  seventeenth  century,  which  culminated  in  t^e 
famous  constitutional  charters,  the  Petition  of  Right,  the 
Bill  of  Rights,  and  the  Act  of  Settlement.  These  struggles 
did  indeed  involve  the  liberty  of  the  subject  and  its  vin¬ 
dication  against  arbitrary  and  unlawful  power.  Th^ 
sprang  (to  state  it  very  broadly)  from  the  Stuart  theo^T 
that  the  was  King  by  Divine  Right  and  that  liis 
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powers  were  above  the  law.  Thus  a  warrant  of  arrest  per 
spedale  mandatma  Domini  Begis  was  claimed  to  be  a 
sufficient  jnstification  for  detention  without  triaL 

1039  By  the  end  of  the  seventeenth  century,  however,  the 
old  common  law  rule  of  the  supremacy  of  law  was  re¬ 
stored  and  substituted  for  any  theory  of  royal  supremacy. 
All  the  courts  to-day,  and  not  least  this  House,  are  as 
jealous  as  they  have  ever  been  in  upholding  the  liberty 
of  the  subject.  That  liberty,  however,  is  a  liberty  con¬ 
fined  and  controlled  by  law,  whether  common  law  or 
statute.  It  is,  in  Burke^s  words,  a  regulated  freedom. 
It  is  not  an  abstract  or  absolute  freedom.  Parliament 
is  supreme.  It  can  enact  extraordinary  powers  of  inter¬ 
fering  with  personal  liberty.  If  an  Act  of  Parliament  or 
a  statutory  regulation,  like  reg.  18B,  which  has  admittedly 
the  force  of  a  statute,  because  there  is  no  suggestion  that 
it  is  ultra  vires  or  outside  the  Emergency  Powers  (De¬ 
fence)  Act,  1939,  under  which  it  was  made,  is  alleged  to 
limit  or  curtail  the  liberty  of  the  subject  or  vest  in  the 
executive  extraordinary  powers  of  detaining  a  subject, 
the  only  question  is  as  to  the  precise  extent  of  the  jwwers 
given.  The  answer  to  that  question  is  only  to  be  found 

by  scrutinising  the  language  of  the  enactment  in 

1040  the  light  of  the  surrounding  circumstances  and  the 
general  policy  and  object  of  the  measure.  I  have 

ventured  on  these  elementary  and  obvious  observations 
because  it  seems  to  have  been  suggested  on  behalf  of  the 
appellant  that  this  House  was  being  asked  to  countenance 
arbitrary,  despotic  or  tyrannous  conduct.  In  the  consti¬ 
tution  of  England,  however,  there  are  no  guaranteed  or 
absolute  rights.  The  safeguard  of  British  liberty  is  in 
the  good  sense  of  the  people  and  in  the  system  of  repre¬ 
sentative  and  responsible  government  which  has  been 
evolved.  If  extraordinary  powers  are  here  given,  they  are 
given  because  the  emergency  is  extraordinary,  and  they 
are  limited  to  the  i)eriod  of  the  emergency.” 

I  think  that  summarizes  accurately  the  views  which 
their  Lordships  in  the  House  of  Lords  took  of  the  Act  of 
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1939  and  of  1940  and  of  that  particular  regulation  ma^e 
under  it.  | 

There  is  one  further  case  which  I  thinV  would  be  of 
assistance  to  your  Honor,  which  again  I  would  like  to 
refer  to.  It  is  Hudson*s  Bay  Company  vs.  Maclay,  aid 
it  is  reported  in  36  Times  Law  Eeports  at  Page  469.  ! 

This  particular  case  was  a  case  which  occurr^ 

1041  shortly  after  the  first  World  War  and  it  goes  ba^ 
again  to  the  Emergency  Powers  Consolidation  AOt, 

I  tbiTilr  it  was  called,  that  we  met  with  before  in  the  pre¬ 
vious  case  of  the  King  against  Halliday.  I  beg  your 
pardon.  It  is  called  the  Defence  of  the  Realm  Consc^li- 
dation  Act,  1914.  j 

Mr.  Stansfield:  If  I  may  interrupt  just  a  moment:  Yohr 
Honor,  may  we  offer  this  for  identification  and  have  an 
exhibit  number  applied  to  it?  i 

The  Court :  The  Court  would  again  inquire  as  to  whether 
it  is  the  intention  of  counsel  for  the  defendant  to  offer 
Defendants  Exhibit  No.  34,  which  is  the  report  of  me 
opinion  of  the  House  of  Lords  in  the  case  of  Liversiaae 
vs.  Anderson  and  Another  in  its  entirety  or  whether  coijn- 
sel  wishes  to  offer  only  the  portions  from  which  the  wit¬ 
ness  has  read?  | 

The  inquiry  is  made  in  the  hope  that  we  will  continue 
to  have  in  mind  a  desirability  of  reducing  the  size  of  tts 
record  as  much  as  possible.  j 

Mr.  Stansfield:  Your  Honor,  we  are  perfectly  haimy 
to  adopt  your  suggestion  that  it  be  reduced  only  to  me 

pertinent  x>age8.  j 

The  Court:  I  take  it  that  that  can  be  done  by  agr^ 
ment  between  counsel 

Mr.  Stansfield:  We  have  agreed  in  substance,  I  believe, 
as  to  that. 

1042  Mr.  Hall:  We  have  agreed  in  all  the  other  cases. 
I  don’t  think  we  have  discussed  this  one  yet  but  We 

will  be  glad  to  discuss  it  with  them  and  come  to  jan 
agreement.  | 
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The  Conrt:  Very  weH.  That  -will  satisfy  the  Coiirt*s 
inquiry.  The  Court  trusts  that  you  will  agree  to  a  sub¬ 
stantial  reduction  as  contrasted  with  the  entire  exhibit 
as  it  now  stands,  which  would  extend  the  record  con¬ 
siderably. 

Counsel  may  proceed. 

Hr.  Stansheld:  That  is  Hudson^s  Bay  Company  tb. 
Mofday  which  will  bear  Defendant’s  Exhibit  No.  35. 

The  Court:  Defendant’s  Exhibit  No.  34  will  be  received 
in  evidence. 

(Thereupon  the  document  heretofore  marked  Defend¬ 
ant’s  Exhibit  No.  34  for  identification  was  received  in 
evidence.) 

The  Court:  Defendant’s  Exhibit  No.  35  will  be  received 
in  evidence. 

(Thereupon  a  document  was  marked  as  Defendant’s 
Exhibit  No.  35  and  received  in  evidence.) 

The  Court:  Counsel  may  proceed  with  the  examination 
of  the  witness  with  respect  to  the  case  of  Hudson's  Bay 
Company  vs.  Maclay, 

The  Witness:  Your  Honor,  I  was  just  going  to  read 
the  pertinent  passages  in  this  case.  It  foUows  along^  I 
thinkj  from  the  other  ease  that  I  have  just  read. 

The  Court :  You  may  do  so. 

1043  The  Witness:  Again,  the  headnote  is  very  short. 

‘*Eeg8.  39  BBB  (1)  and  39  DD  of  the  Defence  of 
the  Bealm  Begulations,  which  were  made  under  s.  1  (1) 
of  the  Defence  of  the  Bealm  (Consolidation)  Act,  1914, 
and  which  empower  the  Shipping  Controller  to  give  direc¬ 
tions  as  to  the  use  of  ships  and  to  prohibit  any  British 
ship  from  going  to  sea  without  a  licence  from  Mm,  are  not 
ultra  vires.” 

That  was  the  actual  decision  m  the  case.  And  again 
I  don’t  think  it  is  necessary  to  refer  to  the  facts,  but 
perhaps  I  mig^t  just— it  is  unnecessary,  I  am  sure  to  do 


so— -remind  your  Honor  again  that  that  Defence  of 
Eealm  Consolidation  Act,  1914,  did  contain  words  whikh 
are  very  similar  to  the  Act  of  1939.  | 

They  are,  in  fact,  referred  to  by  the  learned  Jnd^ 
who  was  Mr.  Justice  Greer  on  Page  473  when  he  jat 
the  bottom  of  the  righthand  column  quotes  the  perti¬ 
nent  part  of  the  Consolidation  Act.  | 

Your  Honor  will  remember  the  words.  I  think  j  I 
have  mentioned  them  before.  | 

“His  Majesty  in  Council  has  power  during  the  con¬ 
tinuance  of  the  present  war  to  issue  regulations  for 
securing  the  public  safety  and  the  defence  of  the 

1044  realm,  and  as  to  the  powers  and  duties  for  tl^t 
purpose  of  the  Admiralty  and  Army  Council  aind 

of  the  members  of  His  Majesty's  forces  and  other  per¬ 
sons  acting  in  his  behalf;  and  may  by  such  regulaticjns 
authorize  the  trial  by  courts-martial,  or  in  the  case  |of 
minor  offences  by  Courts  of  summary  jurisdiction,  afad 
punishment  of  i)ersons  committing  offences  against  ^e 
regulations  and  in  particular  against  any  of  the  provisic|ns 
of  such  regulations  designed  .  .  .'  and  ^en  follow  a  nuim- 
ber  of  jMirticular  instances  of  the  order  that  may  be  majie, 
followed  by  one  in  general  words:  ‘or  otherwise  to  pjre- 
vent  assistance  being  given  to  the  enemy  or  the  success¬ 
ful  prosecution  of  the  war  being  endangered.'  ”  | 

I 

The  words  that  I  am  particularly  drawing  attention 
to  are  the  words  “for  the  defence  of  the  realm  and  Se¬ 
curing  the  public  safety”  which  are  very  similar  to  jbe 
words  of  the  1939  Act.  | 

Well,  then  in  the  course  of  his  decision,  Mr.  Justice 
Greer  made  some  very  pertinent  remarks  on  the  ques¬ 
tion  of  construction  of  regulations  of  this  type  I  in 

1045  war  time,  and  that  occurs  on  Page  475.  It  is  |he 
last  paragraph  on  the  lefthand  column,  beginning 

with  the  words  “Great  Britain” :  ! 
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“Great  Britain,  in  common  with  all  the  leading  nations 
of  Europe,  came  face  to  face  in  August,  1914,  with  diffi¬ 
culties  and  dangers  more  serious  and  more  varied  than 
in  any  period  of  her  history,  and  these  difficulties  and 
dangers  became  intensified  and  enlarged  as  time  went  on. 
Unlike  most  of  the  former  European  wars,  which  were 
wars  of  princes  employing  mercenary  armies  against  simi¬ 
lar  princes  leading  similar  armies,  this  war  was  a  war  of 
peoples  against  peoples.  The  weapons  of  attack  upon  this 
country  included  the  destruction  of  her  mercantile  fleet  by 
methods  disapproved  of  by  international  law,  the  under¬ 
mining  of  public  confidence  by  the  restriction  of  neces¬ 
sary  supplies  and  the  consequent  scarcity  and  intolerable 
rise  in  the  price  of  the  necessities  of  life,  also  propaganda 
against  her  laws  and  government,  the  stirring  up  of  dis¬ 
appointed,  and,  as  our  enemies  hoped,  half  starved  people 
to  revolt,  the  ruin  of  her  national  finances  by  a 
1046  burden  of  taxation  too  great  for  an  impoverished 
nation  to  bear.  All  these  methods  of  attack  may 
have  been  in  contemplation  of  the  legislature,  in  Novem¬ 
ber,  1914,  as  weapons  of  attack  against  which  it  would  be 
necessary  to  defend  this  country,  as  methods  of  under¬ 
mining  the  public  safety,  which  must  be  effectively  coun¬ 
tered.  Under  circumstances  such  as  these  the  notion  that 
there  is  any  effective  presumption  that  Parliament  did 
not  intend  to  interfere  with  the  liberty  or  the  property 
of  the  subject  becomes  so  thin  as  to  be  describable  as  the 
shade  of  a  shadow,  and  disappears  altogether  when  we 
find  in  the  statute  express  words  which  show  that  the 
legislature!  expressly  authorized  particular  regulations 
which  wou]ld  of  necessity  restrict  the  liberty  of  the  subject 
and  his  freedom  to  enjoy  his  normal  rights  over  his  real 
and  personal  property  (see  section  1  (A),  (C)  and  (D), 
and  sub-section  3  (A)  and  (B).  It  is  clearly  within  the 
power  of  a  sovereign  legislature  to  delegate  part  of  its 
legislative  powers  to  the  King  in  Council.  It  is  equally 
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clear  that  Parliament  by  the  Defence  of  tljie 

1047  Bealm  (Consolidation)  Act,  1914,  did  so  delegai|:e 
part  of  its  legislative  powers  to  the  King  in  ConnciL 

The  qnestion  to  be  decided  is  whether  Begnlation  39  BB  B 
goes  ontside  the  legislative  territory  conferred  on  tlie 
King  in  (Honncil  by  section  1  of  the  Act,  when  read  wilfh 
the  New  Ministries  and  Secretaries  Act,  1916.  What  a^e 
boundaries  or  limits  of  this  legislative  territory  thi;^ 
assigned  to  the  King  in  Coxmcilt  (L)  They  must  coiji- 
tmne  only  during  the  continuance  of  the  present  wajr. 
(2.)  They  must  be  exercised  honestly  with  the  intentit^n 
of  securing  the  public  safety  and  defence  of  the  realryi. 
(See  Lord  Wrenbury  in  Rex  v.  Holliday,  33  The  Tim^s 
L.  R,  336;  (1917)  A.  C.,  260.)  It  is  argued  that  theye 
is  a  third  limitation,  namely,  that  the  regulation  mu^t 
be  reasonably  capable  of  securing  the  pubHc  safety  aud 
the  defence  of  the  realm.”  | 

And  then  he  goes  on  to  consider  that  particular  que^ 
tion  and  comes  to  a  conclusion  on  it,  I  don’t  think  I  need 
to  refer  any  more  to  that  But  your  Honor  will  see  th^t 
that  passage  at  the  Page  475  is  in  very  strong  terms  and 
it  certainly  is  applicable,  a  fortiori,  to  the  conditioijis 
whidi  existed  in  the  second  World  War  when,  ^ 

1048  anything,  the  struggle  was  a  more  violent  struggle 
between  peoples  and  peoples  than  the  war  of  1914- 

1918.  j 

Well,  now,  that  concludes  the  cases  that  I  would  like  to 
refer  to  in  regard  to  the  first  qualification  which  I  s^y 
should  be  put  on  Mr.  Mould’s  views  as  expressed  in  his 
affidavit;  the  first  qualification  being,  in  my  opinion,  thkt 
any  presumptions  in  favor  of  the  property  or  the  liberty 
of  the  subject,  which  are  normally  of  great  strength  in 
peace  time,  are  of  very  little,  if  any,  strength  in  war  tintie 
when  you  are  considering  emergency  legislation  devis^ 
for  the  protection  and  safety  of  the  nation  as  a  whole. 

The  Court:  Very  welL 
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The  'Witness :  May  I  ask  a  question  of  my  connsel,  yonr 
Honor  t 

The  Conrt:  Yes. 

The  "Witness:  Do  yon  now  wish  me  to  go  on  and  deal 
with  the  second  qnalification  that  1  suggested  should  be 
put  on - 

Mr.  Stansfield:  If  you  please,  Mr.  Ghraham.  If  you 
win  just  continue  with  the  second  qualification. 

The  "Witness:  The  second  qualification  which  should  be 
placed,  in  my  view,  on  Mr.  Mould’s  exposition  of  the  law 
is,  I  think,  perhaps  best  derived  from  Chapter  12  of  the 
book,  ^‘Maxwell  on  the  Interpretation  of  Statutes”,  to 
which  Mr.  Mould  referred. 

1049  "When  I  say  that,  I  mean  he  referred  to  the  book. 

Though  he  didn’t  refer  to  this  particnlar  chapter. 
The  particular  passage  which  I  desire  to  refer  to  is  on 
Page  361  in  Chapter  12.  It  is  only  a  short  passage  but 
X)erhaps  I  might  just  read  it: 

^'Where  an  Act  confers  a  jurisdiction  it  impliedly  also 
grants  the  powers  of  doing  all  such  acts  or  employing 
such  means  as  are  essentially  necessary  to  its  execution.” 

And  then  there  is  a  Latin  phrase :  “Cui  jurisdictio  data 
est,  ea  quoque  concessa  esse  videntur,  sine  quibus  juris¬ 
dictio  explicari  non  potuit”. 

'W’ell,  I  may  perhaps  try  to  translate  that.  As  I  under¬ 
stand  it,  what  that  means  is  this :  To  whomsoever  a  juris¬ 
diction  has  been  given  those  things  are  also  deemed  to  be 
given  without  which  that  jurisdiction  cannot  be  exercised. 
"Which  is  really  saying  the  same  thing  that  he  said  before. 
That  particular  Latin  quotation  comes  from  the  digest  to 
Chapters  1  and  2. 

"Well,  now,  that  proposition  is,  in  my  opinion,  a  very 
important  proposition  when  one  is  dealing  with  emer¬ 
gency  legislation  which  necessarily  can  only  deal  with  the 
powers  conferred  in  very  general  terms,  but  it  is  clear 
that  those  general  powers  could  never  be  exercised  by 
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the  person  to  whom  they  are  given  nnless  thf^t 
1050  person  was  also  folly  authorized  to  do  all  thin^ 
which  were  essential  to  enable  him  to  carry  out 
those  powers.  I 


1051  Well,  then  I  will  merely  state  what  I  say  is  the 
proposition  and  I  would  do  it  in  this  way,  that  il 

will  quote  these  two  passages  which  I  have  already  rea^ 
in  the  Book  of  Maxwell  which,  as  I  agree  with  Mr.  Moul^ 
is  an  authoritative  book  on  the  subject. 

And  I  say  this,  your  Honor,  as  my  opinion,  that  I  think 
those  statements  are  entirely  correct  and  that  they  should 
be  given  attention  to  in  construing  the  regulations  which 
we  are  concerned  with  in  this  case.  And  that  does  b^ 
come  important,  as  your  Honor  will  see,  I  tbiTiljr, 

1052  when  I  deal  with  another  matter  which  I  am  comink 

to  in  due  course.  ^ 

But  I  say  that  Mr.  Mould’s  opinion  insofar  as  it  wen^ 
was,  I  think,  quite  correct  but  that  it  should — ^when  I  sa,y 
“quite  correct^’,  quite  correct  on  the  principles  of  con¬ 
struction  that  he  quoted,  but  I  do  say  that  those  two  fur¬ 
ther  qualifications  which  I  have  dealt  with  at  some  lengm 
— hope  at  not  too  great  length — should  quite  definitely 
be  added  to  his  opinion.  | 

By  Mr.  Stansfield: 

Q.  Mr.  Graham,  will  you  proceed  to  summarize  the 
propositions  derived  from  your  opinions  as  expressed  and 
the  material  from  which  you  have  quoted?  A.  Well,  I 
thought  I  had  done  so,  but  I  will  do  it  again  if  it  will 
assist.  I  think  that  it  may  be  put  this  way  perhaps 
accurately. 

Where  an  Act  of  Parliament  or  regulation  authorizes 
something  to  be  done,  it  impliedly  also  authorizes  the 
doing  of  any  acts  which  are  necessary  for  the  proper 
carrying  out  of  the  thing  authorized.  That  is  the 
proposition.  | 
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The  second,  I  think,  may  be  put  thns:  The  fact  that 
an  injury  may  be  caused  to  a  third  party  by  a  person 
doing  something  which  he  is  authorized  to  do  by  an  Act 
or  regulation,  and  that — this  is  the  second  fact — and  that 
no  provision  for  compensation  of  such  third  party  is  con¬ 
tained  in  the  Act  or  regulations,  are  no  reasons 

1053  for  construing  the  Act  or  regulation  narrowly  so 
as  to  limit  the  powers  of  the  person  so  authorized 

in  such  a  way  as  to  avoid  this  result. 

I  think  that  probably  expresses  it  accurately. 

Q.  When  alternative  constructions  of  an  Act  are  pos¬ 
sible  what  is  your  opinion  as  to  the  proper  rule  to  be 
applied?  A.  Well,  I  think  you  have  got  perhaps  to  draw 
some  distinction  as  the  cases  of  between  temporary  or 
emergency  legislation  and  permanent  legislation,  but  I 
think  that  this  is  accurate :  That  from  the  principles  which 
are  to  be  derived  from  the  cases  which  I  have  already 
mentioned,  it  is  dear  that  where  you  are  considering 
defense  regulations  in  the  surrounding  circumstances  of 
a  grave  national  emergency,  you  must,  if  it  is  i)ossible, 
construe  those  regulations  to  insure  as  far  as  you  can 
that  the  intention  of  the  regulations  and  of  the  Acts  under 
which  they  are  made,  namely,  the  better  defense  of  the 
realm  and  the  more  eflSdent  prosecution  of  the  war,  are 
insured. 

Q.  Can  you  briefly  refer  to  any  authorities  which  are 
already  of  record  in  this  case,  already  in  as  exhibits  or 

in  the  course  mentioned - A.  Well,  I  think  that  is  dear 

from  the  three  cases  that  I  have  already  referred  to,  the 
King  against  Hilladay,  Liversidge  against  Anderson,  and 
Hudson’s  Boy  Company  against  Maclay,  but  also 

1054  there  is  a  further  case,  American  Flange  against 
Van  Leer,  65  Reports  of  Patent  Cases,  Page  305, 

which,  so  far  as  I  know,  is  the  only  case  which  these  par¬ 
ticular  regulations  which  we  are  concerned  with  in  this 
case  have  ever  come  into  question. 

Now,  this  case  doesn’t,  of  course,  precisely  answer  the 
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I 

problem  which  we  are  concerned  with  here,  bnt  it  do^ 
throw,  I  think,  considerable  li^t  on  the  construction  o|f 
these  regulations.  | 

I  don^t  know  whether  your  Honor  has  that  case.  I 

Mr.  Stansfield:  Yonr  Honor,  I  would  like  to  offer  th^a 
as  an  exhibit  It  will  be  defendants  Exhibit  No.  36.  | 

(Thereupon  a  document  entitled  “Eeports  of  Paten^;, 
Design,  and  Trade  Mark  Cases”  was  marked  by  tlje 
Deputy  Clerk  as  Defendants  Exhibit  No.  36  for  iden¬ 
tification.)  I 


The  Witness:  This  was  a  case  in  fact  which — ^in  whic^i 
I  was  engaged  and  so,  I  think,  was  my  learned  friend, 
Mr.  Sevan,  whom  I  see  sitting  in  court.  He  was  al4o 
engaged.  He  was  appearing  for  the  Ministry  of  Supply 
in  this  case.  | 

Now,  this  was  a  rather  complicated  case  and  again  j  I 
don't  thiTik  it  is  necessary  to  go  into  all  the  facts  becau^ 
I  think  it  would  only  complicate  the  question,  but  I  thiikk 
again  to  give  your  Honor  a  quick  view  of  what  it  w^s 
about  it  is  worthwhile  reading  the  headnote  and  I 

start  at  the  second  paragraph.  | 

I 

1055  “The  plaintiffs  were  the  proprietors  of  certafim 
Letters  Patent  relatiag  to  closure  devices  for  metal 
containers  such  as  oil  drums,  and  had  entered  into  two 
agreements  with  the  Defendant  relating  respectively  jto 
two  different  components  of  such  devices,  viz.  ‘sputs'  a^d 
‘plugs'  (or  ‘bungs').  Each  agreement  granted  licenses 
under  certain  patents,  but  provided  that  ‘royalties'  shot|ld 
be  payable  on  all  articles  sold  whether  patented  or  n^t. 
Each  agreement  also  provided  for  the  Plaintiffs  supply¬ 
ing  information,  drawings,  etc.,  to  the  Defendant.  T^e 
Defendant  supplied  sputs  and  plugs  to  the  Crown  un<^er 
contracts  which  precluded  inclusion  in  the  price  of  a^y 
royalty,  and  which  authorized  the  Defendant  xmder  S^. 
29  and  under  Eegulation  3  (5)  of  the  Defence  (Patei^ts, 
Trade  Marks,  etc.)  Begulations,  1941,  to  use  inventio|ns 
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and  information  for  the  service  of  the  Crown.  The 
Plaintiffs  bronght  this  action  to  recover  ‘royalties’  on  the 
articles  supplied,  and  contended  that  neither  a  ‘spnf  nor 
a  ‘ping’  per  se  was  patented;  that  Sec.  29,  Eegnlation  3 
(5),  and  the  actual  authorisations  applied  only  to  articles 
covered  by  patents  (or  applications  for  patents);  that 
the  sputs  and  plugs  were  not  supplied  under  any 

1056  effective  authorisation ;  and  that  in  consequence  the 
royalty  terms  of  the  agreement  were  not  rendered 

inoperative  and  the  Defendant  was  liable  to  the  Plaintiffs 
for  the  royalties  on  the  sputs  and  plugs  supplied  to  the 
Crown.  The  Plaintiffs  further  contended  that  in  some 
cases  the  contracts  containing  the  authorisations  were  not 
completed  until  after  delivery  of  the  articles,  and  that  an 
authorisation  could  not  operate  retrospectively.” 

Now,  the  point  I  think  that  is  worth  noting  about  the 
headnote  is  this.  The  plaintiffs  were  contending  in  this 
case  for  a  narrow  construction  of  Eegnlation  3  (5).  They 
were  saying  that  this  being  a  war  time  regulation,  that  is, 
3  (5),  whidi  is  affecting  peoples  property,  you  must  con¬ 
strue  it  in  a  narrow  way ;  and,  therefore,  it  only  applies  as 
a  regulation  to  such  matters  as  are  the  subject  of  patents 
and  the  subject  of  an  authorization  under  Section  29. 

By  Mr.  Stansfield : 

Q.  You  were  referring,  Mr.  Graham,  to  Eegnlation 
3(5) -  A.  Yes. 

Q.  —  of  Statutory  Eules  and  Orders,  1780,  of  1941.  Is 
that  correct?  A.  If  that  is  the  correct  number,  yes.  It  is 
the  regulation  which  we  are  concerned  with  in  this 

1057  case,  as  I  understand  it. 

Now,  the  defendants,  they,  on  the  other  hand,  con¬ 
tended  that — ^I  am  continuing  with  the  headnote : 

“The  Defendants  contended  that  a  plug  per  se  was 
patented;  that  neither  Sec.  29  nor  Eeg^ation  3  (5)  was 
limited  to  patented  inventions,  nor  wei'e  the  authorisations 
made  therexmder  so  limited;  that  the  royalties  alleged  to 
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I 

be  payable  were  in  respect  of  information  used  pnrsnantj 
to  the  authorisations;  and  that  the  Defendant  was  conse¬ 
quently  relieved  from  payment.  The  Defendant  contendedj 
further  that  even  assuming  sputs  and  plugs  were  not  pat-j 
ented  per  se,  there  would  (apart  from  the  authorisations)  | 
have  been  ‘constructive’  infringement  by  the  Defendant  inj 
supplying  the  two  classes  of  articles  to  the  Ministry.”  | 
That  doesn’t  matter,  I  think.  Now  it  was  held :  | 

“(1)  That  neither  the  sputs  nor  the  plugs  per  se  werej 
covered  by  any  of  the  relevant  patents.  j 

(2)  That  there  was  no  ‘constructive’  infringement.  | 

(3)  That  the  operation  of  Sec.  29  was  confined  to  articles! 
covered  by  a  patent  or  application  for  a  patent,  but| 

1058  that  the  operation  of  Regulations  3  (5)  was  not  so| 
limited.  | 

(4)  That  the  authorisations  covered  the  use  of  informa-1 
tion,  drawings,  etc.,  by  the  Defendant. 

(5)  That  the  authorisations  acted  retrospectively.  | 

(6)  That,  accordingly,  the  Defendant  was  not  liable  fori 
royalties  under  the  agreements,  and  the  action  must  bel 

dismissed  with  costs.  ’  ’  i 

I 

It  is  interesting  to  note  that  both  I  and  my  learned  friend,! 
Mr.  Bevan,  were  in  this  case  arguing  for  exactly  the  oppo-| 
site  views  that  we  are  arguing  for  today;  the  only  differ-! 
ence  being  that  as  far  as  I  could  see,  the  learned  judge! 
said  that  I  was  wrong  and  that  Mr.  Bevan  was  right.  ! 

In  this  particular  case,  I  am  glad  to  say  that  I  have  now| 
seen  the  light  and  I  am  arguing  in  favor  of  the  argument! 
that  Mr.  Bevan  put  forward  so  successfully  in  this  case. 

Well,  now,  your  Honor,  I  think  it  is  of  value  to  look  at| 
what  the  learned  judge  said  about  these  regulations.  It! 
is  quite  a  long  judgment  but  I  don’t  think  I  need  read  thej 
whole  of  the  judgment  by  any  means.  Though  it  is  an| 
interesting  judgment  as  throwing  light  generally  on  thej 
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position  of  the  Crown  nnder  Section  29  and  nnder 
1059  these  regnlations. 

And  I  wonld  snggest,  if  I  might  respectfnlly  do  so, 
yonr  Honor,  that  althongh  I  at  this  stage  only  refer  to  two 
or  three  passages,  that  in  this  particular  case  we  should 
not  adopt  the  practice  adopted  in  the  other  cases  of  only 
putting  in  the  two  passages  that  I  refer  to. 

I  would  respectfully  suggest,  your  Honor,  that  this  case 
is  of  value  and  great  value  and  that  the  whole  of  it  should 
go  in. 


1061  Q.  Mr.  Graham,  you  were  engaged  in  your  refer¬ 
ence  to  the  case  of  The  American  Flange  &  Manu¬ 
facturing  Company,  Incorporated,  vs.  van  Leer.  Will  you 
please  continue?  A.  I  just  read  the  headnote,  and  I  think 
for  present  purposes  at  this  stage  it  would  probably  be 
sufficient  if  I  asked  Your  Honor  to  turn  to  page  318.  There 
is  a  paragraph  there  beginning  at  line  40,  down  at  the  bot¬ 
tom  of  the  page.  The  Judge  is  here  discussmg  the  mean¬ 
ing  of  the  word  “invention”  both  in  Section  29  of  the  Act, 
and  in  the  Eegulation.  He  comes  to  the  conclusion  that 
the  word  is  much  broader  in  the  regulation  than  it  is  in 
the  Act  itself.  What  he  says  is  this : 

“The  definition  of  the  word  ‘invention^  is,  I  think,  wider 
than  a  patented  invention,  but  Section  29  provides  that  the 
Government  Department  may  give  the  necessary  authority 
in  writing  ‘after  application’.  The  section  in  my  opinion 
applies  to  a  patented  invention  and  to  an  alleged  inven¬ 
tion  which  is  the  subject  of  an  application  for  a  patent. 
Unless  the  sputs  or  the  plugs  are  patented  inventions  or 
are  the  subject  of  an  application  for  a  patent,  the  defence 
under  Section  29  in  my  view  fails.  No  question 

1062  arises  in  this  case  of  an  application  for  a  patent,  and 
I  will  postpone  consideration  of  the  question  whether 

there  is  any  patent  until  after  I  have  dealt  with  the  regula¬ 
tions  relied  on.” 
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‘‘The  defendant  contends  that  Begnlation  3  (5)  relates! 
to  the  nse  of  both  patented  and  nnpatented  inventions,  andi 
that  the  Crown  is  entitled  to  authorize  the  use  of  drawings,! 
information,  et  cetera,  in  connection  with  the  sputs  and! 
plugs,  even  if  they  are  unpatented  inventions.  It  is  saidi 
that  the  defendant  was  so  authorized  to  use  and  did  usei 
the  Plaintiffs’  information  in  the  manufacture  for  the! 
Crown  and  that  the  agreements  between  the  parties  pro-j 
vide  for  payment  in  respect  of  the  use  of  such  informationj 
and,  therefore,  are  inoperative  under  the  regulation.  j 

“The  plaintiffs  on  the  other  hand  contend  that  the  sub-! 
regulation  relied  upon  is  ancillary  or  complimentary  to| 
Section  29  of  the  Act  and  enables  a  person  who  is  author-| 
ized  to  use  a  patented  invention  to  use  any  information' 
which  by  any  agreement  he  has  precluded  himself  fromj 
using.  I 

“The  regulations  in  question  are  made  xmder  thej 
Emergency  Powers  Defence  Act.  They  deal  with  patents,j 
trade  marks  and  registered  designs,  and  Regulationj 
1063  3  controls  various  matters  relating  to  them.  Eegu-i 
lation  3  (1)  makes  provision  for  prohibiting  publican 
tion  of  information  with  respect  to  the  subject  matter  o^ 
an  application  for  a  patent.  Regulation  3  (2)  restrict^ 
application  for  a  patent  in  a  foreign  country.  In  Regula-i 
tions  3  (3)  and  (4),  which  go  together,  the  word  ‘invenn 
tion’  cannot  be  restricted  to  a  patented  invention,  becausej 
Regulation  (3)  (4)  gives  the  right  to  a  person  to  apply  foij 
and  obtain  a  patent  in  respect  of  an  invention  notwith-j 
standing  that  there  has  been  previous  publication  or  use  byr 
reason  of  the  compulsory  powers  given  by  Regulation  3  (3)^ 

“Then  comes  Regulation  3(5).  If  I  am  right  in  the  conJ 
struction  of  the  previous  two  sub-sections,  I  think  <  invent 
tion’  in  Subsection  (5)  must  also  refer  to  a  patented  or 
unpatented  invention,  and  this  interpretation  is  strength-j 
ened  by  the  words  (‘whether  by  virtue  of  the  Patents  an<^ 
Design  Act,  1907,  or  otherwise’).  The  making,  using,  et 
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cetera,  of  an  invention  on  behalf  of  or  for  the  services  of 
the  Crown  may  be  by  virtne  of  Section  29  of  the  Patents 
Act  1907,  bnt  it  may  be  otherwise.  It  may  be  the  nse  of 
an  invention  revealed  to  the  authorities  mentioned  by  direc¬ 
tions  given  under  Regulation  3  (3)  and  not  the  sub- 

1064  ject  of  any  patent  or  application  for  a  patent. 

‘‘In  either  case  the  production  of  the  drawings, 
information,  et  cetera  may  be  authorized,  nothwithstand- 
ing  anything  to  the  contrary  contained  in  any  license  or 
agreement  ‘and  any  license  or  agreement  if  and  so  far  as 
it  confers  on  any  person  otherwise  than  for  the  benefit  of 
the  Crown  the  right  to  receive  any  payment  in  respect  of 
any  document  or  information  in  pursuance  of  such  an 
authorization  shall  be  inoperative.’  This  construction  of 
the  regulation  may  deprive  an  inventor  of  a  secret  (but 
not  patented)  invention  or  process  of  compensation  for 
such  use  as  the  Crown  makes  of  his  invention,  but  the  pro¬ 
vision  is  in  Emergency  Regulations  to  meet  national  neces¬ 
sity  and  there  are  general  provisions  for  ex  gratia  pay¬ 
ments  in  suitable  cases.” 

Now  it  is  interesting  to  note  that  last  paragraph  because 
it  does  seem  as  if  the  learned  Judge  quite  clearly  had  in 
mind  the  principles,  which  as  I  say,  should  be  derived  from 
the  cases  and  authorities  to  which  I  referred,  because  he 
quite  clearly  had  in  mind  that  when  you  are  dealing  with 
emergency  legislation,  you  do  not  try  to  construe  the  regu¬ 
lations  in  such  a  way  as  to  avoid  interference  with  the 
liberty  or  property  of  the  subject ;  and  also  that  the 

1065  mere  fact  that  the  statute  itself  does  not  grant  com¬ 
pensation  is  no  reason  for  construing  it  in  such  a  way 

as  to  avoid  the  natural  result  of  taking  the  words  at  their 
face  value. 

Now,  Your  Honor,  although  I  argued  to  the  contrary  in 
this  case  of  American  Flange  vs.  van  Leer,  I  feel  confident 
at  this  state  after  the  case  that  if  the  construction  of  these 
regulations  again  came  before  an  English  court  that  since 
the  decision  in  van  Leer  the  question  as  to  whether  a  nar- 
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row  or  broad  construction  should  be  given  to  the  reguM- 
tions  in  a  case  where  the  regulation  does  admit  the  possi¬ 
bility  of  either  a  narrow  or  a  broad  construction  would 
be  resolved  in  favor  of  a  broad  construction.  i 

Q.  Mr.  Graham,  would  you  please  comment  upon  yotir 
last  few  words,  namely,  “there  are  general  provisions  fbr 
ex  gratia  payments  in  suitable  cases Would  you  oxjit- 
line  that?  A.  I  think  it  is  quite  rlear  that  the  leaml  ^ 
Judge  was  referring  to  the  Koyal  Commission  on  Awards 
to  Inventors,  which  had  in  fact  been  set  up  by  the  dajte 
of  this  case  which  was  October,  ’48.  Although  the  Boyjal 
Commission,  of  course,  was  not  set  up  at  the  time  of  the 
Acts  or  Regulations  with  which  we  are  concerned,  by  the 
time  this  case,  namely,  the  van  Leer  case,  came  to  tri^ 
there  were  in  fact  provisions  for  compensation  in  sufeh 
cases  as  the  present.  I  think  Your  Honor  has  got  a  coiy 
of  my  book  there.  1 

1066  The  setting  up  of  the  Royal  Commission  was  ^y 
Royal  Warrant  in  1946,  and  if  Your  Honor  wou^d 
like  to  look  at  it,  the  warrant  of  1946  is  in  fact  quoted  6n 
page  98.  Perhaps  I  might  just  refer  to  that  to  complete 
the  history  of  the  matter.  I 

This  was  a  Royal  Warrant  of  1946,  May  17,  1946.  jit 
starts  by  citing  Section  29  of  the  Act  in  full  It  goes  bn 
the  whole  Section  29.  It  goes  on  down  to  the  bottom  of 
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page  100.  Then  there  is  a  second  recital  which  is 
an  interesting  one. 

“And  whereas  recently  and  particularly  in  connection 
with  the  present  War  there  has  been  an  exceptional  user  py 
or  with  the  approval  of  the  Navy,  Army,  Air  Force,  Min¬ 
istry  of  Supply  and  other  Government  departments 
inventions  protected  by  Letters  Patent:”  j 

And  then  it  goes  on :  I 

“And  whereas  they  may  also  have  been  the  like  excep¬ 
tional  user  of  inventions,  designs,  drawings  or  processes 
which,  though  not  protected  against  the  Crown  under  the 
said  Act — ”  that  is  the  Patent  Act.  j 
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or  otherwise,  may  have  been  of  such  merit  or  utility 
as  to  render  it  proper  that  the  inventor,  author  or 

1067  owner  thereof  should  receive  some  remuneration 
from  the  Treasury  in  respect  of  such  user 

That  is  dealing  with  the  case  of  an  unpatented  invention. 
Then  it  goes  on  to  say  that  in  any  of  these  cases  dealing 
with  a  patented  invention  under  Section  29 — can  omit 
that  because  that  deals  with  a  specific  case  wherein  an 
agreement  has  been  reached  between  the  inventor  and  the 
Department. 

Paragraph  3  is  pertinent  because  this  would  apply  to 
the  plaintiffs  in  the  present  case. 

“In  any  case  of  user  or  alleged  user  by  any  Government 
Department  or  with  the  approval  of  a  Government  Depart¬ 
ment  by  an  Allied  Government  (other  than  a  Dominion 
Government  and  the  Governor  of  India)  of  any  inventions, 
designs,  drawings  or  processes  which,  though  the  inventor, 
author  or  owner  thereof  (including  a  servant  of  the  Crown) 
may  not  possess  any  monopoly  against  the  Crown  or  any 
statutory  right  to  payment  or  compensation - ” 

Ajs  indeed  an  American  invention  would  not  be  of  any 
effect  against  the  Crown  as  we  know.  There  is  no  right 
against  the  Crown  under  an  American  invention. 

“ - ^may  nevertheless  appear  from  their  exceptional 

utility  or  otherwise  to  entitle  such  inventor,  author  or 
owner  to  some  remuneration  for  such  user  (including 
user  by  way  of  selling  for  use,  licensing  or  otherwise 

1068  dealing  with  any  articles  made  in  accordance  there¬ 
with)  the  Commissioners  may,  on  the  request  of  the 

Treasury,  enquire  into  the  circumstances  of  the  case  and 
may  make  a  recommendation  to  the  Treasury  as  to  the 
remuneration  (if  any)  that  is  proper  to  be  allowed  there¬ 
for.” 

Now  it  is  quite  clear  that  under  head  3,  as  we  call  it,  of 
the  Eoyal  Warrant,  that  use  of  an  American  invention 
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belonging  to  a  British  national  conld  be  the  subject  of  coila- 
pensation  under  that  head  if  it  was  done,  if  such  use  w^ 
with  the  approval  of  a  Government  Department.  I 

I  am  afraid  this  is  a  rather  long  answer,  but  if  I  may 
continue  in  order  to  explain  the  whole  of  it,  the  interesting 
thing  I  think  in  the  Royal  Warrant  is  the  use  of  the  words 
“with  the  approval  of  a  Government  Department^'  such  ^s 
the  Ministry  of  Supply,  for  example,  because  it  is  quite 
clear  that  so  far  as  user  of  an  American  invention  is  con¬ 
cerned,  compensation  would  depend  on  the  fact  that  tjhe 
approval  of  the  Government  Department  had  been  (jb- 
tained.  No  question  of  services  of  the  Crown,  or  anything 
of  that  sort,  arises  under  the  Royal  Warrant  under  tl|at 
head  3.  All  you  require  is  approval  of  the  Government 
Department;  and  that  any  question  of  a  narrow  interpreta¬ 
tion  of  the  user  for  which  compensation  should  be  giv}en 
does  not  seem  to  have  been  thought  proper  by  the 
1069  Crown  when  dealing  with  a  case  of  compensation. 

Q.  Now  in  the  instance  where  the  words  to  which 
you  have  just  referred  “the  services  of  the  Cown"  do  y]ou 
see  any  possible  ambiguity  in  the  opening  words  of  Ref¬ 
lation  3  (5)  of  Statutory  Rules  eind  Orders  No.  1780' of 

1941 -  I 

The  question  is.  Do  you  see  any  possible  ambiguity  with 
respect  to  those  words  “the  services  of  the  Crown”  wfn 
contrasted  with  the  words  “in  such  manner  as  appears |  to 
him  or  them  to  be  expedient  in  the  interest  of  the  defeijice 
of  the  Realm  or  the  eiGScient  prosecution  of  the  war"?  jA. 
You  are  contrasting  the  first  words  of  the  regulation  w^th 
the  words  which  occur  in  the  middle  of  the  regulation?  | 

Q.  That  is  correct.  A.  Yes,  I  do,  because  it  seems  j  to 
me  that  it  can  be  argued  on  the  one  hand  that  the  woif'ds 
“the  services  of  the  Crown"  at  the  beginning  of  the  regu¬ 
lation  are — ^how  shall  I  put  it — are  concrete.  That  isj  to 
say,  they  refer  to  the  specific  services  provided  by  tiie 
Crown,  such  as  the  Armed  Services,  or  the  Post  Office,  or 
such  lie,  and  that  therefore  those  words  “for  the  servif^s 
of  the  Crown"  have  a  very  limitative  effect  on  the  regijla- 
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tion.  And  when  yon  read  Mr.  Monld^s  afiSdavit  I  think 
clearly  that  was  a  view  that  he  was  desiring  to  contend  for. 

On  the  other  hand,  it  can  in  my  view  properly 

1070  be  argued  that  the  opening  words  of  that  regula¬ 
tion  are  really  largely  introductory,  and  that  the 

words  **for  the  services  of’’  might  be  paraphrased  by — 
would  say  first  of  all — ^the  words  ‘‘for  the  services  for” 
are  like  the  words  “on  behalf”  and  are  abstract  in  concept, 
and  not  concrete,  and  that  the  words  “for  the  services  of” 
mean  really  “in  the  interests  of”,  or  “for  the  benefit  of”, 
or  you  might  say  “for  the  good  offices  of  the  Crown”,  the 
real  criterion  or  real  test  in  the  regulation  being  the  later 
words,  namely,  “in  such  manner  as  appears  to  be  expedient 
in  the  interest  of  the  Eealm  or  the  efficient  prosecution  of 
the  war.” 

As  I  have  already  said,  in  my  view,  I  consider  that  the 
courts,  if  the  point  had  to  be  decided  now  after  the  van 
Leer  case,  would  take  the  broad  construction. 

I  might  I  think  add  to  that  answer  that  if  you  look  at 
Eegulation  3  (3),  which  deals  with  the  disclosure  of  infor¬ 
mation  which  is  to  be  the  subject  of  use  under  the  later 
Begulation  3  (5),  that  that  Regulation  3  (3)  has  the  same 
criterion  or  test  in  it,  namely,  the  interest  of  the  defence 
of  the  Realm,  or  the  efficient  prosecution  of  the  war,  but  it 
does  not  include  the  words  “on  behalf  of,”  or  “for  the 
services  of  the  Crown.” 

Of  course  as  clear  from  general  principles,  and  indeed 
from  the ,  way  the  learned  Judge  in  the  van  Leer  case 
construed  those  regulations,  you  must  look  at  them 

1071  as  a  code  governing  the  disclosure  and  use  of  infor¬ 
mation  generally.  You  must  construe  them  to¬ 
gether.  It  would  be  a  very  interesting  thing  if  Parliament 
had  really  intended  that  the  use  of  any  particular  piece 
of  information  should  be  more  limited  than  its  disclosure. 

I  consider  that  is  a  very  strong  argument  in  favor  of 
the  view  that  the  opening  words  of  Regulation  3  (5)  are 
largely  introductory  and  have  a  very  limited  effect  on  the 
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later  criterion  in  the  section,  which  I  think  is  the  real  <!>ne, 
the  interest  of  the  defence  of  the  Realm,  and  the  efficient 
prosecution  of  the  war.  I 

I  think  I  did  refer  to  that  matter  in  my  affidavit  in  Para¬ 
graph  20  I  think  I  said  rather  the  same  thing.  I  don’t 
know  whether  Yonr  Honor  would  permit  me  to  read  Para¬ 
graphs  20  and  21  into  evidence  now,  bnt  I  considered  i  the 
matter  carefully  at  the  time,  and  I  think  it  expresses  very 
accurately  what  my  view  is. 

The  Court:  Do  you  have  a  copy  of  the  affidavit  or  ils  it 
in  the  filet  I 

The  "Witness :  I  have  a  copy  of  it.  Your  Honor.  i 
Mr.  Stansfield :  It  is  in  the  record.  Your  Honor.  l 
The  Court :  It  is  in  the  file,  but  the  file  is  so  voluminous. 
Would  you  have  any  reference  as  to  volume  in  the  filei 
Mr.  Hudson:  What  paragraph,  Mr.  Graham?! 
1072  The  Witness :  20  and  21.  ! 

(The  affidavit  of  the  witness  was  handed  to  the 

Court.) 

1 

The  Court:  Thank  you.  I 

You  may  proceed.  I 

The  Witness :  If  I  may  read  Paragraphs  20  and  21.  I 

I 

‘‘20.  I  am  further  asked  to  express  my  views  as  to  j  the 
effect  of  the  last  half  of  Regulation  3  (5)  and  as  to  whether 
this  regulation  would  render  inoperative  the  provision^  in 
the  Smith-Bendix  Agreement  for  the  payment  of  royalties 
in  respect  of  the  averaging  sextants  in  question,  assun^ng 
that  they  fall  within  such  Agreement.  Two  questions  akise 
(1)  whether  there  was  authorisation  by  the  United  Kjng. 
dom  Government  and  (2)  whether  such  authorisation  jwas 
‘in  connection  with  the  making  use  exercise  or  vending  of 

any  invention . on  behalf  of  or  for  the  serviced  of 

the  Crown  (whether  by  virtue  of  the  Patents  and  Designs 

Act  1907  or  otherwise) . ’.  In  my  opinion  this  IKeg- 

ulation  must  also  be  construed  broadly  for  the  reasons  al¬ 
ready  given  and  the  answer  to  the  first  question  is  clearly 
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‘Yes’  for  the  reasons  given  in  paragraphs  13-17  hereof. 
The  nse  by  the  United  States  Gk)venmient  was  not  of  conrse 
use  ‘by  virtne  of  the  Patents  and  Designs  Act  1907’. 

1073  Snch  nse  falls  however  on  the  principles  of  the  Van 
Leer  case  clearly  within  the  word  ‘otherwise’.  Was 

the  anthorisation  ‘in  connection  with  the  nse . of 

any  invention  on  behalf  of  or  for  the  services  of  the  Crown’. 
In  my  opinion  the  English  Conrts  wonld  be  likely  to  give 
a  broad  interpretation  to  the  words  ‘on  behalf  of  or  for  the 
services  of’  particularly  as  they  are  used  in  the  very  gen¬ 
eral  context  of  the  Begulation  which  is  concerned  with  the 
interests  of  the  defence  of  the  Realm  and  the  efficient  prose¬ 
cution  of  the  war.  It  must  however  be  partly  a  question 
of  fact  as  to  whether  the  sextants  in  question  were  used  ‘on 
behalf  of  or  for  the  services  of  the  Crown’.  In  so  far  as 
sextants  were  in  fact  supplied  to  the  Government  of  the 
United  Kingdom  either  as  units  or  as  part  of  aircraft 
whether  they  were  bought  by  the  United  Kingdom  or  sup¬ 
plied  under  Lease  Lend  arrangements  they  would  in  my 
view  clearly  be  held  by  an  English  Court  to  be  made,  used, 
exercised  or  vended  on  behalf  of  or  for  the  services  of  the 
Crown. 

“21.  In  so  far  as  the  sextants  were  made  and  used  by 
and  for  the  use  of  the  United  States  Government  itself  the 
answer  to  the  question  is  not  at  first  sight  so  dear.  It 
could  be  argued  that  use  by  the  U.  S.  Government 

1074  for  its  own  purposes  could  not  in  any  circumstances 
be  ‘use  on  behalf  of  or  for  the  services  of  the  Crown’. 

In  my  view  however  the  better  argument  is  that  a  broad 
view  should  be  taken  of  the  matter.  The  whole  object  of 
the  arrangements  made  by  the  Elnox-Purvis  correspond¬ 
ence  was  to  further  the  prosecution  of  the  war  by  enabling 
theU.  K.  and  the  U.  S.  to  use  each  other’s  technical  infor¬ 
mation  and  inventions  freely.  Use  by  the  U.  S.  of  British- 
owned  U.  S.  inventions  was  the  consideration  for  which 
the  U.  K.  received  the  right  to  use  American-owned  British 
inventions  and  the  whole  of  the  ‘arrangements’  were  de¬ 
signed  to  further  the  common  war  effort  and  the  joint 
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venture  in  defeating  the  common  enemies.  It  is  true  tiat 
in  November  1941  the  U.  S.  was  not  technically  at  war  lj)ut 
it  was  rearming  as  fast  as  possible  and  already  giving  mijich 
material  assistance  to  the  U.  El  It  was  of  course  for  th^e 
purposes  that  the  various  British  Service  and  technical 
agencies  had  already  been  established  in  the  U.  S.  for  a 
long  period  of  time,  and  that  the  several  Agreements  relat¬ 
ing  to  Mutual  Aid  and  Interchange  of  Patent  Eights,  fore¬ 
runners  of  the  later  Patents  Interchange  Agreement,  w^re 
made.  Examples  of  such  Agreements  are  Treaty  Series 
No.  7  (1942)  CJmd.  6391  dated  23rd  January  1942  ajnd 
Treaty  Series  No.  8  (1942)  (hnd.  6392  dated  2^th 
1075  August  1942.  In  these  circumstances  it  is  my  opjm- 
ion  that  the  English  Courts  would  probably  take  ^e 
view  that  user  by  the  United  States  Government  of  British- 
owned  U:  S.  inventions  in  the  common  cause  and  to  pro¬ 
mote  the  joint  war  effort,  though  of  course  primarily  u^ed 
for  the  purposes  of  the  U.  S.  Government,  was  in  fact  jin 
respect  of  the  joint  war  effort  and  therefore  was  also  user 
‘on  behalf  of  or  for  the  services  of  ^  the  Crown  within  jhe 
meaning  of  those  words  in  Regulation  3  (5).  I  cannot  j  of 
course  be  positive  that  the  English  Courts  would  adopt  ^he 
latter  construction  but  as  an  advocate  of  considerable  ex¬ 
perience  I  would  have  no  hesitation  in  arguing  forcibly  for 
such  a  construction  and  consider  that  the  argument  womd 
have  a  good  chance  of  being  accepted.  In  this  connection 
it  is  important  to  note  that  by  Section  46  (6)  of  the  Pateijits 
Act  1949  it  has  now  been  expressly  enacted  that  in  the 
circumstances  therein  mentioned  user  of  an  invention  by 
the  Government  of  any  country  outside  the  U.  K.  is  deeTr«|ed 
to  be  a  use  of  the  invention  ‘for  the  services  of  the  Crowju’. 
It  can  be  argued  strongly  that  this  section  merely  puts  iiito 
permanent  statutory  form  the  effect  of  temporary  provi¬ 
sions  of  the  said  Defence  Acts  and  Regulations.  | 

“The  said  Section  46  (6)  reads  as  follows:  | 

“  ‘46  (6)  For  the  purposes  of  this  and  the  next 
following  section,  any  use  of  an  invention  for  tihe 
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supply  to  the  government  of  any  country  outside  the 
United  Kingdom,  in  pursuance  of  any  agreement  or  ar¬ 
rangement  between  His  Majesty’s  Government  in  the 
United  Kingdom  and  the  government  of  that  coxmtry,  of 
articles  required  for  the  defence  of  that  country  shsdl  be 
deemed  to  be  a  use  of  the  invention  for  the  services  of  the 
Crown;  and  the  power  of  a  Government  department  or  a 
person  authorised  by  a  Government  department  under  this 
section  to  make,  use  and  exercise  an  invention  shall  in¬ 
clude  power — 

"  ‘(a)  to  sell  such  articles  to  the  goverment  of  any  coun¬ 
try  in  pursuance  of  any  such  agreement  or  arrangement 
as  aforesaid;  and 

“  ‘(b)  to  sell  to  any  person  any  articles  made  in  the  ex¬ 
ercise  of  the  powers  conferred  by  this  section  which  are 
no  longer  required  for  the  purpose  for  which  they  were 
made.’  ” 

Now  since  I  wrote  that,  which  was  some  considerable 
time  ago,  I  think  that  it  was  written  in  February,  1954, 
I  have  had  occasion  to  go  into  this  matter  in  greater  de¬ 
tail,  and  I  tbi-nk  my  opinion  is  if  anything  confirmed  by 
what  I  have  discovered  since,  particularly,  for  example, 
the  Boyal  Warrant,  and  the  provisions  in  the  Royal 
1077  Warrant  for  compensation  in  cases  where  “user” 
has  been  by  approval  of  a  Government  department. 
I  have  certainly  found  nothing  since  which  in  any  way 
detracts  from  what  I  then  said. 

By  Mr.  Stansfield: 

Q.  Mr.  Graham,  do  you  consider  that  Regulation  6  (3) 
and  6  (5)  of  Statutory  Rules  and  Orders  978,  as  amended 
by  Statutory  Rules  and  Orders  1682  and  763,  would  have 
any  effect  on  the  provisions  of  the  1936  license  agreement 
between  Smiths  and  Bendixt  A.  Well,  it  is  not  for  me 
of  course  to  express  an  opinion  which  involves  Your 
Honor’s  duty  in  this  case.  Your  Honor  will  of  course 
have  to  decide  whether  there  was  an  authorization,  and 
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what  was  the  extent  of  the  anthorization.  Bnt  I  can  say 
this:  That  the  position  as  I  see  it  is  this:  That  so  far  as 
the  English  law  is  concerned,  in  my  view,  the  regulations  • 
in  qnestion,  6  (5)  or  3  (5),  whichever  you  like  to  call  it, 
is  perfectly  capable  in  English  law  of  rendering  the  clause 
in  the  Smiths-Bendix  agreement  inoperative  and  of  non- 
ejffect.  The  regulations  impose  a  prohibition,  or  enable 
to  be  imposed  a  prohibition,  on  British  subjects  wherever 
they  may  be,  and  they  prevent  any  agreement,  or  can  be 
used  to  prevent  any  agreement  which  a  British  subject 
may  have  from  being  operative  in  the  circumstances  in 
which  they  are  used. 

Q.  Mr.  Mould  states  in  his  affidavit  that,  “The  United 
Kingdom  Government  until  Statutory  Eule  and  Or- 
1078  der  1882  of  1942,  Eegulation  3  (a)  had  no  powers 
to  make  U.  S.  patent  rights  owned  by  gritish  na¬ 
tionals  available  to  the  United  States  Government  or  its 
citizens.” 

See  his  answer  to  the  39th  interrogatory. 

It  also  states  in  his  answer  to  the  17th  interrogatory 
that,  “No  valid  authorization  could  be  given  to  a  United 
States  manufacturer  to  make  for  the  United  States  Gov¬ 
ernment.” 

Do  you  agree  with  his  answer?  A.  I  do  not  agree  with 
him,  but  I  must  explain  why  I  don’t,  because  a  direct  “no” 

I  think  would  give  a  misleading  impression. 

I  think  it  is  necessary  first  of  all  to  look  at  Section 
1882,  which  I  don’t  think  has  been  looked  at  to  date.  I 
believe  Your  Honor  has  a  copy  of  that.  I  thiTik  it  is 
Exhibit  32  (g)  if  I  am  right. 

The  Court:  The  Court  has  it. 

The  Witness:  Now  if  Your  Honor  will  turn  to  page  3 
Your  Honor  will  see  that  under  the  main  heading.  Para¬ 
graph  7,  there  is  a  regulation  which  is  called  3  (a). 

The  Court:  Very  well 

The  Witness:  Now  this  was  the  1882.  This  document 
we  are  looking  at  was  a  regulation  which  as  it  appears 
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from  the  front  of  it  was  made  on  the  17th  of  September, 
1942.  That’s  when  it  came  into  force.  This  regulation 
superseded  previous  regulations  3  (3)  and  3  (5) 
1079  which  we  have  been  talking  of  to  date.  I  am  not 
certain  whether  it  actually  repealed  those  regula¬ 
tions  or  not,  or  whether  it  was  merely  additional,  but  the 
point  is  it  was  dealing  with  a  different  case. 

I  might  just  read  the  Eegulation  3  (a): 

“A  competent  authority,  if  it  appears  to  the  author¬ 
ity  expedient  to  do  so  in  the  interests  of  the  defence 
of  the  Bealm  or  the  efficient  prosecution  of  the  war, 
may  by  directions  given  to  any  person,  resident,  or 
who  has  at  any  time  since  the  seventeenth  day  of 
September  nineteen  hundred  and  forty-two  been  resi¬ 
dent,  in  the  United  Kingdom  and  who  is  entitled  to 
any  right  in  respect  of  the  use  in  the  United  States 
of  America  of  an  invention,  discovery  or  design,  re¬ 
quire  him  to  grant  to  the  authority  or  to  such  per¬ 
son  or  authority  as  may  be  specified  in  the  directions, 
a  license,  in  such  form  and  for  such  period  as  may  be 
so  specified,  authorizing  the  use  of  the  invention, 
discovery  or  design  by,  or  by  any  person  authorized 
by,  the  authority  or  person  to  whom  the  license  is 
granted,  and  conferring  such  other  powers  in  con¬ 
nection  with  the  use  thereof  as  appears  to  the  author¬ 
ity  expedient  as  aforesaid.” 

Then  you  get  a  very  important  Subparagraph  (2): 

**A  person  who  has  been  granted  a  license  in 
1080 '  compliance  with  directions  given  under  Para- 
I  graph  (1)  of  this  regulation  shall  be  entitled 
to  compensation  of  such  amount  as  may  be  agreed 
with  the  competent  authority  with  the  approval  of  the 
Treasury  or,  in  default  of  agreement,  as  may  be 
determined,  by  such  person  or  body  of  persons  as 
the  Treasury  may  specify,  to  be  just,  having  regard 
to  the  utility  of  the  invention,  discovery  or  design 
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in  question,  to  the  extent  of  its  use  in  pnrsnance  of 
the  license,  and  to  all  other  relevant  drcmnstancesi’ 

j 

Now  I  don^t  think  I  need  read  the  rest  of  the  regnlt^- 
tions,  but  I  would  jnst  like  to  say  this:  Yon  will  seb 
thereby  that  in  the  regulation  specific  reference  is  made  tb 
the  power  to  grant  a  formal  license  under  an  Americaju 
patent.  That  is  to  say,  that  following  this  regulation  th^ 
Crown  by  its  ministers,  competent  authorities,  coulji 
caU  on  a  British  subject  to  grant  a  formal  license,  a{s 
it  says,  such  form  and  for  such  i)eriod  as  may  bb 
so  specified.”  | 

Now  it  is  perfectly  true,  and  I  agree  with  Mr.  Mould, 
that  powers  to  do  that  specific  thing,  namely,  to  graiit 
a  license  in  particular  form  which  the  authority  may 
require,  and  for  the  period  that  that  authority  may  re¬ 
quire,  and  consideration  of  the  grant  of  compensation 
to  the  person  who  owns  the  patent,  was  not  in  existence 
prior  to  that  regulation.  That  is  perfectly  trub. 
1081  And  the  importance  of  this  regulation,  as  I  see  i^ 
is  that  it  for  the  first  time  dealt  specifically  by 
regulation  with  the  question  of  compensation  in  some  pf 
these  cases,  but  this,  what  I  have  just  been  saying,  does 
not  mean  that  the  United  Kingdom  did  not  have  undbr 
the  earlier  regulations  which  I  have  previously  been  re¬ 
ferring  to,  the  full  powers  which  the  word  of  those  earlier 
regulations  on  their  natural  meaning  clearly  give.  i 
Those  powers  are  not  necessarily  the  same  or  precisely 
the  same  as  the  powers  which  are  given  by  the  later  regiji- 
lations.  For  example,  in  the  case  of  the  earlier  regula¬ 
tions  which  we  are  dealing  with,  no  question  of  the  graipt 
of  a  license  as  such  arises  at  all.  The  effect  of  the  earlier 
regulation  is  to  say  to  the  British  subject  concerned 
‘‘Now  I  have  given  authority  to  Mr.  X,  an  American,  to 
use  some  information  which  eventually  derives  from  yop, 
and  I  am  saying  to  you  that  under  these  regulatioipis 
which  I  now  have,  you  have  no  power  to  recover  frop 
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him  any  payment  which  by  agreement  with  him  yon 
wonld  be  entitled  to  recover.” 

All  the  regulation  need  do  is  to  prohibit  the  British 
subject  from  recovering.  That  is  sufficient  to  enable 
the  particular  piece  of  information  to  be  used  by  the 
person  authorized  without  difficulty  or  without  consider¬ 
ing  questions  of  payment  of  royalty. 

1  should  like  to  make  it  clear  that  although  I  agree 
that  this  specific  power  of  licensing  as  such  was 
1082  not  specifically  given  until  1942,  that  does  not  mean 
you  could  for  practical  purposes  obtain  the  same 
effect  under  the  earlier  regulations,  though  of  course  you 
don’t  grant  powers  of  compensation  under  those  earlier 
regulations,  and  you  have  to  rely,  as  the  learned  Judge 
in  the  van  Leer  case  relied  upon  the  Crown,  if  one  might 
put  it  that  way,  doing  the  right  thing  after  the  war  in 
regard  to  compensation,  as  indeed  it  did,  by  setting  up  the 
E<yyal  Commission  with  power  xmder  Head  3  to  deal  with 
such  cases. 

Mr.  Stansfield:  Your  Honor,  that  is  the  last  of  the 
questions  which  I  have  to  propound  to  Mr.  Graham,  but 
I  would  like  to  clear  up  this  matter  of  numbering  some 
of  the  defendant’s  exhibits  in  question,  if  I  might. 

The  Court:  you  may  do  so. 

Mr.  Stansfield:  I  wish  to  offer  as  Defendant’s  Exhibit 
33,  the  extract  from  the  work  Halsbury,  Laws  of  England. 

Mr.  Hall:  No  objection  to  that. 

The  Court:  That  will  be  received. 

(Thereupon  extract  of  Halsbury’s  Laws  of  England, 
Paragraph  652,  was  marked  by  the  Deputy  Cfierk  as  De¬ 
fendant’s  Exhibit  33  and  received  in  evidence.) 

Mr.  Stansfield:  I  wish  to  introduce  as  Defendant’s  Ex¬ 
hibit  31  the  textbook  of  Mr.  Graham  on  Awards  to  In¬ 
ventors. 

Mr.  Hall:  I  object  to  that.  Your  Honor.  It  is 
1(^  just  ridiculous,  the  mere  fact  that  the  man  has 
written  a  book,  to  put  it  in  evidence.  It  is  not 
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a  recognized  textbook  of  English  law.  It  seems  to  jnst  filjl 
up  the  record  with  unnecessary  materiaL  i 

Mr.  Stansheld:  Your  Honor,  I  disagree  with  that,  ijt 
is  in  the  Library  of  Congress,  in  the  Department  of 
British  Law,  and  it  is  the  only  book  referring  to  thi^ 
subject.  I 

Mr.  Hall:  If  they  want  to  put  it  in,  I  won’t  object  |[ 

think  it  is  just -  j 

The  Court :  It  will  be  received  in  evidence.  ! 

I 

(Thereupon  Defendant’s  Exhibit  No.  31  for  identifica¬ 
tion  was  received  in  evidence.)  I 

I 

Mr.  Stansfield:  And  the  American  Flange  &  Manufaci- 
turing  Company,  Inc.,  vs.  van  Leer,  I  wish  to  offer  a^ 
Defendant’s  Exhibit  36.  j 

The  Court:  How  is  that  identified?  [ 

Mr.  Stansfield:  Ats  Defendant’s  Exhibit  36.  ' 

The  Court:  That  is  a  new  exhibit? 

The  Deputy  Clerk:  No,  Your  Honor. 

The  Court :  That  is  the  last  exhibit,  is  it  not? 

Mr.  Stansfield:  Yes.  j 

The  Court:  It  will  be  received  in  evidence.  I 


(Thereupon,  Defendant’s  Exhibit  No.  36  for  identified' 
tion  was  received  in  evidence.)  I 


Cross  Examination 


By  Mr.  Hall:  I 

1084  Q.  Mr.  Graham,  under  English  law  do  you  regarli 
that  this  patent  Interchange  Agreement  had  any 

legal  effect  on  the  rights  of  British  subjects  through 
United  States  patents?  A.  Just  as  an  agreement,  ju^t 
as  a  treaty?  j 

1085  Q.  Yes.  A.  I  think  the  answer  is  no. 

Q.  And  in  that  respect  you  agree  with  Mr.  Mould? 
A.  Will  you  put  it  to  me  exactly  what  you  desire  me  to 
agree  to?  I  will  agree  to  it  if  I  can. 

Q.  I  will  withdraw  the  question. 

This  Patent  Interchange  Agreement  between  the  United 
States  and  the  United  Kingdom  covered  the  period  froijn 
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January  Ist,  1942,  tlirough  April  8,  1946,  isn’t  that  right! 
A.  I  am  not  certain  of  the  date  on  which  it  was  made,  or 
when  it  became  effective,  but  I  know  it  was  intended  to 
be  retrospective  until  some  time  in  1942.  I  have  no  doubt 
you  are  right.  I  think  it  says  so. 

Q.  Just  look  on  the  front  page  of  the  agreement.  A. 
Yes,  that  is  right. 

Q.  It  is  effective  January  1st,  1942. 

It  is  your  understanding  of  the  facts  in  this  case,  I  am 
not  asMng  this  as  a  question  because  I  know  you  don’t 
have  direct  knowledge  of  this,  but  I  am  just  asking  if 
this  is  your  understanding  of  the  facts,  that  all  of  the  sex¬ 
tants  that  were  manufactured  by  Bendix  were  manufac¬ 
tured  after  January  1st,  1942!  A.  I  am  afraid  I  couldn’t 
even  answer  that.  I  don’t  know. 

Q.  Well  let’s  assume  for  the  puipose  of  yoxur 
1086  examination  that  they  were.  Doesn’t  this  agree¬ 
ment,  so-called  Patent  Interchange  Agreement,  de¬ 
fine  the  rights  as  between  the  United  States  and  the  United 
Kingdom  for  the  devices  that  were  manufactured  after 
January  list,  1942!  A.  Well,  I  am  not  quite  sure  what 
you  mean,  Mr.  Hall,  what  you  mean  in  your  question  when 
you  say  define  your  rights”. 

Q.  Let’s  put  it  this  way:  In  this  Patent  Interchange 
Agreement,  the  United  Kingdom  gave  certain  indemnities 
to  the  United  States  Government  with  respect  to  the  pat¬ 
ents  owned  by  British  subjects. 

Let  me  restate  it. 

According  to  this  agreement,  briefly,  the  United  King- 
dom  Ctovemment  indemnified  the  United  States  Govern¬ 
ment  with  respect  to  the  United  States  patents  legally 
held  by  British  subjects  that  were  used  by  the  United 
States  Government  after  January  1st,  1942,  in  connection 
with  the  war.  A.  I  think  that  was  the  intention  of  the 
Treaty,  that  each  coxmtry  should,  as  it  were,  be  respon¬ 
sible  for  inventions  of  its  own  nationals  used  by  the  other 
country.  That  was  the  intention. 
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Q.  Yes.  A.  No  doubt  appropriate  legislation  wonld  hav^ 
to  be  passed  in  England  before  that  conld  be  done.  | 
Q.  And  then  wasn’t  it  provided  in  this  agreef 

1087  ment,  taking  it  very  briefly,  that  in  case  the  Unite4 
States  Government  had  an  indemnity  from  the  manf 

nfactnrer  of  the  article,  that  then  the  indemnity  by  th^ 
United  Kingdom  Government  did  not  apply?  A.  Well, 
I  will  be  glad  if  yon  will  point  ont  to  me  the  passag^ 
where  that  occurs,  and  of  course  I  will  say  that  I  am  no|t 
competent  to  express  any  opinion  as  to  the  United  Statei^ 
law.  It  seems  to  me  that  that  question  yon  are  asking  m^ 
does  involve  United  States  law,  bnt  I  will  assist  yon  iiji 
any  way  I  can  if  yon  will  point  ont  to  me  the  passage.  | 
Q.  I  find  that  on  Page  7  of  the  Agreement  where  it  per|- 
tains  to  Article  Vlil  of  the  Agreement.  A.  May  I  jnsjt 
read  that?  | 

Q.  Yes,  yon  read  Article  VlJUL,  then  yon  will  be  in  ^ 
position  to  answer  my  questions.  A.  It  doesn’t  have  anyj- 
thing  to  do  with  it.  i 

Q.  I  have  got  the  wrong  article.  I  have  got  the  revers^ 
article  where  the  United  States  was  indemnifying  thjB 
United  Kingdom.  I  think  Article  VI  is  the  one  where  thfe 
United  Kingdom  proviso  is  that  I  am  relying  on,  jnsjt 
below  the  middle  of  the  page  where  it  says,  * ‘provided  al¬ 
ways”.  j 

The  Court:  Yon  are  referring  to  the  first  sentence  o^ 
are  yon  referring  to  the  entire  thing?  [ 

Mr.  Hall:  Where  it  says  “provided  always”.  | 

The  Court:  I  understand  what  it  says,  bnt  I  aiji 

1088  asking  if  your  question  is  directed  to  the  contenfjs 
of  the  first  sentence,  from  the  words,  “provide^ 

always”  to  and  including  the  word  “agreement”  aft^r 
which  there  is  a  period,  or  further.  j 

Mr.  Hall:  Yes,  that’s  alL  | 

The  Court :  Very  well.  i 

The  Witness :  Well,  I  read  that,  Mr.  HalL  May  I  hav[e 
your  question  again,  now?  I  have  only  read  page  4.  jl 
haven’t  read  page  5.  ! 

I 

j 

i 

I 
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By  Mr.  Hall: 

Q.  In  connection  with  the  indemnities  from  the  United 
Kingdom  to  the  United  States  there  is  an  exception 
wherein  the  United  States  has  an  indemnity  from  the 
mannfactorer  of  the  article.  A.  That’s  what  the  Treaty 
says. 

The  Conrt:  If  farther  examination  is  going  to  be  made 
on  that  particnlar  part  of  the  article,  namely.  Article  VI, 
wonldn’t  it  be  weU  to  place  it  in  the  record  at  this  time? 
We  have  placed  so  mnch  material  in  the  record.  This 
is  very  brief,  and  it  wonld  iUnminate  the  record  directly 
by  reference  to  it  rather  than  be  required  to  refer  to  the 
exhibit. 

Mr.  Hall:  Yes.  Well,  we  wiU  offer  the  whole  exhibit 
in  evidence. 

The  Conrt:  The  Conrt  xmderstands  that,  bnt  yon 
1089  are  examining  with  respect  to  a  specific  sentence, 
and  it  seems  to  the  Conrt  that  in  reading  the  record 
it  wonld  be  quite  helpful  to  be  able  to  refer  to  the  par¬ 
ticular  excerpts  upon  which  yon  are  basing  your  cross 
examination  specifically,  rather  than  to  be  required  to 
refer  to  the  exhibit  and  seek  out  the  excerpt  out  of  the 
whole  exhibit. 

Mr.  Hall :  We  wiU  be  glad  to  do  that.  We  will  go  through 
this  and  see  what  articles  we  think  are  important.  There 
are  one  or  two  more.  I  just  want  to  refer  to  one  more. 

The  Conrt:  At  this  point  the  suggestion  of  the  Conrt 
wonld  be  pertinent.  Yon  have  questioned  and  cross  ex¬ 
amined  the  witness  or  are  cross  examining  the  witness 
with  respect  to  this  excerpt,  bnt  the  excerpt  is  not  set 
forth  in  the  transcript  at  this  point. 

Mr.  Hall:  Do  yon  want  me  to  read  that  in  the  transcript? 

The  Conrt :  liat  is  it. 

Mr.  Hall:  Oh,  I  misunderstood. 

The  eiicerpt  in  question  reads : 

“Provided  always  that  the  Government  of  the 
United  States  of  America  will,  whenever  in  its  jndg- 
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ment  practical,  avail  itself  of  any  indemnity  from  a 
third  party  of  which  it  shall  have  the  benefit,  in  liet 
of  the  indemnity  from  the  Government  of  the  United 
Bangdom  contained  in  this  agreement.”  | 

1090  By  Mr.  HaU: 

I 

Q.  Now,  Mr.  Graham,  I  wonld  like  to  read  witiji 
yon  Article  XVI  of  this  Patent  Interchange  Agreement 
which  we  think  is  the  most  important  one  from  the  standj- 

point  of  this  case  which  reads  as  follows :  I 

I 

^^o  patent  rights,  information,  inventions,  design^, 
or  processes  shall  be  requested  by  either  Government 
under  this  agreement,  nor  shall  the  indemnity  set 
forth  in  Ajrticles  VI,  VII,  VUI,  IX  and  X  of  thik 
Agreement  apply  in  respect  of  any  use  or  infringep 
ment  occurring  during  the  continuance  in  ejffect  of  k 
license  agreement  or  other  contractual  obligation  in 
existence  on  the  1st  January,  1942,  between  a  national 
of  one  Government  on  the  one  hand  and  a  national 
of  the  other  Government  on  the  other  hand  covering 
such  patent  rights,  information,  inventions, 
or  processes — 

Then  there  is  a  proviso.  The  thing  I  want  to  ask  yo 
about  that  is:  Doesn’t  that  exclude  the  Smiths-Bendi^ 
agreement  that  you  spoke  of  in  your  direct  examination  jf 
A.  That  question  of  yours,  Mr.  Hall,  involves  a  very  largk 
number  of  considerations,  and  first  and  most  importanl|, 
it  seems  to  me  is  whether  the  patent  you  are  talking  abou^ 
was  ever  included  in  the  agreement.  | 

Q.  I  didn’t  ask  whether  the  patent  was  included 

1091  in  the  agreement.  I  asked  you  whether  or  not  i^ 
excludes  the  agreement  that  you  were  talking  aboui 

A.  I  can’t  give  you  an  answer  to  that  question  unless  yod 
tell  me  whether  the  agreement  includes  the  patents  o^ 
not. 

Q.  But  I  am  not  asking  you  anything  about  the  patentk. 

i 

I 

I 

i 


design^ 
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A.  I  can’t  give  yon  an  answer,  then.  I  can  answer  in  the 
alternative  if  that  will  help  yon.  If  it  is  held  that  the 
Smiths-Bendix  Agreement  does  inclnde  the  patent  which 
yon  are  concerned  with,  it  seems  to  me  it  wonld  be  ex- 
dnded  by  Article  XVL  If  it  is  held  that  the  Smiths- 
Bendix  Agreement  does  not  inclnde  those  patents,  and  I 
am  nsing  “patents”  in  the  very  generic  term,  in  the  term 
of  ^^tents,  et  cetera”  in  Article  XVI,  then  it  seems  to 
me  it  wonld  not  be  exclnded. 

Q.  All  right.  Then  if  the  Conrt  holds  that  the  patents 
are  indnded  in  this  agreement,  the  Smiths-Bendix  Agree¬ 
ment,  then  the  obligation  is  not  one  of  the  United  King¬ 
dom  Government  nnder  the  Patent  Interchange  Agree¬ 
ment,  is  that  right? 

Mr.  Stansfield:  If  Yonr  Honor  please,  I  object  to  that. 
This  document  from  which  connsel  for  the  plaintiff  is  read¬ 
ing  is  an  agreement  between  the  United  States  and  Britain, 
and  under  the  Constitution  it  has  the  full  force  and  effect 
of  law  in  America.  So  counsel  for  plaintiff  in  effect  is  ask¬ 
ing  the  witness’  opinion  as  to  American  law.  I  tbiTik 
counsel  for  the  plaintiff  is  quite  capable  of  drawing 
1092  his  own  conclusions  as  to  what  the  American  law 
might  be. 

The  Court:  The  Court  understood  the  question  to  be 
in  a  sense  a  paraphrasing  or  an  attempt  by  counsel  to 
paraphrase  the  answer  which  the  witness  had  given,  or 
to  make  an  application  of  the  answer  which  the  witness 
has  given. 

Is  that  correct? 

Mr.  Hall:  Yes. 

The  Court:  It  seems  that  it  is  based  upon  an  answer 
that  the  witness  has  already  given,  as  the  Court  views  it, 
and  it  simply  constitutes  a  question  of  construction  of 
an  answer  that  the  witness  has  previously  given. 

Mr.  Stansfield:  We  have  no  objection  so  long  as  he  is 
not  trying  to  draw  from  the  witness  an  opinion  as  to 
American  law. 
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The  "Witness:  Of  course,  Tonr  Honor,  I  can’t  express 
any  opinion  as  to  American  law,  bnt  I  would  like  to  a^d 
to  the  answer  which  I  gave  yon,  Mr.  Hall,  that  of  conr^ 
the  position  as  I  understand  it  is  different  in  this  country 
and  in  England  so  far  as  the  effect  of  this  Treaty  itsejlf 
is  concerned.  As  I  understand  it,  if  you  have  a  Treaty 
like  this  in  this  country,  it  becomes  part  of  your  law  and 
binding  on  all  the  citizens  of  the  United  States  immjB- 
diately.  Of  course  that  is  not  true  in  England.  So  ^t 
is  a  very  difficult  question  I  think  to  give  specific  answe^ 
on  this  Patent  Interchange  Agreement  unless 
1093  the  conditions  are  precisely  specified,  and  then! I 
tbiTik  perhaps  one  would  try  to  give  an  accurajte 
answer.  } 

Mr.  £[aU:  I  would  like  to  mention.  Your  Honor,  thkt 
the  witness  called  it  a  “Treaty,”  and  said  it  did  not  have 
the  effect  of  law  in  England.  It  is  not  a  treaty.  It  is  sin 
Executive  Agreement,  and  Your  Honor  knows  as  well 
as  I  do  the  furore  of  whether  they  have  the  effect  of  hjw 
or  not.  So  I  am  not  going  into  that.  | 

The  Witness:  Far  be  it  from  me,  Mr.  Hall,  to  suggest 
what  its  effect  would  be  in  this  coxmtry. 

By  Mr.  Hall;  ! 

I 

Q.  But  at  any  rate  it  was  provided  in  this  agreement 
that  patents  that  came  xmder  license  agreements,  whp 
the  license  agreement  was  in  effect  on  January  1st,  19^2, 
it  was  excluded?  A.  That  appears  to  be  the  intention 
of  Article  XVL  What  precise  effect  it  had  on  a  particiu- 
lar  agreement  I  think  is  probably  very  difficult  to  answer. 

Mr.  Hall:  That  does  not  conclude  my  cross  examii^a- 
tion,  it  but  concludes  it  so  far  as  this  phase  of  the  matter 
is  concerned.  j 


1094  Q.  Mr.  Graham,  there  is  one  thing  which  shocked 
me  very  much  about  your  testimony,  and  I  would  li^e 
to  make  sure  if  I  understand  you  correctly.  Did  you  say  thjat 
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if  a  United  States  manufacturer  who  has  a  plant  located 
in  the  United  States  makes  devices  for  the  United  States 
(Government  nnder  patents  that  are  issned  by  the  United 
States  Patent  Office,  and  he  does  his  mannfacturing  nnder 
contracts  issned  by  the  United  States  Government,  that 
he  is  then  making  the  device  on  behalf  of  or  for  the  serv¬ 
ices  of  the  Crown?  A.  I  don’t  thiTiV  I  said  that,  Mr.  Hall. 

Q.  In  other  words,  yon  wonld  say  that  snch  mannfactnre 
wasn’t  on  behalf  of  or  for  the  services  of  the  (brown? 
A.  If  yonr  question  is  limited  to  precisely  what 

1095  yon  say  I  think  the  answer  is  no. 

Q.  What  other  factor  then  is  required  in  order 
to  change  yonr  answer  to  yes?  A.  The  factor  such  as  is 
present  in  this  case,  namely - 

Q.  Now  wait  a  minute.  A.  Let  me  continue  with  my 
answer,  if  yon  please.  If  as  in  this  case  the  United  King¬ 
dom  Government  makes  a  release  to  the  United  States 
Government  of  an  invention,  in  furtherance  of  joint  de¬ 
fense  plans,  with  the  intention  that  that  invention  shall 
be  used  in  the  furtherance  of  the  joint  defence  plans  against 
the  common  enemy,  then  as  I  have  already  said,  and  I 
think  in  this  case,  I  think  the  English  courts  would  conr 
stme  the  words  in  the  regulation  “for  the  services  of  the 
Crown”  as  very  broad  and  really  as  governed  by  the  later 
words  in  the  regulation  ^‘in  the  interest  of  defence” — and 
whatever  the  words  are — ‘‘the  more  efficient  prosecution 
of  the  war.” 

Mr.  Hall:  Your  Honor,  I  move  that  portion  of  his  an¬ 
swer  where  he  said  that  sort  of  a  relief  was  given  in  this 
case,  because  there  is  no  evidence  of  any  such  release,  and 
he  can’t  say  that  that  release  was  given  in  this  case.  That 
is  something  for  Your  Honor  to  determine.  I  have  no 
objection  to  him  telling  us  what  the  law  is,  what  the 
English  law  is,  or  under  what  circumstances  he  does  think 
that  this  would  be  manufactured  for  the  Crown, 

1096  but  I  do  object  to  him  saying  that  those  circum¬ 
stances  happened  in  this  case. 


The  'Witness :  I  accept,  Yonr  Honor.  I  should  hare  [an¬ 
swered  on  the  assumption  that  Your  Honor  finds  that 
there  is  such  a  release.  I  think  that^s  correct  becauEle  I 
am  bringing  in  American  law.  j 

The  Court:  With  that  qualification  the  answer  may  staind. 

By  Mr.  Hall:  j 

Q.  Did  you  ever  hear  of  the  Treasury  Solicitor  in  ijng- 
landT  A.  I  have  heard  of  him  qnite  welL  I  have  ^so 
been  briefed  by  him.  | 

Q.  Is  it  true  that  in  England  the  Treasury  Solicitor 
fills  an  especially  important  position;  he  is  responsible 
for  the  enforcement  of  payments  due  to  the  Treasury, 
and  conducts  generally  its  legal  business,  and  that  of  niost 
Government  departments?  A.  That  is  quite  correct, 
Hall.  Like  every  other  solicitor,  he  is  sometimes  wron^. 

Q.  Isn^  it  fair  to  say  that  the  Treasury  Solicitor  jiis- 
agrees  completely  with  what  you  just  said  about  ^on 
behalf  of  or  for  the  services  of  the  Crown”?  A.  I  don’t 
know,  Mr.  EEall.  iPerhaps  you  would  point  to  sometljing 
which  shows  that  disagreement.  | 

Q.  Hasn’t  an  expression  of  opinion  from  [the 
1097  Treasury  Solicitor  in  England  come  to  your  atten¬ 
tion?  A.  I  haven’t  got  it  in  mind.  I  have  i^een 
such  an  expression,  but  I  haven’t  got  it  in  mind.  If  tl|ere 
is  a  particular  passage  which  you  desire  to  refer  t6,  I 
would  like  to  see  it,  because  if  you  would  like  mej  to 
continue  the  answer,  when  I  read  the  passages  in  [the 
Treasury  Solicitor’s  statement  it  seemed  to  me  that  they 
required  very  considerable  qualification  before  they  ytera 
true,  but  I  will  be  glad  to  deal  with  any  particular  pas¬ 
sage  you  would  like  to  put  to  me.  ! 


1100  Q.  Let’s  get  into  Question  1  to  the  Treasury  So¬ 
licitor  and  his  answer.  A.  Will  you  read  them, 
Mr.  Hall,  and  we  shall  know  what  we  are  tallnTtg  about? 

Q.  Yes.  It  says:  ! 
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‘‘Question :  Did  H.  M.  G. — ” 

That  of  course  means  His  Majesty’s  Government. 

“ — ^have  any  power  prior  to  September  17,  1942  to 
appropriate  or  otherwise  affect  the  rights  of  a  British 
subject,  including  a  corporation,  resident  and  dom¬ 
iciled  in  the  United  Kingdom,  in  a  United  States 
patent  owned  by  him  (including  in  the  expression 
‘rights  in  a  U.  S.  patent’  a  contractual  right  to  re¬ 
ceive  royalty  in  respect  to  the  use  of  such  a  patent).” 

That  was  the  question,  wasn’t  itT  A.  Yes. 

Q.  And  the  Treasury  Solicitor’s  answer  was  “No”?  A. 
You  had  better  read  the  whole  answer. 

1101  Q.  The  whole  answer: 

“No,  but  for  the  sake  of  completeness,  it  must 
be  noted  that  any  dollars  paid  by  way  of  royalty  in 
respect  of  the  United  States  patent  might  under 
United  Kingdom  measures  for  conserving  dollar  re¬ 
sources  have  been  required  to  be  surrendered  to  the 
United  Kingdom  Trasury  for  their  equivalent  in 
sterling.” 

A.  You  want  to  know  whether  I  agree  with  that  or  not? 

Q.  We  have  now  read  the  question  and  the  Treasury 
Solicitor’s  answer,  haven’t  we?  A.  Yes. 

Q.  Now  do  you  agree  with  it?  A.  No. 

Q.  Why  not?  A.  Because  I  do  not  know  what  the 
writer  of  this  letter  considered  before  he  gave  his  answer 
nor  do  I  know  on  what  construction  of  the  regulations, 
particularly  Eegulation  3  (3)  and  3  (5)  he  was  proceed¬ 
ing,  if  he  considered  those  regulations  at  all,  and  without 
the  witness  here  to  cross  examine,  without  Dr.  Druitt 
here  to  cross  examine,  I  don’t  see  how  we  can  hope  to  telL 

Q.  An  right. 

Now  let’s  get  down  to  Question  5.  In  answer  to  that 
question  the  Treasury  Solicitor  clearly  discussed 

1102  this  regulation  that  you  talked  about,  didn’t  he?  A. 


Let’s  read  tLe  question  and  answer  again,  and  then  I  we 
can  speak.  I 

Question  5 :  I 

“As  regards  Eegnlation  3  (5),  one,  can  it  operkte 
to  authorize  the  use  of  patented  matters?”  | 

“Answer:  No.  The  regulation  3  (5)  is  concenjied 
only  with  authorizing  the  use  of  non-patented  draw¬ 
ings,  models,  et  cetera,  to  which  some  contract|ial 
impediment  is  attached.”  I 

Have  I  correctly  read  his  answer?  Au  I  think  so.  ! 

Q.  Do  you  agree  with  that?  Al.  No.  ! 

Q.  All  right.  Al.  You  want  to  know  why?  ! 

Q.  Yes.  Al.  The  reason  I  did  not  agree  with  thati  is 
because  I  do  not  think  that  he  proceeded  on  the  construc¬ 
tion  of  the  regulation  which  I  have  put  forward  to  this 
Court;  and  I  think  it  is  my  view  dear  that  if  this  ref¬ 
lation  did  come  before  an  English  Court  they  would  give 
it  a  broad  construction,  and  they  would  say  that  the  ref¬ 
lation  was  capable  of  rendering  inoperative  an  agreement 
concerning  the  use  of  such  information.  ! 

1103  Q.  Let’s  go  to  Subparagraph  2  under  Paragraph 
5.  I  will  read  the  question  and  the  Treasury  Sohc-^ 
iter’s  answer,  and  then  you  tell  me  whether  I  have  <Sor- 
rectly  read  it.  ! 

“Question:  Did  H.  M.  G.  ever  operate  it  or  attezppt 
to  operate  it  within  the  intention  of  thereby  authoijiz- 
ing  the  use  of  patented  matter?”  j 

“Answer:  No.  The  previous  answer  rules  out  iny 
effective  operation,  and  Her  Majesty’s  Gk)vemmlent 
is  unaware  of  any  case  where  any  Crown  servknt 
attempted  to  operate  or  exercise  Begulation  3  (5) 
with  any  such  intention.”  j 

A.  Well,  this  is  primarily -  ! 

Q.  First,  have  I  correctly  read  it?  A.  Yes,  I  thiTik  jso. 

Q.  All  right.  Now  tell  us  your  view  on  thia  same  point. 


A.  Well,  I  of  course  don’t  know  the  cases  that  may  be  in 
the  Treasury  Solicitor’s  files,  so  of  course  I  can’t  say  what 
he  has  or  has  not  done,  bnt  what  I  can  do  is  deal  with 
this  case.  So  far  as  this  case  is  concerned,  it  seems  to 
me  that  his  answer  is  entirely  begging  the  qnestion. 

Q.  All  right  Let’s  read  the  question,  the  third  part  of 
Qnestion  5,  and  I  might  say  I  believe  it  is  agreed  in  all 
these  parts  that  the  Treasnry  Solicitor  is  talking 

1104  about  Eegulation  3  (5).  A.  WeU,  the  paragraph 
is  headed  ‘TBegulation  3  (5)”  so  I  think  we  are 

safe  in  assuming  that  that’s  so  until  it  clearly  appears 
to  the  contrary  in  the  answer. 

Q.  Yes.  Part  3  of  that  question: 

“Question:  Can  its  exercise  render  inoperative  a 
contractual  right  to  receive  payment  for  the  use  of 
a  patent? 

The  answer  the  Treasury  Solicitor  gave  to  that  is : 

“Answer:  No.  The  Regulation  3  (5)  is  concerned 
only  with  authorizing  the  use  of  non-patented  draw¬ 
ings,  models,  et  cetera,  to  the  use  of  which  some 
contrsLctual  impediment  is  attached.” 

Have  I  correctly  read  his  answer?  A.  I  thiTik  so. 

Q.  Do  you  agree  or  disagree  with  that?  A.  I  disagree. 
I  think  that  this  is  only  an  opinion  expressed  by  a  sub¬ 
ordinate  officer  in  the  Treasury  Solicitor’s  department,  and 
I  thiTik  he  is  wrong. 

Q.  You  say  he  is  a  subordinate  assistant,  subordinate 
officer?  A.  He  is  not  the  Treasury  Solicitor  himself.  He 
is  an  Assistant  Secretary,  I  think. 

Q.  He  is  Principal  .Assistant  Treasury  Solicitor?  A. 
Yes. 

Q.  He  is  next  to  the  top  man  in  the  Treasury 

1105  Solicitor’s  office,  isn’t  he?  A.  Yes. 

Q.  So  he  is  second  in  command  to  the  Treasury 
Solicitor?  A.  Yes,  that’s  right. 
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I 

Q.  Let's  go  on  to  the  next  qnestion  and  answer.  Thjat 
would  be  No.  4,  wouldn’t  it!  A.  Yes. 

Q.  ‘‘Question:  Did  H.  M.  G.  ever  exercise  it  pr 
attempt  to  exercise  it  with  the  intention  of  there^ 
rendering  inoperative  a  contractual  right  to  receijve 
payment  for  the  use  of  a  patent T’’  i 

I 

To  which  the  answer  is:  I 


“Answer:  No.  The  previous  answer  rules  out  ahy 
effective  operation  and  Her  Majesty’s  Government 
is  unaware  of  any  case  where  any  Crown  servaint 
attempted  to  of^rate  or  exercise  the  Begulation  3  (j5) 
with  any  such  intention.”  i 

I 

Hhve  I  correctly  read  the  question  and  answer?  A.  Yps. 

Q.  What  is  you  opinion  on  that?  A.  My  opinion  Ion 
that  is  exactly  as  before,  that  it  entirely  evades  the  ques¬ 
tion.  It  depends  upon  what  the  Court  decides.  Tiis 
witness’  view  as  to  what  Her  Majesty’s  Government  4id 
or  did  not  do  is  not  in  any  way  binding  on  an  Eijg- 
lish  Court,  and  in  an  English  Court  of  course  such 
1106  an  opinion  would  not  be  evidence. 

Q.  All  right.  Let’s  go  to  Part  5  of  the  Treasuiry 
Solicitor’s  questions  and  answers. 

“Question:  Can  it  operate  outside  the  territory 
jurisdiction  of  H.  M.  G.?”  I 

“Answer:  The  Begulation  3  (5)  mig^t  conceival|ly 
be  said  to  operate  outside  the  territorial  jurisdictibn 
of  Her  Majesty’s  Government  where  the  persons  En¬ 
titled  to  enforce  the  license  or  agreement  related  jto 
the  use  of  drawings,  et  cetera,  are  British  subjec^. 
However,  the  word  of  Section  3  of  the  Emergenicy 
Powers  (Defence)  Act,  1939,  dealing  with  the  extifa- 
territorial  operation  of  Defense  regulations  are  not 
apt  to  cover  the  case,  and  Her  Majesty’s  Government 
have  never  proceeded  on  the  basis  that  the  Begula¬ 
tion  3  (5)  has  an  extra-territorial  operation.”  i 


Have  I  correctly  read  the  question  and  answer!  A.  I 
think  so. 

Q.  What  is  your  opinion  on  that!  A.  I  dealt  with  this 
in  my  evidence  in  chief,  in  my  direct  evidence.  I  do  not 
consider  that  Section  3  of  the  Emergency  Powers  (De¬ 
fence)  Act,  1939,  has  any  limitative  effect  on  the  power 
to  issue  regulations  with  extra-territorial  effect  in  cases 
other  than  those  dealing  with  Section  3,  and  this  is 
HOT  such  a  case.  If  you  read  this  regulation  on  the  nat¬ 
ural  meaning  of  the  words,  there  is  no  reason  what¬ 
ever  for  restricting  it  to  the  United  Kingdom  or  restrict¬ 
ing  its  operation  to  the  United  Kingdom.  Of  course  insofar 
as  you  are  prohibiting  a  British  subject  from  enforcing 
a  right  under  a  contract,  as  you  are  doing  here,  if  the 
regulation  is  effective.  Smiths  were  British  subjects,  dom¬ 
iciled  in  England,  and  therefore  there  was  no  need  for 
the  regulation  to  have  extra-territorial  effect  so  far  as 
prohibiting  them  is  concerned. 

Q.  All  right:  Let’s  go  to  Part  6. 

“Question:  Did  EL  M.  G.  ever  authorize  or  attempt 
to  authorize  the  use  of  drawings,  et  cetera,  under  the 
regulation  by  a  foreign  resident  not  being  a  British 
subject!” 

“Answer:  No.” 

A.  I  am  not  in  a  position  to  say  whether  that  is  cor¬ 
rect  or  not,  because  I  don’t  know  of  course  what  the 
Treasury  or  the  Ministry  of  Supply  may  have  done  other 
than  cases  that  I  have  been  engaged  in  myself  and  in 
thiR  particular  case.  So  I  can’t  help  you  there. 

Q.  But  I  did  read  the  question  and  the  Treasury  So¬ 
licitor’s  answer  correctly!  A.  I  think  so,  yes. 

Q.  Part  7 : 

“Question:  What  dbes  H.  M.  G.  understand 
1108  by  ^e  expression  Tor  the  services  of  the 
Crown’!” 
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“Answer:  The  expression  Tor  the  services  of  thte 
Crown^  in  relation  to  the  mannfactnre  of  inventions 
means  that  the  invention  must  be  intended  for  ns^ 
in  one  or  more  of  the  various  Government  seiVp 
ices,  L  e.  the  Defense  Services,  the  Postal  Service^ 
and  any  other  services  provided  by  the  United 
Kingdom  Department  or  agents.  This  may  arist 
where  a  (government  contractor  or  snbcontractojr 
is  a  manufacturer,  or  as  the  result  of  the  requi|- 
sitioning  of  industrial  property  under  emergency  ojr 
prerogative  powers.  The  case  where  a  (Jovemmen^ 
Department  is  itself  manufacturing  an  invention  would 
also  be  covered.  But  it  is  more  specifically  covere^ 
by  the  preceding  words  ‘on  behalf  of  the  crown'.”  | 

I 

Have  I  correctly  read  the  seventh  question  and  answer^ 
A.  Yes,  I  think  so.  I 

Q.  Does  that  conform  to  your  opinion,  or  do  you  di^ 
agree  with  that?  A.  I  disagree  with  that  as  I  think  % 
made  dear  in  my  direct  examination.  If  you  read  “thb 
services  of  the  Crown”  in  a  narrow  way,  this  is  one  view. 
If  you  read  it  in  a  broad  way  as  merely  introductory  iii 
a  regulation,  and  the  real  test  in  the  regulatiok 
1109  being  “the  defence  of  the  Bealm  and  the  efficient 
prosecution  of  the  war,”  then  I  think  such  a  lini- 
ited  interpretation  of  the  words  as  is  given  here  is  wron^. 

Q.  Let's  go  to  the  next  question.  No.  8:  i 

I 

“Question:  Would  H.  M.  G.  regard  a  manufacturer 
in  U.  S.  A.  by  a  U.  S.  corporation  as  a  making  T^r 
the  services  of  the  Crown'  if  the  U.  S.  corporation 
was  making  for  the  U.  S.  Government  for  the  u^© 
by  the  U.  S.  Government  or  in  preparation  for  a  w^ 
in  which  H.  M.  G.  and  the  U.  S.  Government  wei^ 
or  might  be  allies?”  i 
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To  which  the  answer  was: 

Have  I  correctly  read  the  question  and  answer?  A-  Yes. 

Q.  Do  yon  agree  to  that?  A.  Again  I  have  already 
dealt  with  this,  I  think,  and  if  yon  want  me  to  repeat 
my  answer  which  I  gave  you  previously,  I  will. 

Q.  Well,  you  can  refer  to  it.  I  think  that  will  be  simple 
enough.  A.  1  think  that  I  have  already  dealt  with  the 
case,  and  in  my  view  it  is  entirely  dependent  upon  the 
facts  of  the  case.  It  is  quite  clear  that  under  the  Act 
of  1949,  the  new  Act  that  such  a  case  would  ex- 
1110  pressly  be  considered  to  be  “for  the  services  of 
the  Crown”  if  it  were  with  the  approval  of  a  British 
Government  department. 

Q.  All  right.  Lef  s  go  on  to  Question  8  (b),  and  I  will 
read  it. 

“Question:  Would  EL  M.  G.  regard  manufacture  in 
U.  S.  A.  by  U.  S.  corporation  as  a  making  ‘for  the  serv¬ 
ices  of  the  Crown'  if  the  U.  S.  corporation  was  making 
for  the  U.  S.  Government  with  a  view  to  subsequent 
delivery  to  H.  M.  G.  under  Lend  Lease?” 

To  which  the  answer  is:  “No.” 

Now  have  I  correctly  read  the  question  and  the  answer? 
A.  Yes,  sir. 

Q.  Do  you  agree  with  that?  A.  No.  I  think  it  is  cov¬ 
ered  by  previous  answers.  Eeally  it  must  depend  upon 
the  facts  of  each  case,  and  on  the  approval  which  has  been 
given  by  the  British  Government 

The  Court:  That  was  question  and  answer  No.  9? 

Mr.  £[all:  No,  that  was  8  (b). 

The  Court:  Very  well 

By  Mr.  Hall: 

Q.  Now  I  will  take  up  8  (c) : 

“Question:  Would  H.  M.  G.  regard  manufacture 
in  U.  S.  A.  by  a  U.  S.  corporation  as  a  making  for  the 
services  of  the  Crown  in  any  circumstances?" 


ini  “Answer:  Only  if  the  United  States  corpo^ 
ration  had  contracted  to  mannfactiire  the  ar-( 
tides  in  question  for  Her  Majesty^s  Government  oil 
any  particular  Government  Department.’’  j 

I 

Have  I  correctly  read  the  question  and  answer?  A.  YesJ 
Q.  Do  you  agree  with  that?  A.  I  agree  with  it,  but  i 
thiTilr  it  is  too  limited.  I 

The  Court:  You  can’t  agree  with  it  and  say  it  is  too 

limited.  If  you  agree  to  it,  the  word  “only” -  i 

The  Witness:  I  see,  right.  Then  I  don’t  agree  with  itJ 

By  Mr.  HaU:  1 

Q.  Tell  me  something:  How  did  Mr.  Mould’s  opinioi^ 
compare  with  the  Treasury  Solidtor’s  opinion?  A.  I  don’tj 
think  that  is  for  me  to  judge,  Mr.  Hall.  I  think  it  is  really 
for  you.  ! 

i 

•  m  •••••••  • 

1112  Q.  Mr.  Graham,  if  an  inventor  in  England  has 
a  patent,  and  if  in  addition  to  his  patent  he  has! 

done  a  lot  of  detailed  engineering  work  and  made  a  draw¬ 
ing  which  has  been  considerably  more  in  detail  than  the  I 
patent  drawing,  it  is  true,  is  it  not,  that  the  inventor  has' 
two  separate  rights;  he  has  first  a  right  in  the  patent,  and! 
second  a  right  in  this  drawing?  A.  You  mean  a  ri^t| 
of  property?  | 

Q.  Yes.  A.  I  think  the  answer  is  yes.  j 

Q.  And  in  addition,  if  he  has  made  a  model  of| 

1113  the  invention,  he  might  have  still  a  third  right  toj 

the  property  in  the  model?  A.  Yes.  j 

Q.  And  in  the  fourth  place,  if  he  has  done  some  addi-  | 
tional  thinking  and  has  some  further  ideas  in  his  headj 
as  to  how  his  patent  might  be  most  successfully  put  into  i 
use,  he  might  have  an  additional  property  right  in  the  j 
information  which  he  is  carrying  aroxmd  in  his  head?  A.  j 
Well,  I  don’t  know  whether  an  English  lawyer  would  de-  j 
scribe  that  as  a  right  of  property  unless  it  had  been  re- 1 
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dnced  to  some  permanent  form.  I  think  I  know  what  yon 
mean.  He  conld  rednce  it  to  permanent  form,  and  he 
wonld  then  have  a  right  of  property  in  it. 

Q.  When  the  learned  Jndge  in  the  Flange  case  said  that 
the  term  “invention”  included  patented  and  nnpatented 
inventions,  he  was  in  effect  saying  that  the  term  “inven¬ 
tion”  included  all  these  property  rights  that  I  have  men¬ 
tioned,  namely,  the  property  right  in  the  patent,  the  prop¬ 
erty  right  in  the  drawing,  the  property  right  in  the  model, 
and  the  property  right  in  the  information?  A.  Well - 

Q.  Isn’t  that  right?  A.  Well,  it  depends  on  which  part 
of  the  judgment  you  are  referring  to,  because  he  uses 
the  word  “invention”  in  a  number  of  different  places 

1114  in  different  senses.  If  you  will  show  me  the  par¬ 
ticular  part  of  the  judgment  you  are  referring  to, 

I  think  I  can  help  you. 

Q.  Let  me  ask  you  this:  I  will  rephrase  the  question 
because  we  don’t  want  to  get  into  a  long  argument  over 
that  decision.  Let’s  get  down  to  the  regulation  itself, 
Eegulation  3  (5),  and  it  uses  the  word  “invention”  in 
the  second  line,  doesn’t  it?  A.  I  would  just  like  to  have 
it  in  front  of  me.  I  have  it. 

Q.  In  line  2  it  uses  the  word  “invention”?  A.  Yes. 

Q.  And  the  word  “invention”  as  is  there  used  is  usee; 
broadly  to  include  not  only  the  right  in  the  patent,  but 
also  the  right  in  the  drawing,  and  tiie  right  in  the  model, 
and  the  right  to  any  information  that  the  inventor  may 
be  carrying  around  in  his  head?  A.  What  the  van  Leer 
case  said  was  that  it  referred  to  both  a  patented  and  un¬ 
patented,  invention,  and  I  think  that  is  good  enough  for 
me. 

Q.  Under  the  category  of  unpatented  inventions  that 
are  included  in  the  word,  the  drawing,  the  models,  and 
the  information  that  the  man  may  be  carrying  around 
in  his  head,  isn’t  that  right?  A.  I  am  not  sure  they  do, 
Mr.  HalL  I  don’t  necessarily  think  that  the  Judge 

1115  was  referring  to  such  things  as  information  that 
a  man  was  carrying  around  in  his  head.  I  thinlr 


557 


he  had  in  mind  the  case  where  a  man  was,  say,  operating 
a  process  or  made  a  machine  which  he  had  perhaps  been 
working  in  his  works,  perhaps  kept  secret,  bnt  for  whiph 
he  had  not  taken  ont  a  patent.  That  was  what  the  Jndge 
I  think  was  referring  to.  How  far  you  can  extend  thjat 
I  am  not  at  the  moment  prepared  quite  to  answer  offhand. 
I  think  it  might  need  considerable  thought.  I 

Q.  You  do  agree,  however,  that  the  right  to  the  drajw- 
ing  and  the  model  and  to  the  information  are  distinct 
from  the  right  in  the  patent?  A.  Well,  they  are  distinct 
property  rights,  yes. 

Q.  Now  prior  to  the  time  Begnlation  3  (5)  was  enacted, 
there  was  on  the  statute  books  in  England  Section  29  pf 
the  British  Patent  law,  isn^t  that  true?  A.  Yes,  that  is 
right 

Q.  And  Section  29  had  been  in  effect  for  how  lojig 
prior  to—  A.  Oh,  well,  roughly  since,  in  a  rather  sim¬ 
ilar  form  since  1883,  I  think.  I  think  that  is  right.  | 

Q.  Would  you  summarize  again  for  us  the  general  eff^t 
of  Section  29?  A.  Well,  I  will  try  and  do  it  in  the  woi^ds 
I  used  before,  if  I  can,  or  something  very  close  to  it  | 

I  think  what  I  said  was  this:  That  the  rights 
1116  of  the  Crown  were,  broadly  speaking,  confined  |  to 
the  right  to  manufacture  and  use  patented  infonha- 
tion  in  accordance  with  the  provisions  of  Section  29  jof 
that  Act  to  which  you  have  referred,  and  broadly  speak¬ 
ing  I  think  this  is  what  I  said:  The  Crown  wordd  m^e 
or  use  such  inventions  by  its  authorized  agents  subj^ 
to  the  payment  of  compensation  to  the  owner  of  the  pat¬ 
ent.  I  think  that  is  broadly  what  I  said,  and  I  agre^ 
I  think,  with  Mr.  Mould,  who  I  think  said  very  much  the 
same  thing  in  his  paragraphs  6  through  11.  j 

Q.  This  Section  29  related  only  to  the  patented  inven¬ 
tion?  A.  Yes.  j 

Q.  So  lePs  now  take  this  situation  and  apply  Section 
29  to  it:  I 

Assume  that  an  inventor  had  a  patent,  a  British  patdnt, 
on  a  new  machine  gnn.  A.  Yes.  ! 
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Q.  Lef  8  assume  that  when  he  first  applied  for  his  pat¬ 
ent  he  rushed  into  the  Patent  Office  with  his  idea  without 
ever  building  a  machine  gun,  and  gave  them  a  crude 
sketch  of  it,  but  still  the  sketch  was  complete  enough  to 
satisfy  the  English  patent  law  as  a  disclosure. 

Then  after  he  had  gotten  his  patent  based  on  that  dis¬ 
closure  he  said.  Well,  the  Government  has  awarded  me 
a  patent  now.  I  know  I  am  protected,  so  I  will  do 

1117  a  lot  of  work  on  this  idea. 

So  then  he  goes  into  great  detail  and  spends  a 
lot  of  time  making  very  detailed  drawings  of  just  how  to 
build  the  machine  gun,  and  he  builds  a  model  of  the 
machine  gun.  He  thoroughly  verses  himself  with  plenty 
of  information  as  to  how  to  build  this  machine  gun  in 
production,  and  being  armed  not  only  with  his  patent,  but 
all  of  these  drawings  and  information,  he  goes  to  a  manu¬ 
facturer,  and  he  says,  ‘Tiook  what  I  have  got  to  offer  you. 
I  have  got  to  offer  you  not  only  a  patent,  but  this  com¬ 
pletely  worked-out  design  of  a  machine  gun.” 

So  the  manufacturer  enters  into  an  agreement  with  him 
providing  for  the  use  of  his  patent  as  well  as  all  of  these 
unpatented  rights,  such  as  the  right  of  the  drawing,  the 
right  to  use  a  model,  and  the  right  to  use  the  know-how 
in  manufacturing. 

This  agreement  that  he  worked  out  with  the  company 
called  for  the  payment  of  a  royalty  when  the  company 
used  either  the  patent  or  any  of  the  drawings  or  the 
model  or  any  of  this  know-how. 

Now  under  those  circumstances  the  British  (Govern¬ 
ment  could  have  used  Section  29  to  render  inoperative 
the  agreement  so  far  as  the  patent  was  concerned,  but 
it  did  not  have  the  right  to  render  the  agreement  in¬ 
operative  so  far  as  the  impatented  features,  such 

1118  as  the  drawings,  the  model,  and  the  know-how. 

Isn’t  that  correct?  A.  I  don’t  agree  with  you. 
I  think  they  could  have  authorized  the  use  of  the  drawings 
by  themselves.  They  could  have  authorized  a  third  party 


to  have  used  those  detail  drawings.  I  am  talking  abojit 
now,  not  the  patent  drawings.  They  conld  have  author¬ 
ized  the  nse  of  the  detailed  drawings  in  accordance  wiih 
the  provisions  of  3  (5)  and  that  would  have  rendered  in¬ 
operative  any  clause  in  the  agreement  which  requires 
payment  for  use  of  the  drawing.  i 

That  is  why  I  referred  to  the  second  qualification  whi<^ 
I  thought  should  be  put  on  Mr.  Mould’s  opinion  this  morn¬ 
ing,  because  if  and  insofar  as  the  use  of  those  drawing 
might  involve  infringement  of  the  patent,  then  because 
the  man  who  is  using  the  drawing  is  specifically  author¬ 
ized  to  use  them,  then  so  far  as  he  is  authorized  impliedly 
to  infringe,  that  is  as  I  read  it  the  correct  statement  ^ 
the  law.  I 

May  I  just  finish!  | 

Q.  Sure.  A.  Because  on  the  assumptions  made,  Ijie 
couldn’t  use  the  drawings  if  your  argument  was  right, 
although  he  had  been  sx)ecifically  authorized  to  do  so.  j 
Q.  Suppose  the  same  thing  happened  prior  to  the  tin^e 
that  Begulation  3  (5)  was  enacted,  then  what  is  yoijjr 
answer!  A.  Then  the  position  as  I  see  it  is  thht 
1119  the  Crown  had  no  power  to  authorize  the  use  <^f 
the  drawing,  the  detailed  drawing.  j 

Q.  Yes.  So  the  state  of  the  law  prior  to  the  time  Eegji- 

lation  3  (5)  was  passed -  A.  Mr.  Hall,  we  don’t  waijit 

any  misunderstanding  about  the  numbering.  You  aB|d 
I  are  understanding  each  other  and  meaning  this  regula¬ 
tion  whether  it  is  3  (5)  or  6  (5),  are  we -  j 

Q.  Hereafter -  A.  The  regulation  in  question.  | 

Q.  All  right.  We  will  call  it  the  regulation  in  questioiii. 
So  prior  to  the  time  the  regulation  in  question  w4s 
passed,  the  British  Government  had  all  power  ft 
needed  to  render  agreements  inoperative  when  the  agre^ 
ments  were  limited  to  royalties  accruing  under  patent^ 
isn’t  that  right!  A.  I  think  that’s  absolutely  too  broa^. 
They  had  the  precise  powers  given  them  by  Section  2$, 
which  was  to  authorize  the  use  of  an  invention  subject  tb 
payment  of  compensation.  | 
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Q.  We  inR  restate  it. 

Prior  to  the  time  that  the  regulation  in  question  was 
passed,  tlie  Crown  had  a  right  to  render  inoperative 
agreements  relating  to  payment  of  royalties  for  the  nse 
of  patented  inventions?  A.  Yes,  I  think  that  is  right. 

Q.  Bnt  not  for  the  nse  of  xmpatented  inventions? 

1120  A.  Yes. 

Q.  I  am  correct,  then?  A.  I  think  that  is  right. 

Q.  So  there  was  a  gap  in  the  prior  law  which  prevented 
the  Government  from  rendering  inoperative  agreements 
relating  to  nnpatented  inventions  snch  as  the  drawings 
and  the  model  and  the  know-how  that  I  referred  to?  A. 
Yes,  I  think  that  is  one  reason  why  the  Act  of  1939  and 
the  Act  of  1940,  and  the  regnlations  issued  under  them 
were  passed. 

Q.  In  other  words,  this  regulation  in  question  was  passed 
to  fill  that  gap?  A.  Not  to  fill  that  gap  only.  It  was  one 
of  the  gaps  that  the  act  was  passed  to  fiU. 

Doesn^t  your  last  answer  give  the  key  to  why  your  opin¬ 
ion  on  the  regulation  disagrees  with  the  opinion  of  the 
Treasury  Solicitor  and  Mr.  Mould,  because  you  say  that 
it  does  more  than  fill  the  gap,  and  the  others  say  that 
the  regulation  just  fills  the  gap?  A.  I  am  not  sure  that 
I  am  quite  following  your  question,  Mr.  £l[all.  Would  you 
like  to  restate  it  and  I  will  see  whether  I  can  agree  or 
disagree  with  it? 

Q.  We  have  previously  agreed,  haven^t  we,  that  there 
was  a  gap  in  Section  29  of  the  British  patent  law  which 
would  enable  an  inventor  to  so  word  his  agreement 

1121  that  would  prevent  the  Government  from  rendering 
it  inoperative?  A.  I  wouldn’t  put  it  that  way,  Mr. 

TTaTI.  I  think  the  position  was  that  the  Government  doesn’t 
want  to  interfere  with  inventors  any  more  than  it  has 
got  to,  and  it  is  sufficient  in  peace  time  if  it  had  the  x)owers 
under  Section  29.  But  when  you  come  to  war  time  when 
the  whole  resources  of  the  nation  must  be  mobilized  in 
order  to  fight  the  war,  the  Government  must  have  addi- 


tional  powers  so  that  it  can  deal  with  any  sitnation  whicjh 
arises,  and  one  of  those  situations  is  where  there  a^ 
nnpatented  inyentions,  and  the  Government  wants  them  to 
be  nsed.  | 

Q.  And  so  the  gap  in  Section  29  related  to  the  fact  th^t 
the  Government  conld  not  render  inoperative  agreement 
for  royalties  on  nnpatented  invention?  A.  Yes.  j 
Q.  And  so  in  effect  Mr.  Mould  and  the  Treasury  S<jH 
lidtor  say  that  Begulation  3  (5)  was  just  passed  to  fip 
that  gap,  and  you  say  that  it  not  only  filled  the  gap,  bijit 
it  went  further?  A.  No.  | 

Q.  Isn^t  that  the  crux  of  the  disagreement  between  y<^u 
and  these  other  people?  A.  They  don’t  begin  to  fill  tl|e 
gap,  according  to  their  construction.  They  don’t  beg^ 
to  fill  it.  They  put  a  small  boulder  in  the  bottoijn 
1122  only.  I  am  filling  the  gap  by  my  construction. 

Q.  Now  I  would  like  for  you  to  look  at  the  regiji- 
lation  itself.  You  have  got  it?  A.  Yes.  j 

Q.  It  says  here  in  the  last  three  lines  of  it: 

“A  right  to  receive  any  payment  in  respect  of  ti|e 
use  of  any  document  or  information  in  pursuance  <^f 
such  an  authorization  shall  be  inoperative.”  | 

Those  are  the  last  three  lines,  aren’t  they?  A.  Yes.  | 
Q.  Now  it  uses  the  words  “document  or  informationf’, 
doesn’t  it?  A.  Yes.  j 

Q.  You  previously  testified  that  those  are  rights  dis¬ 
tinct  from  a  patent  right,  haven’t  you?  A.  Yes.  I  said 
they  were  rights  of  property.  | 

Q.  And  the  Treasury  Solicitor  agreeing  that  those  a^e 
rights  distinct  from  a  patent  right  then  concludes  that 
the  term  “document  or  information”  doesn’t  include  pat¬ 
ents,  isn’t  that  the  sum  and  substance  of  his  reasoning? 
A.  Well,  I  don’t  think  it  is,  no.  He  doesn’t  base  himself 
on  the  last  three  lines,  as  I  understand  it.  He  bases  hin|i- 
self  on  the  whole  regulation.  | 

Q.  Now  in  this  case  of  American  Flange  vs.  van  Lee^, 


562 


didn’t  the  learned  Jndge  in  that  case  make  it  very 

1123  clear  that  he  wasn’t  rendering  inoperative  an  agree¬ 
ment  relating  to  patents!  A-  Well,  the  learned 

Jndge  decided  the  thing  which  was  before  him,  which  was 
certainly  not  the  same  as  the  point  in  this  case.  Bnt  I 
want  to  answer  yonr  question  if  I  can. 

Q.  Look  at  page  319  of  his  opinion  starting  at  line 
25,  and  more  particularly  at  line  30  where  he  includes 
in  brackets  the  phrase  “but  not  iwitented”.  A.  Yes. 
What  the  learned  Judge  clearly  had  in  mind  there 
was  that  if  this  regulation  was  used  to  authorize 
the  use  of  a  non-patented  invention,  it  might  well 
be  that  the  man  who  owned  the  non-patented  invention 
wouldn’t  get  any  compensation.  And  why  as  I  understand 
it  he  puts  those  words  in  brackets  was  to  contrast  that  with 
the  position  under  Section  29  where  the  man  had  a  patented 
invention  and  would  get  a  compensation.  That’s  as  I 
read  it. 

Q.  In  other  words,  the  Judge  in  the  Flange  case  was 
perfectly  willing  to  apply  Eegulation  3  (5)  to  an  inven¬ 
tion  that  was  secret,  but  not  patented,  and  when  it  came 
to  applying  it  in  the  case  of  a  patented  invention,  then 
he  wanted  to  rely  on  Section  29 1  A.  Well,  he  didn’t  con¬ 
sider  the  question  of  applying  it  to  a  patented  invention 
because  it  didn’t  arise. 

Q.  So  the  Flange  case  dealt  with  an  unpatented 

1124  invention.  A.  Well,  that  statement  in  itself  is  mean¬ 
ingless.  It  depends  upon  what  you  mean  by  “So  the 

Flange  case  dealt  with  an  unpatented  invention”.  If  you 
would  like  to  define  that,  I  will  try  and  help  you. 

Q.  Let’s  put  it  this  way :  The  Judge  in  the  Flange  case  did 
not  apply  the  reg^ulation  to  an  invention  which  he  thought 
was  patented,  did  het  A.  Well,  he  said  in  that  case  that 
these  particular  sputs  and  bungs  were  not  patented.  Yes, 
that  is  right.  And  he  said  that  the  regulation  could  apply 
to  those  sputs  and  bungs  in  spite  of  the  fact  that  they 
were  not  patented.  That  is  what  he  said.  He  did  not 
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deal  with  what  would  have  been  the  position  had  thosle 
spnts  and  bnngs  been  patented.  That  I  think  is  accnrate. 

Q.  So  therefore  there  is  nothing  in  the  Flange  case 
whidbi  holds  that  Begnlation  3  (5)  can  render  inoperativie 
an  agreement  which  calls  for  royalties  based  on  a  pateni, 
is  that  right?  A.  I  think  that  is  correct.  The  decisioli 
did  not  deal  with  that  point.  But  there  is  I  think  strong 
indication  in  the  decision  as  to  the  way  the  Judge  thought 
this  regulation  should  be  construed.  I 

Q.  As  I  understand  from  reading  your  book,  there  is 
no  right  to  compensation  in  the  event  they  render 

1125  an  agreement  inoperative  under  Regulation  3  (5k 

is  that  correct?  A.  Yes,  that  is  right.  As  I  under¬ 
stand  Regulation  3  (5)  it  makes  no  provision  for  conk- 
pensation.  That  does  not  mew  that  comx>ensation  maly 
not  be  received  from  outside  for  example  the  Royal  War¬ 
rant  I 

Q.  In  other  words,  you  are  stating  that  the  British 
Government  could  as  a  matter  of  grace  give  a  man  conli- 
pensation  if  they  invoked  this  regidation,  but  that  he  lu^d 
no  right  to  get  compensation?  A.  It  is  rather  more  than 
that,  I  think,  when  you  have  a  Royal  Warrant  dealiiig 
with  the  thing.  You  are  suggesting  that  he  wouldn^t  gtt 
anything  unless  the  British  Government,  as  it  were,  hand^ 
him  something,  and  he  got  no  right  to  make  a  claim,  lie 
point  is  that  when  the  Royal  Warrant  was  passed,  aUd 
the  Royal  Commission  was  set  up  by  the  agreement  wiih 
the  Treasury,  and  of  course  they  gave  their  agreemeiit 
in  every  proper  case,  a  man  was  entitled  to  make  a  claim 
to  the  Royal  Commission  and  have  his  case  tested,  ^t 
could  only  be  done  with  agreement  of  the  Treasury,  bht 
they  wouldn’t  withhold  agreement  in  any  proper  case,  i 
Q.  But  as  a  matter  of  right  he  is  not  entitled  to  coiIq- 
pensation?  A.  You  are  quite  correct  legally.  ! 

1126  Q.  So  then  if  the  British  people  here  in  Wash¬ 
ington  back  in  1941  did  go  ahead  and  make  soihe 

sort  of  an  arrangement  with  the  United  States  Govern¬ 
ment  under  which  they  rendered  the  Smiths-Bendix  agree- 
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ment  inoperative,  and  enabled  the  United  States  Govern¬ 
ment  to  procure  these  sextants  from  Bendix,  and  nse 
them  for  the  United  States  Government,  that  then  they 
took  Smiths  patent  right  and  used  them  for  the  United 
States  Government  withont  providing  any  right  for  com- 
X)ensation,  isn^t  that  right  f  Isn’t  that  what  yonr  opinion 
boils  down  to?  A.  No,  yon  are  not  saying  it  accurately, 
I  think.  The  position  is  that  they  didn’t  take  any  right 
of  anybody.  What  they  did  was  to  render  inoperative 
the  provision  whereby  Smiths  could  under  their  agreement 
claim  royalty.  That  is  not  the  same  thing  as  granting  a 
specific  license  under  a  patent.  They  merely,  as  I  see  it, 
rendered  inoperative  the  right  of  Smiths  to  claim  roy¬ 
alties  from  Bendix  if  the  sextants  were  covered  by  the 
Bendix  patent  and  were  in  the  agreement,  that  right  was 
rendered  inoperative  for  the  period  in  question. 

Q.  Was  the  agreement  itself  rendered  inoperative  or 
just  the  right  to  get  the  money?  A.  No,  not  the  agree¬ 
ment;  just  the  particular  right.  Any  provision  in  the 
agreement — you  must  read  the  words  of  the  regulation. 
If  you  have  the  regulation  I  can  put  it  accurately,  I 
think. 

1127  ‘Tf  and  so  far  as  any  provision  in  the  agree¬ 
ment  conferred  on  any  person  otherwise  than 
for  the  benefit  of  the  Crown  a  right  to  receive  any 
payment” 

Then  that  right  was  rendered  inoperative. 

Q.  Then  you  would  say  that  the  sextants  that  were 
sold  to  the  United  States  Government  were  licensed  sex¬ 
tants?  A.  I  wouldn’t  say  any  such  thing,  Mr.  Hall. 

Q.  I  mean  assuming  that  the  agreement  included  the 
X)atent  in  suit  and  that  the  agreement  applied  to  the  sex¬ 
tants,  the  sextants  were  licensed,  but  Smiths  couldn’t  get 
the  money,  is  that  right?  A.  No,  I  wouldn’t  say  that 
at  all,  Mr.  Hall. 

Q.  When -  A.  May  I  just  continue?  Whether  the 

sextants  were  licensed  accor^g  to  American  law  or  not 
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I  express  no  opinion  whatever.  All  I  say  is  that  the 
agreement  between  Smiths  and  Bendix  insofar  as  it  con¬ 
tained  any  danse  which  entitled  Bendix  to  payment  fojr 
the  sextants  which  were  made  would  be  rendered  inoperal- 
tive  on  the  assumptions  that  we  are  making.  | 

Q.  Well,  would  that  mean  that  the  sextants  then  became 
infringements,  assuming  the  patent  covered  them!  A.  ^ 
don’t  know,  Mr.  Hall,  what  your  position  is  in  regard 
to  American  law  on  that.  This  is  an  American  pateni, 
and  the  manufacturer  is  here.  I  couldn’t  answe^ 

1128  that  question.  | 

Q.  Isn’t  it  true  that  in  modem  times  the  English 
Government  has  always  regarded  that  the  owner  of  a 
patented  invention  has  a  legal  right  to  compensation  whe^ 
the  Crown  has  used  his  patented  invention?  A.  You  ar^ 
talking  purely  about  patented  inventions?  j 

Q.  Yes.  A.  There  has  always  been  since  1883  a  pro¬ 
vision  in  our  Patent  Acts  dealing  with  it.  The  predsle 
extent  of  what  the  British  Government  thiuka  about  it  o^ 
what  Parliament  thinks  about  it  has  to  be  gathered  froz|a 
the  Act.  j 

Q.  And  they  have  always  given  him  a  right  of  compeh- 
sation  when  the  invention  was  patented  and  they  useid 
it?  A.  There  has  always  been  Section  29  or  its  equiva¬ 
lent  since  1883  in  the  Act,  yes.  j 

Q.  And  it  has  been  universally  regarded  that  wheiji- 
ever  the  British  Government  used  the  patented  inveif- 
tion  covered  by  a  British  patent  that  the  inventor  had  ^ 
legal  right  to  compensation,  isn’t  that  correct?  A.  That]s 
the  same  question  you  asked  me  before,  and  I  give  yo^ 
the  same  answer.  There  has  always  been  Section  29  wit^ 
the  various  provisions  as  to  compensation  in  the  Acjb. 
The  exact  extent  of  that  you  have  to  look  at  the  sectio^ 
itself  for  the  precise  right  and  powers  of  both  partie^ 
Q.  And  if  your  construction  of  the  regulation 

1129  in  question  is  given  to  it,  it  would  be  an  exception 
to  the  situation  that  has  existed  for  so  many  year^ 
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namely,  that  an  inventor  has  a  legal  right  to  compensa¬ 
tion  whenever  the  Crown  nses  his  British  patent?  A. 
Well,  I  think  you  are  forgetting,  if  I  may  say  so,  Mr. 
Hall,  the  fact  that  this  regulation  is  purely  a  temporary 
war-time  measure  based  on  temporary  war-time  Acts, 
and  it  is  an  exception,  I  agree,  but  the  question  is  whether 
it  is  a  justifiable  exception.  I  would  submit  that  when  the 
Realm  is  in  danger,  anything  of  this  sort  is  justified.  The 
Judge  said  in  van  Leer - 

Q.  The  regulation  is  still  in  full  force  and  effect,  isn’t 
it?  A.  I  am  not  sure  whether  it  has  been  superseded 
or  not  for  the  moment. 

Q.  Can’ t  you  check  on  that  and  tell  us?  A.  I  haven’t 
got  the  books  with  me  to  enable  me  to  do  so.  If  you  will 
tell  me  it  is — am  sure  Mr.  Blair  would  know.  No  doubt 
he  has  studied  the  matter.  If  he  tells  me  it  is  still  in 
force,  I  will  accept  it.  The  war-time  emergency  as  far 
as  I  know  is  still  on  in  many  respects  in  England. 

Q.  Now  you  have  stated  46  (6) -  A.  Where  are  you 

reading  from,  Mr.  Hall? 

1130  Q.  From  your  affidavit.  A.  Can  I  have  the  para¬ 
graph? 

Q.  It  is  on  page  11.  A.  Yes. 

Q.  You  stated  that  there  is  an  analogy  between  that 
regulation  and  what  you  say  happened  in  this  case,  and 
I  have  been  unable  to  follow  that.  A.  I  am  sorry  about 
that 

Q.  So  I  want  to  read  this  again,  and  I  want -  A. 

Where  I  say  there  is  an  analogy  between - 

Q.  You  said  that  in  your  testimony.  A.  Did  I? 

Q.  Yes.  A.  Can  you  quote  what  I  said? 

Q.  It  has  not  been  typed  up  yet.  Maybe  I  misxmder- 
stood.  But  let’s  investigate  and  see  whether  there  is  an 
analogy.  I  would  like  to  read  this  regulation  or  section 
which  is  quoted  in  your  affidavit,  and  I  am  going  to  place 
some  emphasis  on  the  word  “to”  in  line  2,  and  on  the 
word  “articles”  in  line  5. 
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Section  46  (6)  reads  as  follows :  | 

‘Tor  the  purposes  of  this  and  the  next  following 
section,  any  nse  of  an  invention  for  the  snpply  io 
the  (Government  of  any  country  ontside  the  United 
Kingdom,  in  pursuance  of  any  agreement  or  arrangie- 
ment  between  His  Majesty^s  Government  in  t^e 
1131  United  Kingdom  and  the  Government  of  thjEit 
country,  of  articles  required  for  the  defence 
of  that  country  shall  be  deemed  to  be  a  use  of  the 
invention  for  the  services  of  the  Crown.”  | 

Have  I  read  it  correctly?  A.  I  think  so.  ! 

Q.  That  section  relates  to  the  supply  of  articles  as  dis¬ 
tinguished  from  patents,  doesn’t  it?  A.  Yes,  I  thiTik  ^o. 

Q.  So  it  would  apply  when  the  British  Government 
supplied  some  physical  articles  to  the  United  States  GoV'- 
emment,  wouldn’t  it?  A.  Yes,  I  thiuk  so.  I 

Q.  What  analogy  has  that  got  to  do  with  this  case? 
Well,  all  it  has  got  to  do  with  this  case  is  this :  That  wh&t 
I  was  endeavoring  to  say  was  that  it  is  clear  that  the 
words  “for  the  services  of  the  Crown”  have  now  been 
given  by  statutes  a  much  wider  meaning  than  in  tiie 
affidavit  by  Mr.  Mould  and  by  you  in  the  questions  whilffi 
you  put  to  me  this  afternoon,  and  also  by  the  questio^ 
of  the  Solicitor.  All  I  say  is  that  you  have  a  provision 
in  the  new  Act  which  by  statute  makes  it  quite  clear 
that  the  words  “for  the  services  of  the  Oown”  we^e 
used  in  a  much  broader  sense.  I  wasn’t  endeavoring  to 
draw  an  analogy  between  the  two,  but  just  to  show  what 
the  present  position  was.  i 

1132  Q.  Well,  the  words  *^e  services  of  the  Crowk” 
don’t  even  occur  in  that  section.  A.  Well,  they  ^o, 
Mr.  Hall,  if  you  will  just  read  line  7.  I 

Q.  Oh,  yes,  they  do.  Now  let’s  read  this  again,  and 
I  suppose  that  the  terms  ‘^for  the  services  of  the  CJrowi” 
in  this  case  refers  to  things  that  are  manufactured  lin 
England?  A.  Not  necessarily.  It  doesn’t  say  so.  I 
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Q.  Bnt  they  refer  to  things  manufactured  under  British 
patents,  don’t  they?  A.  It  doesn’t  say  so. 

Q.  Doesn’t  Section  46  (6)  t  A.  I  think  you  are  prob¬ 
ably  right.  I  think  it  would  be  limited  to  British  patent. 

Q.  British  patents  have  a  territorial  limitation  to  the 
British  Empire  t  A.  To  the  United  Eingdom. 

Q.  All  right.  So  then  this  regulation  is  inherently  lim¬ 
ited  to  things  that  are  manufactured  in  Great  Britain, 
doesn’t  it?  Al.  May  I  just  read  it  through?  I  think  you 
are  probably  right 

The  Court:  What  are  you  reading  now? 

"  The  Witness:  I  am  reading.  Your  Honor,  from  Sec¬ 
tion  46,  Subsection  6  of  the  Patent  Act,  1949,  which 
1133  is  Exhibit  33-H. 

I  think  you  are  right,  Mr.  Hall.  1  think  that 
this  subsection  6  is  limited  to  the  case  where  articles  are 
manufactured  under  a  British  patent,  and  then  are  sup¬ 
plied. 

The  Court:  It  must  be  32-H.  32  is  the  one  that  has 
been  combined. 

The  Witness:  Yes,  I  marked  my  copy  wrong. 

Would  you  read  the  beginning  of  my  answer? 

The  Beporter  (reading) : 

“Answer:  I  think  you  are  right,  Mr.  Hall.  I  think 
that  this  subsection  6  is  limited  to  the  case  where 
articles  are  manufactured  under  a  British  patent,  and 
then  are  supplied - ” 

The  Witness:  — with  the  approval  of  the  Government 
to  a  country  outside  of  the  United  Kingdom  in  pursuance 
of  an  agreement  between  His  Majesty’s  Government  and 
that  country. 

I  think  that  is  right. 

By  Mr.  Hall: 

Q.  Have  you  ever  been  in  the  offices  of  the  United 
States  State  Department?  A.  Yes. 


Q.  When,  was  that?  A.  I  have  been  in  1943  whei][  I 
was  here  during  the  war,  and  I  was  there  in  Novemh^, 
I  think,  1953. 

1134  Q.  Wio  was  with  yon?  j 

Mr.  Stansfield;  Yonr  Honor,  this  again  is  go^g 

far  outside  of  the  scope  of  the  direct  examination  ^d 
has  nothing  to  do  with  this  witness’  qualifications  as  Ian 
expert  on  l^gland  law. 

The  Court:  It  is  a  little  difficult  for  the  Court  to 
the  relevancy. 

Mr.  Hall:  Could  I  proceed  for  a  while  and  I  believe  the 
relevancy  of  it  will  become  immediately  apparent.  j 
The  "VPltness:  Am  I  to  answer  the  questions,  Yqur 
Honor,  while  the  relevancy  is  becoming  apparent  or  n<l)t? 

The  Court:  If  it  develops  it  is  not  relevant  there  is  Ino 
great  harm  accomplished,  the  Court  feels.  ' 

The  Witness :  I  just  wanted - 

The  Court:  You  may  answer. 

By  Mr.  Hall: 

Q.  Wlio  was  with  you  in  this  November,  1953,  vis^t? 
A.  If  I  can  recollect  now  rightly,  Mr.  Stansfield.  j 
Q.  And  you  and  Mr.  Stansfield  then  approached  ^e 
United  States  State  Department  to  get  them  to  approach 
the  British  Government  in  connection  with  thi«  case,  didn’t 
youT  A.  Yes. 

Q.  And  as  a  result  all  this  intergovernmental 
si>ondence  that  has  come  into  the  evidence  got  its  stajrtf 
A.  I  don’t  know  whether  it  all  started  with  that. 

1135  It  probably  did.  I  went  out  of  it  after  the  v^t 
I  made.  I  don’t  know  what  the  Government  didj. 

Q.  You  have  read  that  correspondence,  though,  haven’t 
you?  A.  I  think  ‘‘read”  would  be  a  rather  inaccurate 
term.  I  have  glanced  at  it. 

Q.  You  have  glanced  at  it  to  such  an  extent  to  knpw 
that  the  reply  that  came  back  from  the  British  Govern¬ 
ment  on  the  foreign  law,  rather,  on  the  British  law,  is 


inconsistent  with  the  British  law,  haven^t  yon?  A.  I 
don^t  think  they  were  expressing  any  views  of  the  British 
law  so  far  as  I  know.  They  may  have  been.  If  yon 
wonld  like  to  show  me  particular  passages  I  will  cer¬ 
tainly  deal  with  them.  I  have  forgotten  that  they  were 
dealing  with  questions  of  law.  They  may  have. 

Q.^  I  have  here  a  certified  copy  of  the  document  from 
the  British  Government  that  came  back  pursuant  to  this 
governmental  correspondence  you  people  started,  and  I 
wonder  if  you  would  start  reading  there  at  Paragraph 
4  on  page  5  of  the  British  Govemmenf  s  statement  of 
May  26,  1955.  A.  Well,  this  Paragraph  4,  Subparagraph 
4,  Mr.  Hall  is  part  of  Paragraph  9,  and  it  appears  to  be 
an  answer  to  the  contentions  summarized  in  Paragraph 
8  above.  I  don^t  know  whether  it  would  be  really  very 
helpful  to  read  Paragraph  4  without  reading  the 
1136  whole  thing  because  I  don’t  think  it  would  be  dear, 
would  itt 

•  ••••••••• 

1142  Q.  Well,  I  will  read  it  first  and  you  follow  along 
with  me.  A.  Yes. 

Q.  ^Tt  should  here  be  added  that  as  a  matter  of  United 
Kingdom  Law  Defence  (General)  Regulation  6(5)  (sub¬ 
sequently  Defence  (Patents,  Trade  Marks,  &c)  Regulation 
3(5)) — which  has  no  operation  outside  the  territorial 
jurisdiction  of  the  United  Kingdom  Government — ^is  only 
for  authorizing  the  use  of  unpatented  matter  to  the  use 
of  which  some  contractual  impediment  is  attached;  and  is 
not  for  authorizing  the  use  of  matter  enjoying  protection 
under  patent  law  nor,  consequently,  for  rendering  inopera¬ 
tive,  contractual  rights  in  respect  of  such  matter: 

1143  moreover,  even  in  the  United  Kingdom  the  power  to 
authorize  the  use  of  unprotected  matter  is  confined 

to  authorizing  such  use  Tn  connection  with  the  making 
.  .  .  (etc)  I.  .  .  on  behalf  of,  or  for  the  services  of,  the 
Crown’,  and  the  RAE  Attachment  was  handed  over  for, 
the  Roderic  Hill  Correspondence  1941  (Annex  B)  was 
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concerned  with  the  handing  over  of  it  for,  the  service  of | 
the  United  States  Uovemxnent  who  placed  their  contractsl 
with  the  Defendant  Corporation  npon  their  own  account.! 
The  facts  that  the  United  States  Government  (who  werej 
not  at  war)  had  the  normal  interest  of  any  government  toj 
forfend  war  and  be  prepared  against  it,  that  obviously  the! 
BAE  Attachment  might  come  to  be  used  in  the  interests! 
of  any  joint-defence  which  might  arise,  and  that  ultimately! 
it  was  so  used  by  the  United  States  when  they  became! 
involved  in  war  in  alliance  with  the  United  Kingdom,  did! 
not  render  the  United  States  making  of  the  BAE  Attach-I 
ment  a  making  Tor  the  services  of  the  Crown^^  (Tor  the! 
services  of  the  Crown’  is  a  narrower  expression  than  the| 
somewhat  vague  and  general  Tor  the  Oown’  and  connotes 
the  constitutional  relationship  between  the  Crownj 
1144  and  H.  M.  subjects,  together  with  those  who  by  sub-1 
mitting  to  the  jurisdiction  similarly  stand,  wherebyl 
the  Crown  can  avail  itself — directly  or  by  suitable  ap-| 
pointees — of  various  forms  of  property  and  interest  forj 
the  discharge  of  its  functions  as  the  public  interest  ma^ 
require).”  | 

Did  I  read  it  correctly?  A.  'With  one  or  two  exception^ 
which  I  don’t  think  make  any  difference. 

Q.  So  the  British  Government  in  that  diplomatic  corre^ 
sx>ondence  concluded  that  the  regulation  applied  only  t(^ 
unpatented  matter,  didn’t  it?  A.  Well,  they  say  a  bit| 
more  than  that  in  this  passage.  It  seems  to  me  they  arei 
saying — ^really,  they  are  saying  the  same  thing  as  was  saiq 
by  the  Assistant  Treasurer  ^licitor  in  that  other  docu^ 
ment  which  you  put  to  me.  I 

They  are  probably — probably  this  statement  is  based  op 
that  of  the  Treasury  Solicitor  or  they  are  both  based  op 
a  <^mmon  source.  It  looks  to  me  as  if  there  was  ap 
opipiop  probably  asked  for  by  the  Crown  on  certain  facts] 
We  don’t  know  what  facts  that  opinion  was  written  op 
but  it  look  as  if  the  (brown  has  acted  on  that  opinion  ip 
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drafting  this  memorandnin,  and  in  answering  the 
1145  questions  of  the  Treasury  Solicitor.  That  is  my 
gness.  And  so  far  as  the  substance  of  the  matter 
is  concerned,  the  answers  which  I  have  already  given  as 
to  the  narrow  and  broad  construction  of  the  regulation 
applied  precisely  to  this  statement,  just  as  they  applied 
to  the  other  statement 


Bedirect  Examination 
By  Mr.  Stansfield : 

1146  Q.  Plaintiffs^  attorney  asked  you,  Mr.  Graham, 

1147  with  respect  to  the  property  rights  in  unpatented 
material  whether  or  not  those  property  rights  might 

be  embodied  in  drawings,  models,  or,  I  believe,  carried 
about  in  a  person’s  head. 

It  is  my  recollection  that  you  stated  that  a  property 
right  could  be  established  if  the  information  was  reduced 
to  some  permanent  form  and  record?  A.  Well,  I  think  I 
put  it  the  other  way.  I  said  that  I  wasn’t  quite  certain 
what  was  the  position — something  in  the  man’s  head  when 
it  hadn’t  been  reduced  to  permanent  form. 

Q.  Well,  my  point  is,  Mr.  Graham,  do  you  consider  that 
invention  is  reduced  to  a  permanent  form  suitable  for 
exact  record,  if  it  is  either  in  the  form  of  drawings  or  in 
the  form  of  a  model  exemplifying  the  invention?  A.  Well, 
that  certainly  would  be  one  method  of  reducing  it  to  per¬ 
manent  form. 


1171  David  B«adi 

was  called  as  a  witness  for  and  on  behalf  of  the  Defend¬ 
ant,  and  being  then  and  there  duly  sworn  by  the  Deputy 
Clerk,  assumed  the  witness  stand  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Hudson: 

Q.  Please  state  your  name,  age  and  residence.  A.  I  am 
David  Beach.  I  am  38.  I  live  in  New  Orleans,  Louisiana. 
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Q.  What  is  yonr  present  employment,  Mr.  Beach  t  A.  j[ 
am  employed  as  a  naval  architect  for  Higgins,  IncoriK)^ 
rated.  | 

Q.  Yon  were  formerly  with  the  Bendix  Aviation  Corj- 
porationt  A.  I  was.  | 

1172  Q.  Dnring  what  period?  A.  Prom  1948  nntil  las^ 
month.  I 

Q.  What  was  yonr  position  with  the  Bendix  Corpora^ 
tion  dnring  the  last  two  years?  A.  I  was  employed  a^ 
liaison  engineer  between  the  engineering  departments  an^ 
the  patent  department.  j 

1179  Q.  Mr.  Beach,  I  hand  yon  now  a  sextant  marked 

Defendant's  Exhibit  No.  5.  ! 

Do  yon  recognize  that  instmment?  A.  I  recognize  this 
instmment  as  one  of  those  that  I  had  the  last  several 
years  taken  apart  and  examined.  | 

Q.  Yon  did  take  this  apart  and  examine  the  constmcf 
tion  Inside?  A.  I  did. 

Q.  Did  yon  find  what  we  have  been  calling  in  this  case 
a  “shatter”  in  that  constmction?  A.  There  is  a  shnttej: 
in  this  sextant.  j 

Q.  Let’s  make  snre  we  nnderstand  what  is  meant  bt 
“shatter”. 

1 

I  mean  a  device  whidi  is  at  a  certain  time  interj- 

1180  posed  in  the  line  of  sight.  A.  There  is  snch  a 

mechanism.  ! 

Q.  Can  yon  tell  me  how  it  was  operated,  that  is  froni 
what  part  of  the  mechanism  there  was  this  shatter  oper[ 
ated?  A.  In  the  averaging  attachment,  which  is  face  en^ 
to  the  front  of  this  sextant,  there  is  a  clockwise  mechanisni 
Q.  By  “averaging  attachment”  yon  refer  to  that  dmnii 
like  casing  with  the  winding  key  on  the  back  of  it?  AL 
This  is  the  averaging-  attachment  which  is,  as  yon  del 
scribed  it,  a  dram  like  attachment  with  a  winding  key  oi 
the  front.  i 


I 

I 
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In  this  dmm  attachment  there  is  a  clockwork  medba- 
nism  which  operates  a  rotating  shaft  which  through  a 
series  of  levers  interposes  a  shutter  in  the  line  of  sight. 

Q.  And  that  is  operated  by  the  clockwork?  A.  That  is 
operated  by  the  clockwork. 

Mr.  Hudson:  No  more  questions. 

Cross-Examination 
By  Mr.  Hall: 

Q.  That  is  Plaintiffs^  Exhibit  No.  5 — ^Defendant’s  Ex¬ 
hibit  No.  5  that  you  have  been  talking  about?  A.  (The 
witness  nodded  aflSrmatively.) 

Q.  Did  you  find  in  there  some  form  of  a  counting  mech¬ 
anism  that  was  stepped  forward  from  time  to  time  as  the 
sextant  took  more  and  more  of  its  sixty  shots  and  at  the 
end  of  the  last  stepping  forward  it  released  the 
1181  shutter?  A.  There  is  no  counter  mechanism  that 
counts  the  number  of  individual  shots  in  this 
sextant. 


Stephen  Ctenteik 

was  called  as  a  witness  for  and  on  behalf  of  the  Defend¬ 
ant,  and  being  then  and  there  duly  sworn  by  the  Deputy 
Clerk,  assumed  the  witness  stand  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Hudson: 

Q.  Please  state  your  name,  age  and  residence?  Al.  My 
name  is  Stephen  Cerstvik,  S-t-e-p-h-e-n  C-e-r-s-t-v-i-k. 
My  age  is  54,  and  I  live  at  326  Cross  Street,  Fort  Lee, 
New  Jersey. 

Q.  "What  is  your  present  occupation,  Mr.  Cerstvik?  A. 
I  am  a  patent  lawyer  and  a  member  of  the  bar  of  this 
court  and  of  the  United  States  Circuit  Court  of  Appeals 
for  the  District  of  Columbia,  the  Supreme  Court  of  the 
United  States,  the  United  States  District  Court,  Philadel- 
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pMa,  the  Circxdt  Court  of  Appeals  for  the  Thjbrd 
1182  Circuit,  the  United  States  District  Court  for  (the 
District  of  New  Jersey,  but  in  the  latter  case 
membership  is  limited  to  the  field  of  patent  law  xmder  the 
rules  of  that  court  as  recently  amended,  I  believe,  in  pe 
early  part  of  this  year.  I 

And  I  am  patent  counsel  for  the  Eastern  DivisionsI  of 
Bendix  Aviation  Corporation.  ! 


Q.  How  long  have  you  been  with  the  Bendix  Corpora¬ 
tion?  A.  Since  March,  1930.  | 

Q.  What  was  your  first  employment  with  the  Benidix 
Corporation?  A.  As  an  assistant  patent  attorney,  han¬ 
dling  the  patent  matters  of  Pioneer  Instrument  Company, 
Incorporated,  which  at  that  time  was  a  subsidiary!  of 
Bendix  and  then  later  became  a  division  of  Bendix.  I 


Q.  Where  were  you  in  the  years  or,  rather,  what  "Vas 
your  position  in  the  years,  1938  through  1941?  A.  ti  lj935 
I  moved  my  office  from  Pioneer  in  Brooklyn  to  Eclijpse 
Aviation  in  East  Orange,  and  in  1938  a  new  plant  Vas 
built  at  Teterboro  and  bol^  Pioneer  Instrument  Divisjion 
and  Eclipse  Aviation  Division,  were  combined  into  jone 
division  called  the  Eclipse-Pioneer  Division.  i 

Q.  And  what  were  your  responsibiEties  during  tliose 
years  with  regard  to  the  type  of  product  that  came  ui]^^er 
your  jurisdiction?  A.  WeU,  I  filed  and  prosecuted 
1183  patent  applications  on  inventions  originating  at  |Eo- 
neer  and  also  as  part  time  work  I  handled  inventions 
of  the  Bendix  Marine  Corporation  which  later  became  jthe 
Marine  Division,  and  also  of  Julian  P.  Friez  &  Sons  wlpdi 
later  became  the  Friez  Instrument  Division  of  BendixJ 
Q.  And  what  type  of  instruments  were  manufactureii  by 
the  Pioneer  Company?  A.  Aircraft  instruments  such  as 
turn  and  bank  indicators,  rate  of  dimb  indicators,  naviga¬ 
tion  instruments  sudi  as  sextants  and  octants,  driftmetlsrs, 
and  most  of  the  instruments  that  are  found  on  the  instru¬ 
ment  panel  of  an  airplane. 

Q.  Were  sextants  included  in  that  list?  I  am  8<k:Ty. 
A.  I  think  I  said  sextants. 
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Q.  I  think  yon  did  bnt  I  wasn’t  snre. 

I  hand  yon  herewith  Defendant’s  Exhibits  Nos.  42  and 
43,  being  letters  from  Mr.  Stnrrock  of  Smith  &  Sons  to 
Mr.  Baratoff,  dated  respectively,  December  12,  1938,  and 
Pebmary  19th,  1940. 

Did  those  letters  come  to  yonr  attention  in  the  conrse 
of  yonr  dntiest  A.  I  believe  copies  did,  if  I  recall  cor¬ 
rectly.  Mr.  Baratoff  sent  copies  to  Mx.  Eeichel,  who  then 
referred  them  to  me. 

1184  Q.  Who  was  Mr.  Baratoff  t  A.  Mr.  Baratoff  was 
doing  the  same  type  of  work  in  onr  Paris  office  that 
I  was  doing  in  the  United  States.  In  other  words,  he  filed 
foreign  patent  applications  corresponding  to  the  United 
States  patent  applications  that  I  wonld  prepare  and  file 
in  this  conntry. 

Q.  Was  any  answer  made  by  yon  to  these  letters  t  A. 
The  matter  was  discnssed  with  Mr.  Beichel,  who  was  then 
chief  engineer  of  Pioneer,  and  I  made  a  reply  by  cable  to 
Mr.  Baratoff,  that  we  didn’t  need  a  license  nnder  this 
patent  and  the  decision  was  based  piimarily  on  the  fact 
that  at  that  time  we  had  the  recording  tyx)e  of  averaging 
device  on  the  sextant  or  octant  that  was  being  made  by 
Pioneer  at  that  time. 

It  was  a  type  with  a  dmm  monnted  on  the  adjnsting 
knob  of  the  octant  and  a  stylns  moved  vertically  down¬ 
ward  along  the  chart  nnder  the  control  of  a  clockwork 
mechanism. 

•  ••••••••• 

1188  Q.  I  now  hand  yon  a  sextant  marked  Defendant’s 
Exhibit  No.  5  in  this  case. 

Do  yon  recognize  that  instmmentt  A.  Yes,  I  do. 

Q.  ^^en  did  yon  first  see  it  t  A.  The  latter  part  of 
1941  or  the  early  part  of  1942. 

Q.  And  nnder  what  circnmstancest  A.  It  was  in  Mr. 
Beichel’s  office  or  in  Mr.  Honseman’s — ^Melvin  Honseman. 
I  don’t  recall  which,  bnt  anyway,  it  was  np  in  the  engi¬ 
neering  department  of  Pioneer. 
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Q.  Do  you  note  the  legend  on  that  sextantT  A.  YesJ 
It  says,  "AM  bnbble  sextant  Mark  IX” — ^that  is  IX,  BomaiJ 
Nnmerals  nine — Hnghes  &  Son  Limited,  London,  BAIl 
No.  6B/151,  Serial  No.  4076/40  (V),  British  Patent  480112J 
490621,  and  pending”.  I 

Q.  Did  yon  at  the  time  recognize  those  BritislJ 
1189  patents  that  are  nnmbered  on  the  notice  that  yoij 
have  jnst  readT  A.  Yes.  I  fonnd  that  British 
Intent  480112  corresponds  to  Everitt  IT.  S.  Patent  No; 
2445,347,  involved  in  this  snit;  and  that  British  pateni 
No.  490621  corresponds  to  Everitt  TJ.  S.  Patent  Nol 
2,252,341,  involved  in  this  suit.  ! 

Q.  What  was  the  occasion  of  yonr  consideration  of  this 
sextant  at  Mr.  EeichePs  office?  A.  I  was  told  that  thi 
Bnrean  of  Aeronautics  of  onr  Navy  supplied  this  sextani 
to  Pioneer  with  the  request  that  we  build  a  sextant  of  omt 
design  with  the  averaging  attachment  of  this  Mark  IX-^ 
sextant.  | 

Q.  And  for  what  purpose  were  you  asked  to  examine 
it?  A.  To  see  whether  any  U.  S.  patents  were  involved. 

1193  Q.  Now  I  will  ask  you  to  look  at  this  sextan^ 
plaintiffs’  Exhibit  No.  15,  and  tell  me,  if  you  cah 
identify  that  sextant?  A.  Yes.  That  is  the  Bendix  se^ 
tant  that  was  sold  to  the  United  States  Government  and 
the  sextant  is  of  Bendix  design  and  has  attached  to  it  ah 
averaging  device  of  the  type  that  is  shown  and  attache^ 
to  the  Mark  IX-A  sextant.  Defendant’s  Exhibit  No.  5.  | 

The  Court:  What  is  the  number  of  the  other  exhibit 

I 

there?  | 

The  Witness:  The  Bendix  sextant  is  Plaintiffs’  Exhibit 
No.  15.  I 

By  Mr.  Hudson:  | 

Q.  Do  you  find  a  name  plate  on  that  Plaintiffs’  Exhibit 
No.  15?  A.  Yes,  I  do.  I 


Q.  Does  it  have  any  patent  nnmbers  on  it?  A.  It 

1194  say  **Mannfactured  nnder  one  or  more  of  the  follow¬ 
ing  patents”.  I  can’t  see  these  numbers  very  well 

with  my  glasses.  The  first  nnmber,  I  believe,  is  1,556,994. 
The  next  one  is  1,674,550.  The  next  one  is  2,140,579.  The 
next  one  is  2,145,347.  The  next  one  is  2,252^341,  followed 
by  a  statement  "other  patents  pending”. 

Q.  Who  was  responsible  for  the  list  of  those  patents 
and  the  words  “other  patents  pending”?  A.  I  was. 

Q.  Please  state  the  circnmstances  nnder  which,  and  yonr 
reasons  for  listing  or  placing  that  notice  on  the  sextant? 
A.  As  indicated  on  this  same  nameplate  it  is  identified 
as  aircraft  sextant,  Mark  V,  BnAero,  XT.  S.  Navy.  That 
means  Bnrean  of  Aeronautics,  U.  S.  Navy. 

And  I  was  asked  what  patent  nnmbers  were  applicable 
to  type  3014  sextant  and  at  that  time  the  nnmber  “3014” 
was  new  to  me,  and  I  assumed  that  was  the  type  nnmber 
to  be  used  on  commercial  sextants ;  that  is,  sextants  other 
than  those  to  be  sold  to  the  United  States  Oovemment, 
because  until  sometime  after,  I  always  understood  that 
the  sextants  being  supplied  to  the  Navy,  in  particular, 
were  identified  as  Mark  V  and  did  not  know  at  the  time 
that  the  type  number,  3014,  was  also  used  to  identify  the 
Mark  V  sextants. 

Subsequently  I  found  out  that  the  type  number  3014 
was  used  on  all  averaging  sextants  of  the  type 

1195  represented  by  Plaintiffs’  Exhibit  No.  15,  but  the 
number  had  a  distinguishing  suffix  letter,  in  one 

case  the  letter  A  ;  in  the  other  case  the  letter  was  B,  and 
in  a  third  case  the  letter  was  C. 

I  don’t  know  ,the  exact  order  in  which  they  were  used 
but  one  of  those  was  a  designation  that  it  was  for  the 
Government  or  rather  for  the  Navy. 

Another  one  was  that  it  was  for  the  Army  Air  Corps, 
and  a  third  one  was  that  it  was  a  commercial  type  to  be 
sold  to  other  than  the  Air  Corps  or  ffie  Navy. 
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Q.  Were  any  patent  nnmbers  placed  on  sextants  ^Id 
to  the  ArmyT  A.  I  don^t  believe  so,  bnt  I  am  not  snrej 
Q.  Please  look  once  more  at  Defendant's  Exhibit  No.  5, 
the  British  IX-A  sextant.  j 

Did  the  legend  which  yon  read  into  the  record  have  ajny- 
thing  to  do  with  the  patent  markings  that  yon  placet^  on 
the  Bendix  sextant?  A.  Yes.  As  I  indicated  before,  j  the 
two  British  patents  on  Defendant's  Exhibit  No.  5  copre- 
sx)ond  to  the  two  Everitt-U.  S.  Patents  that  appeaij  on 
Plaintiffs*  Exhibit  No.  15.  j 

Q.  What  was  yonr  nnderstanding  at  the  time  as  to  |  the 
origin  of  this  Defendant's  Exhibit  No.  5?  A.  It  Was 
always  my  nnderstanding  nntil  sometime  in  1948  ihat 
the  averaging  device  on  the  Mark  IX-A  Hnghes 
1196  sextant.  Defendant's  Exhibit  No.  5,  was  develojped 
and  mannfactnred  by  Hnghes  and  was  always  j  re¬ 
ferred  to  as  the  Hnghes-Everitt  averaging  device.  j 
Q.  What  is  the  pnrpose  or  significance  of  the  wbrds 

“one  or  more"  on  that  patent  plate  which  yon  haven - 

A.  From  the  time  that  I  started  handling  the  patent  Work 
of  Pioneer  Instmment  Company  and  then  later  Eclipse- 
Pioneer,  it  was  a  practice  to  nse  one  name  plate  on  a  [cer¬ 
tain  class  of  instmments  where  there  were  several  t^jrpes 
to  avoid  the  necessity  of  having  an  individnal  name  plate 
for  each  type.  | 

So  we  wonld  then  list  the  patents  that  were  applicable 
to  that  particnlar  type  of  instmment  and  with  the  s^te- 
ment  that  the  mstmment  was  mannfactnred  nnder  one  or 
more  of  the  patents  listed.  i 

Q.  Yon  stated  that  three  of  the  patents  listed  on  jthat 
name  plate  were  the  Hnghes  patents.  I 

To  whom  did  the  other  two  patents  belong?  A.  ^hey 
were  owned  by  the  Bansch  &  Lomb  Company  and  Were 
licensed  to  Bendix.  Both  of  these  related  to  the  bnifeble 
cell  that  was  nsed  in  the  sextant;  one  covering  the  I  ad- 
jnstment  of  the  bnbble  and  the  other  covering  a  lens  cjjver 
glass  on  top  of  the  bnbble  cell,  and  it  was  directed  to  the 


feature  that  the  radins  of  carvatnre  of  that  lens  had  to 
be  eqnal  to  the  focal  length  of  the  optical  system. 

1197  Q.  Yon  stated  that  it  was  not  nntil  sometime  in 
1948  that  yon  learned  that  the  averaging  device  on 

Defendant’s  Exhibit  No.  5  was  not  the  invention  or  de¬ 
velopment  of  the  Hnghes  Company. 

How  did  that  knowledge  come  to  yonr  attention!  A.  I 
believe  it  was  a  letter  from  Mr.  Stnrrock  of  Smiths  to 
Mr.  O’Hanrahan  of  onr  Paris  office  and  Mr.  O’Hanrahan 
sent  me  a  copy  of  Mr.  Stnrrock’s  letter. 

That  was  when  I  first  learned  that  the  chronometric 
averaging  device  on  the  Mark  IX-A  Hnghes  sextant.  De¬ 
fendant’s  Exhibit  No.  5,  was  developed  by  the  Eoyal  Air¬ 
craft  Establishment,  and  not  by  Everitt  or  any  employee 
or  member  of  the  Hnghes  Company. 

Q.  Can  yon  state  the  date  of  that  letter  that  yon  have 
in  mind,  approximately!  A.  The  latter  part  of  1948. 
I  don’t  know  the  exact— I  don’t  remember  the  exact  date. 

Mr.  Hndson:  We  have  the  letter  here.  That  is  the  letter 
to  Mr.  O’Hanrahan  which  was  forwarded  to  Mr.  Cerstvik. 
Mr.  Hall  has  kindly  agreed  that  we  may  place  in  the  record 
the  fact  that  that  letter  was  dated  Febmary  19,  1948. 

Mr.  HaH:  Yes. 

Mr.  Hndsopj^Do  yon  object  to  my  offering  this! 

Mr.  Hall:  l^y^go  ahead. 

The^Conrt:  And  that  was  a  letter  from  whom  to 

1198  M^  b’Hanrahan! 

'  Mr.  Hndson :  It  was  from  Mr.  Stnrrock,  of  S. 
Smith  &  Sons,  to  Mr.  O’Hanrahan,  who  was  the  Bendix 
Aviation  representative  in  Paris. 

By  Mr.  Hndson: 

Q.  I  hand  yon  now  a  copy  of  this  letter,  Mr.  Cerstvik, 
whidi  had  attached  to  it  a  memorandnm  and  ask  yon  if 
yon  recall  that!  A.  Yes.  That  is  the  letter.  And  it  states 
on  the  second  page,  the  first  fnll  paragraph  as  follows : 
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‘The  Mark  IX-A  sextant,  while  being  covered  by  |he 
Everitt  Patents,  contains  an  improvement  in  the  formj  of 
an  antomatic  do<±work  averaging  mechanism.  The  Brit¬ 
ish  Government  was  responsible  for  this  improvement 
the  release  referred  to  in  Navy  contract  No.  96749  nn- 
donbtedly  refers  only  to  this  improvement.”  j 

Q.  Will  yon  please  look  at  the  first  paragraph  of  the 
letter  which  refers  to  the  Hnghes-Everitt  averag^g 
sextant? 

What  did  that  term  mean  to  you?  A.  Well,  as  I  s^d 
before,  np  nntil  the  time  I  received  this  letter,  I  assmiked 
that  Gie  averaging  device  on  the  Mark  IX-A  sextet. 
Defendant's  Exhibit  No.  5,  was  a  Hnghes-Everitt  aver¬ 
aging  device,  believing  that  Mr.  Everitt  had  mhde 
1199  a  farther  improvement  in  his  earlier  averag^g 
device  and  that  it  belonged  to  the  Hughes  Company 
by  virtue  of  his  employment,  since  his  other  patents  w^re 
assigned  to  Hughes.  j 

Mr.  Hudson:  If  the  Court  please,  we  would  like  to  o^er 
this  letter  with  the  attachment  as  one  exhibit,  as  Defend¬ 
ant's  Exhibit  No.  52.  | 

Mr.  Hall:  No  objection.  | 

The  Court:  The  letter  of  February  19,  1948,  and  ^e 
attachment  will  be  seceived  as  Defendant's  Exhibit  No.  !52. 

(Thereupon  a  letter  from  Smiths  to  O'Hanrahan  daied 
2/19/48  was  marked  by  the  Deputy  Clerk  as  Defendant's 
Exhibit  No.  52  and  received  in  evidence.)  j 

I 

By  Mr.  Hudson:  | 

1 

Q.  Plaintiffs'  Exhibit  No.  14,  a  so-called  orange  booklet, 
at  Pages  7  and  8,  contains  a  photostatic  copy  of  a  letjter 
on  the  Bendix  Aviation  Corporation  letterhead  dated  De¬ 
cember  26th,  1944,  signed  by  you  and  addressed  to  Lieu¬ 
tenant  Colonel  Lippincott  I 

I  hand  you  a  copy  of  that  letter  at  this  time.  Plense 
look  it  over  and  teU  me  if  you  remember  it?  A.  Ye^,  I 
do  remember  it. 


Q.  Did  you  write  that  letter!  A.  I  did. 

Q.,  What  was  the  reason  for  it!  A.  Colonel  lip-^ 

1200  pincott  had  written  three  letters  directed  to  Mr. 
Palmer  Nicholls  of  Bendiz  Aviation,  Limited,  at 

North  Hollywood,^  California.  Bendix  Aviation  Limited 
was  at  that  time  a  snbsidiary  of  Bendix  Aviation  Cor¬ 
poration 

The  letters  were  then  referred  to  me  but  I  don’t  recall 
now  whether  they  were  referred  to  me  directly  by  Mr. 
Nicholls  or  whetiier  he  had  referred  them  ferst  to  the 
Badio  Division  and  the  Friez  Division  and  these  divi¬ 
sions,  in  turn,  referred  them  to  me,  bnt  I  was  called  upon 
to  answer  them.  That  is  part  of  my  duties  as  patent 
counsel  for  the  Eastern  Divisions  at  that  time,  mid  these 
two  divisions  came  nnder  my  jurisdiction. 

Q.  Please  look  at  the  first  paragraph  on  the  second  page 
of  ^e  letter.  A.  Yes.  That  is : 

**The  three  Everitt  patents  relate  to  an  averaging  sex¬ 
tant  and  are  already  licensed  to  Bendix  Aviation  Cor¬ 
poration  by  virtue  of  an  agreement  dated  August  21,  1936 
with  S.  Smith  &  Sons,  Ltd,  of  CricMewood,.  England^  and 
its  subsidiary  companies,  including  Hughes  &  ^ns.  Ltd, 
assignee  of  the  Everitt  patents,  but  royalties  have  been 
waived  on  sales  to  the  TJ.  S.  Government  for  the  dura¬ 
tion  of  the  war.” 

Q.  To  what  license  were  you  referring  when  you  stated 
that .  the  Everitt  patents  were  already  licensed  to 

1201  Bendix!  A.  I  was  referring  to>  the  license  which 
we,  I  believe,  acquired  by  my  letter  of  May  4th, 

1942,  to  S.  Smith  &  Sons  directed  to  the  attention  of 
Mr.  Sturrocsk. 

Q.  You  are  referring  now  to  Defendant’s  Exhibit  No.  51. 
Is  that  correct!  A.  Yes,  sir. 

Q.  Beferring  to  the  last  clause  of  the  same  paragra^^ 
you  state  that  royalties  have  been  waived  on  sales  to  the 
U.  S.  Gtovemment. 


58a 


To  what  did  you  have  reference  in  that  statement! 
A.  That  was  because  of  the  release  that  Bendix  receive<^ 
from  the  Navy  in  its  first  contract  with  the  Navy  for  th^ 
Bendix  sextant  with  the  British  type  of  averaging  device 
attached  to  it. 

Q.  I  hand  you  now  Defendant's  Exhibit  No.  17,  purj- 
porting  to  be  the  contract  No.  96,749,  between  Pioneer 
Instrument  Divimon  of  Bendix  Aviation  Corporation  an(| 
the  United  States.  I 

Will  you  please  examine  that  contract  and  find  in  ijt 
what  you  referred  to  as  the  “release”!  A.  It  is  on  a  pag^ 
that  is  identified  at  the  top  as  ‘‘Page  2  Note".  At  thi 
bottom  there  is  a  longhand — ^two  nmnbers  made  in  lon^i- 
hand,  1-8,  at  the  bottom  of  that  sheet.  | 

Mr.  Hudson:  I  think  for  convenience,  if  your  Honoijr 
please,  it  might  be  well  just  to  read  that  into  the  record 
so  that  we  won't  have  to  hunt  for  it  in  that  rather  bulker 
exhibit. 

1202  By  Mr.  Hudson: 


Q.  Will  you  please  read  it!  A.  Yes.  The  whole  pagi 
reads  as  follows.  The  heading  at  the  top  is  “Contract 
Nos.  96,749”.  That  is  at  the  lefthand  upper  part  of  the 
page.  The  upper  righthand  says,  “Page  2  Note”. 

Then  underneath  that,  underscored  and  in  capital  let! 
ters,  “Mark  IX  Sextant".  The  first  paragraph  reads: 


“Information  has  been  received  from  the  United  E^gj 
dom  that  a  high  speed  gear  for  the  slow  motion  adjusti 
ment  is  considered  a  very  desirable  if  not  absolutely  essen4 
tial  modification.  j 

“Drawings,  data  and  manufacturing  information  for  the 
automatic  averaging  attachment  have  been  released  by  th^ 
U.  K.  Government  to  the  U.  S.  Government  and  permis-! 
sion  to  manufacture  has  been  given  upon  the  understand^ 
ing  that  the  use  of  such  information  etc.,  will  be  strictly 
limited  to  that  purpose  and  to  the  period  of  the  present 
war  emergency.  I 
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information  has  been  released  and  permission  to 
mannfactare  given  in  reliance  npon  the  general  arrange¬ 
ments  agreed  between  the  respective  governments, 

1203  both  in  regard  to  secrecy  and  as  to  the  protection 
of  commercial  rights  in  respect  to  all  information 

and  equipment  exchanged. 

“All  commercial  rights  relating  to  the  Mark  IX  sex¬ 
tant  or  to  any  improvement  subsequently  released  (or 
otherwise  based  npon  the  use  of  information  furnished  by 
or  upon  the  instructions  of  the  IT.  K.  Government)  are 
hereby  reserved.” 

That  is  the  end  of  what  appears  on  that  page. 

Q.  What  was  your  understanding  of  the  meaning  of  the 
term  “commercial  rights’^  in  that  reservation  clause  that 
you  just  readt  A.  That  meant  the  right  to  sell  to  others 
than  the  United  States  Government.  We  aU  refer  to  com¬ 
mercial  rights  in  connection  with  patent  licenses  giving 
the  right  to  make  for  others  than  the  United  States  Gov¬ 
ernment,  when  there  are  limitations  that  certain  things 
can  be  sold  only  to  the  Gh>vemment  and  others  can  be 
sold  commercially. 

Q.  Who  in  your  organization  was  responsible  in  1942 
to  1945  for  the  decision  as  to  whether  or  not  royalties 
should  be  included  in  the  price  charged  for  an  instrument 
such  as  this  Bendix  sextant?  A.  I  was. 

Q.  Did  you  issue  instructions  that  a  royalty 

1204  should  be  charged  to  the  Government  in  connec¬ 
tion  with  this  sextant,  Bendix  type  3014?  A.  My 

instructions  were  that  royalties  were  to  be  accrued  and 
paid  only  on  sextants  of  this  type  sold  to  others  than  the 
United  States  Government  and  that  no  royalty  was  to  be 
paid  or  accrued  or  included  in  the  price  on  sextants  sold 
to  the  United  States  Government. 

#  •  •  •  •  •  •  •  •  • 


1205 


Cross  Examination 


Bj  Mr.  Hafl:  | 

I 

Q.  Mr.  Cerstvik,  yon  read  from  the  first  Government 
contract  the  danse  abont  a  release  of  certain  drawingjs, 
didn’t  yonf  A.  Well  it  indnded  drawings  and  other  thin^ 
that  are  recited  in  that  excerpt.  | 

Q.  Yes.  Now  a  similar  danse  to  the  one  yon  read  do^ 
not  appear  in  any  of  the  other  Government  contract, 
does  itt  A.  No,  it  doesn’t.  ! 

Q.  Did  yon  ever  see  the  drawings  that  were  referr^ 
to  in  the  rdeaset  A.  I  did  not,  bnt  I  assnme  that  oar 
engineering  department  had.  | 

Q.  Yon  jnst  assnmed  they  had?  A.  Yes,  sir.  ! 

Q.  None  of  them  ever  talked  abont  the -  ! 

The  Conrt:  The  Conrt  missed  a  word.  Did  yon  ever 
see  the  drawings  that  appeared  where?  I 

The  Witness:  I  nnderstood  the  qnestion  to  mean  t^e 
drawing  referred  to  in  that  release.  I 

The  Conrt:  Is  that  correct?  ! 

Mr.  Hall :  Yes.  And  he  never  saw  them.  I 

By  Mr.  Hall:  j 

1206  Q.  Then  yon  said  that  yon  assnmed  that  the  en^- 
neering  department  had  seen  the  drawings,  didn’t 
yon?  A.  Yes.  I 

Q.  Bnt  the  engineering  department  never  talked  to  yon 
abont  it,  is  that  right?  A.  That’s  correct. 

Q.  So  the  engineering  department  never  disclosed  io 
yon  what  was  on  the  drawing?  A.  That’s  correct.  I 
Q.  Isn’t  it  tme  that  on  March  11,  1948  yon  wrote  I  a 
memorandnm  to  Mr.  O^Hanrahan  which  was  passed  on  ibo 
Mr.  Stnrrock  in  which  yon  attempted  to  tell  Mr.  Stnrrock 
what  was  on  these  drawings.  A.  May  I  see  that?  | 

(Document  handed  to  witness.)  j 

I 

Yes,  as  already  stated,  I  assnmed  that  the  engineering 
department  would  use  the  drawings  that  were  referred 
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in  the  release.  I  didn’t  find  ont  until  much  later  that  the 
drawings  were  never  actually  received  by  the  engineering 
department. 

Q.  But  you  did  write  Mr.  Sturrock  in  a  letter  to  contra¬ 
dict  his  statement  about  what  was  on  the  drawing,  and 
you  wrote  that  in  1948,  didn’t  you?  A.  That’s  right.  It 
wasn’t  until,  I  believe,  this  suit  was  brought  that 

1207  we  found  out  that  the  drawings  were  not  in  the 
engineering  department,  and  Mr.  Houseman  said 

that  he  didn’t  remember  receiving  them.  But  up  until 
that  time  I  assumed  that  they  had  been  received,  and  that 
the  averaging  device  had  been  made  in  accordance  with 
those  drawings,  but  modified  to  fit  a  Bendix  type  of  sex¬ 
tant,  which  is  different  than  the  sextant  shown  in  the  Mark 
IX-A  type.  Defendant’s  Exhibit  5. 

Q.  And  according  to  the  Navy,  the  drawings  were  sent 
to  Bendix?  A.  Well,  that’s  my  imderstanding. 

Q.  Mr.  Cerstvik,  after  you  received  word  from  Mr. 
Sturrock  that  an  improvement  in  connection  with  the 
averaging  device  had  been  made  by  the  B.  A.  E.  people, 
it  is  true,  is  it  not,  that  you  and  Bendix  continued  to 
admit  for  a  great  many  years  that  the  patent  involved  in 
this  suit  covered  the  Bendix  sextant?  A.  I  don’t  know 
about  that,  that  we  continued  to  admit  it.  At  the  time 
that  this  device  was  brought  to  my  attention,  the  Mark 
IX-A,  Defendant’s  Exhibit  5,  I  assumed  that  the  corre¬ 
sponding  U.  S.  patents  of  Everitt  that  correspond  to  the 
two  British  patents  that  are  shown  on  the  Mark  IX-A 
sextant,  the  Hughes  sextant,  Defendant’s  No.  5  covered 
or  they  purported  to  cover  by  appearing  on  Defendant’s 
Exhibit  5. 

Q.  I  would  like  for  you  to  take  this  red  booklet  and 
let’s  go  through  it  and  see  how  many  of  these  ad- 

1208  missions  that  were  made  by  Bendix  were  made  after 
you  received  word  from  Mr,  Sturrock  that  the  im¬ 
provement  was  due  to  the  E.  A.  E.  people.  Let’s  turn  to 
page  3,  reading  from  the  defendant’s  original  answer  to 
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the  complaint  that  was  made  after  you  knew  about  th^ 
fact  that  the  B.  A.  E.  people  had  made  the  improvement 
Isn^t  that  truet  A.  Yes,  but  it  was  before  we  studied  th^ 
in  detail  to  find  out  definitely  whether  or  not  thjB 
actually  covered  the  Bendix  sextant.  | 

Q.  Not  lets'  turn  to  page  5  of  the  booklet  That  aj)- 
pears  to  be  a  royalty  report  made  in  1951,  That  wap 
made  after  you  received  this  information  from  Mr.  Stuif- 
rock,  wasn't  it?  A.  That's  right;  it  was  again  based  oja 
the  assumption  that  the  patents  did  cover,  because  the 
corresponding  British  patents  appeared  on  the  Britisp 
sextant  Mark  IX-A,  Defendant's  Exhibit  5.  { 

Q.  Now  are  you  telling  this  Court  that  Bendix  got  sued 
for  $2,000,000  on  three  patents  and  didn't  even  read  tlje 
fllAiTng  of  the  patents  before  they  filed  their  origin^ 
answer  to  the  complaint?  A.  Well,  I  studied  the  claims 
and  at  the  time  being  under  the  impression  that  the  aver¬ 
aging  device  on  the  Mark  IX-A,  Defendant's  Exhibit  6, 
was  a  Hughes-Everitt  device,  I  assumed  that  it  was 
1209  a  further  improvement  made  by  Mr.  Everitt  an}d 
assigned  it  to  Hughes.  Then  later  I  found  it  w^s 
not  the  case. 

Q.  That  has  not  anything  to  do  with  whether  the  patents 
cover  it,  does  it?  A.  Well,  if  it  had  been  a  question  6f 
infringement  of  patents  not  licensed  to  Bendix,  I  would 
have  studied  the  claims  more  carefully  than  I  would  whejre 
the  daims  were  purported  to  be  licensed  to  us.  i 

Q.  Now  answer  me  the  question,  whether  Mr.  Everitt 
made  the  improvement  or  whether  the  B.  A.  E.  made  tie 
improvement,  what  that  has  to  do  with  whether  or  njot 
the  claim  of  the  Everitt  patents  cover  the  Bendix  sextani? 
A.  It  is  a  fact  to  be  considered  in  interpreting  the  sco^e 
of  the  dRiTus  when  it  is  the  man's  own  invention,  apH 
when  it  is  an  invention  of  another  party.  I 

Q.  Would  you  answer  my  question?  Can  you  say  y^s, 
or  not?  Isn't  it  a  fact  that  it  doesn't  make  any  differ¬ 
ence  who  made  the  improvement,  when  you  determine 
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whether  the  claims  of  the  patent  cover  the  Bendiz  sex¬ 
tant  t  A.  I  jnst  stated  that  it  does  make  a  difference  to 
determine  the  scope  of  the  claims. 

Q.  Yon  mean  a  man’s  cJaims  of  a  patent  that  is  already 
issued  are  construed  broader  if  he  goes  ahead  and  makes 
an  improvement?  Is  that  what  you  say?  A.  Claims 
1210  of  an  earlier  patent  as  against  the  claims  of  a  later 
patent,  because  naturally  the  claims  of  a  later 
X)atent  would  be  narrower. 


1216  Q.  I  would  like  for  you  to  turn  to  the  brown  book¬ 
let  I  am  going  to  have  to  use  my  copy  with  you  be¬ 
cause  unfortunately  Ihere  is  a  shortage  of  brown  booklets. 

The  Deputy  Clerk:  Here  is  another  brown  one. 

By  Mr.  Hall: 

Q.  Here  is  the  official  copy.  The  brown  booklet  is  Plain¬ 
tiffs’  Exhibit  37.  I  want  you  to  turn  to  page  2.  A.  Yes. 

Q.  The  last  two  sentences  of  the  first  paragraph  of  this 
letter  read  as  follows: 

‘‘The  U.  S.  Government  advised  us  at  that  time 

1217  that  it  had  obtained  through  the  British  Govern¬ 
ment  a  release  from  S.  Smith  &  Sons  under  the 

Everitt  U.  S.  patents.  We  were  informed  that  we  were 
not  to  pay  royalties  on  sextants  made  for  the  U.  S.  Gov¬ 
ernment  for  its  own  use  or  for  use  by  the  British  Gov¬ 
ernment  during  the  period  of  the  war  emergency.” 

Now  that  statement  while  it  was  signed  by  Mr. 
O’Hanrahan  you  gave  him  the  information  on  which  he 
based  that  statement,  didn’t  you?  A.  It  could  be.  I  may 
have. 

Q.  Well,  now,  if  there  is  any  doubt  about  it  in  your  mind, 
would  you  like  to  read  Interrogatory  15  that  we  asked 
defendant  and  defendant’s  answer  to  it  that  appears  on 
pages  16 '  and  17  of  the  brown  booklet  and  refresh  your 
recollection,  and  then  would  you  again  answer  the  question? 
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j 

A.  What  does  Paragraph  B  mean  at  the  top  of  page 
Interrogatory  15  T  It  starts  right  here.  | 

That’s  indicated  on  page  17  that  I  -wrote  a  memorandm^ 
or  that  the  letter  -was  based  on  a  memorandnm  -which  |I 
wrote.  j 

Q.  All  right.  So  then  this  statement  the  plaintiffs  gpt 
about  yonr  reasons  for  not  paying  the  royalty  originate{d 
-with  yon,  isn’t  that  right?  A.  That’s  ri^t.  | 

Q.  No-w  isn’t  it  a  fact  that  the  United  Stat^ 

1218  Government  never  -wrote  Bendix  a  letter  that  eve)! 
as  much  as  mentioned  S.  Smith  &  Sons,  Limite4? 

A.  No,  bnt  Lieutenant  Commander  Smith,  now  Admin^ 
Smith,  retired,  indicated  that  in  -view  of  the  release  they 
obtained  for  us  from  the  United  Kingdom  to  have  the^e 
averaging  devices  made  for  the  United  States  Government 
we  were  not  to  include  any  royalties  in  our  price  to  tlje 
Navy  or  to  the  Government.  | 

Q.  And  that  -was  an  oral  statement?  A.  Yes,  sir.  j 
Q.  And  you  didn’t  tell  Smith  when  you  -wrote  them  th^t 
that  was  an  oral  statement,  did  you?  A.  Well,  at  th^t 
time  I  assumed  that  if  the  United  Elingdom  Government 
gave  a  release,  it  notified  its  subjects  to  that  effect  | 
Q.  I  asked  you  a  question.  I  would  like  for  you  ^o 
answer  it.  You  didn’t  tell  Smith  that,  that  is  the  plain¬ 
tiffs’  Smith  Company,  that  the  statements  that  you  weie 
relying  on  to  support  this  matter  that  you  wrote  them  -was 
an  oral  statement,  did  you?  A.  No. 

Q.  And  you  didn’t  tell  them  that  it  was  made  by  a 
in  the  engineering  department  of  the  Navy  Departoent  as 
distinguished  from  somebody  who  -was  authorized  to  spealk 
on  the  subject  of  patents,  did  you?  A.  Well,  ll 

1219  assumed  and  everybody  else  did,  that  Lieutenant 
Commander  Smith  -was  so  authorized,  representing 

the  United  States  Government.  ! 

Q.  As  a  la-wyer  do  you  for  one  moment  suggest  that  an 
engineer  in  the  Navy  Department  can  say  we  -waive  royal¬ 
ties  and  say  that  orally,  and  that  it  is  an  authorized  ad  ? 
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A.  He  was  not  merely  an  engineer  in  the  Bnrean  of  Aero¬ 
nautics,  he  was  responsible  for  the  procurement  of  air¬ 
craft  instruments. 

Q.  Well  you  knew,  did  you  not,  that  the  Bureau  of  Aero¬ 
nautics  had  a  patent  sectionT  A.  I  know  now.  I  may 
have  known  it  at  that  time. 

Q.  And  you  knew  that  in  the  actual  Government  con¬ 
tract  or  at  least  four  out  of  the  six,  at  least  four  out  of 
the  six  Government  contracts  had  a  clause  in  them  stating 
that  Bendix  indemnified  the  Government  with  respect  to 
the  patents  without  any  other  qualifying  clause,  didn’t  you? 
A.  But  that  patent  indemnity  always  means  that  we  indem¬ 
nify  the  Government  with  respect  to  patents  under  which 
we  are  not  licensed,  or  which  we  do  not  own.  When  we  are 
licensed,  or  some  patents  of  our  own  apply  to  a  particular 
product  that  is  being  supplied  to  the  Government,  we  still 
have  the  patent  indemnity  clause  in  the  contract 

Q.  All  right  Let’s  get  back  to  this  statement  that  you 
told  Smith-  You  told  Smith  that,  “The  United 
1220  States  Government  advised  us  at  that  time  that  it 
had  obtained  through  the  British  Government  a 
release  from  S.  Smith  &  Sons  under  the  Everitt  patent” 

Now  isn’t  it  a  fact  that  the  United  States  Government 
only  mentioned  the  Everitt  patent  in  one  letter  to  you. 
That  was  the  Lippincott  letter?  A.  That’s  right 

Q.  And  the  Lippincott  letter  said  in  it  that  Hughes  was 
looking  for  royalties  under  its  patent,  didn’t  it?  A.  I  don’t 
know  whether  it  said  it  was  looking  for  royalties  or  not 

Q.  Let’s  turn  to  it  You  will  find  that  on  page  21  and 
page  22  of  the  brown  booklet  A.  Where  does  it  say  “royal¬ 
ties”? 

Q.  Well,  doesn’t  it  say  that?  A.  I  don’t  see  anything 
about  royalties. 

Q.  It  says: 

“This  request  is  made  in  the  furtherance  of  reciprocal 
cooperation  in  the  War  Effort,  and  to  avoid  present  and 
future  controversies  relating  to  the  subject” 
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Doesn’t  it  say  that  in  the  last  i>aragrapht  A.  Yes.  | 

Q.  Wasn’t  it  standard  procedure  in  connection  -with  the^ 
letters  that  the  foreign  national  proceeded  throng 
1221  the  Government  Department  to  inqnire  if  its  patei^ts 
were  being  nsed  so  that  it  conld  at  that  time  try  ^to 
get  the  royalties.  Wasn’t  that  the  purpose  of  the  whdle 
thng?  A.  Well  at  that  time  I  really  didn’t  know  what  tpe 
procedure  was  in  the  Government.  j 

Q.  At  any  rate  that  is  the  only  letter  you  got  from  tfie 
Government  mentioning  the  Everitt  patents,  isn’t  it?  A- 
Yes,  sir.  j 

Q.  And  yet  you  wrote  Smith  and  told  them  that  tfie 
United  States  Government  had  advised  you  that  thjey 
had  a  release  under  the  Everitt  patents,  didn’t  you?  |A. 
That’s  right.  It  was  based  on  the  release  that  was  Re¬ 
ceived  from  the  Bureau  of  Aeronautics  in  our  first  c(Jn- 
tract.  I 

Q.  But  that  didn’t  mention  the  Everitt  patents,  did  Jt? 
A.  No,  it  didn’t  ! 

Q.  So  then  the  only  way  that  you  could  assume  that  tte 
release  in  the  Navy  Contracts  included  the  Everitt  patents 
would  be  that  you  must  have  felt  at  the  time  that  tte 
Everitt  patents  did  cover  that  particular  invention?  IA. 

Yes,  at  that  time.  i 

Q.  Now  turn  to  the  next  paragraph  of  this  O’Hanrahkn 
letter  on  page  2  of  the  letter  of  July  22,  1947.  It  says:  | 

“Under  the  circumstances  it  would  seem  that 
125>2  S.  Smith  &  Sons  should  look  to  the  British  Govei[n- 
ment  for  compensation  for  use  of  its  Everitt  U.  IS. 
patents  by  the  United  States  Government  pursuant  to  t^e 
Patent  Interchange  Agreement  between  the  United  States 
and  Great  Britain.”  j 

That’s  what  it  says,  doesn’t  it?  Al.  Yes,  sir. 

Q.  So  you  were  suggesting  to  Smith  that  they  cotjld 
obtain  compensation  from  the  British  Government  piRr- 
suant  to  the  Patent  Interchange  Agreement?  A.  That! is 
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right,  because  of  this  release  that  the  United  Kingdom 
Government  gave  to  the  United  States  Government. 

Q.  Isn’t  it  a  fact  that  the  Patent  Interchange  Agreement 
provides  in  it  that  if  Bendix  has  indemnified  the  United 
States  Government,  that  the  British  Government’s  lia¬ 
bility  is  thus  relieved?  A.  If  the  indemnification  applied 
to  these  particular  patents,  but  since  our  Government  al¬ 
ready  has  a  release  with  respect  to  the  averaging  device 
purported  to  be  covered  by  these  patents,  then  the  indemni¬ 
fication  applied  to  other  patents  only. 

Q.  Now,  isn’t  it  a  fact  that  in  four  out  of  the  six  con¬ 
tracts  the  only  clause  in  them  is  the  indemnity  from  Ben- 
dix  to  the  Government,  the  only  clause  relating  to  patents 
is  from  Bendix  to  the  Government?  A.  That  is 
1223  right 

Q.  And  you  never  mentioned  that  to  Smith,  did 
you?  A.  Well,  I  didn’t  see  where  it  was  necessary  to  men¬ 
tion  all  provisions  of  the  Government  contract,  only  the 
jjarticular  one  which  gave  us  the  release. 

Q.  Well,  inasmuch  as  the  Patent  Interchange  Agree¬ 
ment  provides  that  the  liability  of  the  British  Government 
no  longer  exists  in  the  event  Bendix  has  indemnified  the 
United  States  Government,  don’t  you  think  that  would  have 
at  least  have  been  something  that  Smiths  would  have  been 
interested  in  knowing?  A.  Well,  I  didn’t  consider  that 
the  indemnity  clause  applied  to  these  patents  since  our 
Government  had  the  release  with  respect  to  the  averaging 
device. 

Q.  You  didn’t  answer  my  question.  I  asked  you.  Don’t 
you  think  that  in  Smiths  dealings  with  the  British  Gov¬ 
ernment  it  would  have  been  well  for  both  Smith  and  the 
British  Government  to  know  about  the  fact  that  Bendix 
had  indemnified  the  United  States  Government  in  four 
out  of  the  six  contracts?  A.  Well,  if  I  had  considered  that 
the  patent  indemnity  had  applied  to  these  jmtents,  yes, 
but  I  didn’t  consider  that  it  applied  to  these  jmtents. 

Q.  So  therefore  you  didn’t  tell  them,  you  didn’t  tell 
Smith  that  these  indemnities  existed?  A.  No,  because  as 
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I  said  before,  I  didn’t  think  the  indemnity  applied  ' 

1224  to  these  patents.  [ 

Q.  And  yon  allowed  Smith  to  enter  into  dealings  ! 
with  the  British  (lovemment  over  a  period  of  time,  from  | 
1948  to  1951,  without  telling  them  this  information,  didn’t  j 
you?  A.  That’s  ri^t,  because  I  believe  that  they  were  j 
entitled  to  compensation  from  their  Government  under  the  ! 
Patent  Interchange  Agreement. 

Q.  Do  you  stiU  believe  that  the  Patent  Interchange 
Agreement,  Plaintiffs’  Exhibit  9,  controls  the  rights  that  | 
are  involved  in  this  case?  A.  I  do,  if  there  is  any  license  j 
at  alL  ! 

Q.  The  reason  thut  you  placed  Plaintiffs’  patent  num-  j 
bers  on  the  type  3014  sextant  that  are  licensed  on  Exhibit  | 
B  was  to  comply  with  the  United  States  patent  regula-  j 
tions  relating  to  patent  markings,  is  that  true?  A.  Well,  | 
not  necessarily,  because  it  is  not  a  compulsory  provision  j 
that  you  must  do  so.  But  that  was  our  practice  to  mark  I 
products  that  we  thought  were  covered  by  patents. 

Q.  I  will  ask  you  another  question.  What  in  general  j 
is  the  purpose  of  the  defendant  in  marking  patent  nxnn-  | 
bers  on  the  name  plate  aflSxed  on  an  instrument?  A.  To  | 
comply  with  the  marking  statute.  I  said  not  necessarily  | 
for  that  purpose.  That  would  be  an  additional  reason.  | 

Q.  Isn’t  it  true  that  you  gave  a  deposition  in  this  i 

1225  case?  A.  That’s  ri^t  | 

Q.  Well,  you  were  asked  the  same  question  in  your  | 
deposition,  weren’t  you?  A.  That’s  ri^t.  i 

Q.  And  your  answer  was :  | 

“To  comply  with  the  marking  statute.”  j 

A.  That’s  right  I 

Q.  And  you  still  believe  that  to  be  a  true  answer?  A.  ! 
Yes.  And  in  addition  because  that  was  our  practice.  | 
Q.  Please  tell  us  if  that  is  a  correct  statement  of  your  j 
policy  in  applying  patent  markings  to  aircraft  instruments  | 
over  the  period  from  1942  to  1947.  You  preceded  the  j 
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patent  nninbers  with  the  phrase  “manufactured  xmder  one 
or  more  of  the  following  patents”.  This  phrase  was 
selected  because  at  times  there  were  some  modified  forms 
of  instruments  made  which  were  not  covered  by  all  the  pat¬ 
ents  that  are  applied  to  other  instruments,  hence  to  protect 
you  in  the  event  modified  form  was  not  covered  by  one  or 
more  of  the  patents,  you  used  the  phrase  “one  or  more^’T 
A-  That's  right.  We  made  a  sextant  that  did  not  have  the 
averaging  device  on  it,  but  it  did  have  the  bubble  cell 
that  was  covered  by  the  two  Bausch  &  Lomb  patents, 
licensed  to  Bendix. 

1226  Q.  Defendant  made  such  investigation  and  analy¬ 
sis  as  may  be  reasonably  necessary  to  assure  plain¬ 
tiff  on  the  pertinency  of  the  marking  by  placing  the  intent 
numbers  on  the  name  plate.  Is  that  true?  A.  What  are 
you  reading  from? 

Q.  Well,  you  made  that  statement  in  your  deposition. 
I  have  paraphrased  it.  Do  you  want  to  admit  it  or  do  you 
want  me  to—  A.  Would  you  read  it  again? 

Mr.  Hudson:  If  counsel  is  reading  from  something  I 
don't  see  why  the  witness  shouldn't  be  permitted  to  look 
at  it  before  he  answers.  Some  of  these  quotations  are 
rather  long,  and  he  is  asking  him  to  bind  himself — 

The  Court:  That  seems  reasonable,  that  the  witness  be 
advised  on  what  the  questions  are  based  upon. 

Mr.  Hall:  These  are  questions.  Your  Honor,  The  man 
has  given  a  deposition.  I  have  taken  his  deposition  and 
paraphras€^  the  answers  somewhat,  and  I  am  asking  him 
substantially  the  same  thing.  If  he  wants  me  to  show  him 
the  deposition  and  let  him  just  read  the  prior  answers  out 
of  it,  ^at  would  save  time. 

The  Court :  Do  you  wish  to  see  the  deposition  before  you 
answer  the  questions? 

The  Witness :  Yes,  Your  Honor. 

The  Court :  You  may  do  so. 

1227  Mr.  Hall:  AH  right  You  may  look  at  page  47. 

(The  deposition  of  the  witness  was  handed  to  the 

witness.) 


By  Mr.  Hall:  j 

Q.  I  will  jnst  read  you  the  same  question,  and  then  you 
can  give  me  the  answer.  | 

Question:  Then  defendant  makes  such  investigation 
and  analysis  as  may  be  reasonably  necessary  to  assxire 
itself  of  the  pertinency  of  the  marking  before  placing  iihe 
patent  numbers  on  the  name  plate  affixed  to  an  instrxunent 
it  manufactured.^*  | 

A.  Yes.  j 

Q.  Your  answer  to  that  question  is  yest  A.  Yes.  | 

Q.  AH  right.  Do  you  want  to  turn  to  page  60  of  tjhe 
deposition.  | 

“Question:  Mr.  Cerstvik,  the  marking  on  the  sexttot 
sold  commercially,  which  you  have  testified  was  authoria^ed 
by  you,  was  not  done  by  accident  or  mistake,  was  itt*^ 

A.  No.  I 

Q.  Shortly  before  the  time  that  the  defendant  stopi^ 
marking  the  plaintiffs*  numbers,  the  Navy  told  its  con¬ 
tractors  to  stop  marking  patent  numbers  on  equipment, 
isn*t  that  true?  A.  I  believe  it  was  originally  in  the  con¬ 
tract  not  to  mark  them,  and  the  markings  wOre 
1228  put  on  by  mistake  on  the  Navy  sextants.  i 

Q.  And  the  Navy  request  was  a  general  security 
request  rather  than  one  to  the  specific  patents  in  suit? 
A.  I  don*t  know  that  because  they  just  adopted  a  prac¬ 
tice  not  to  have  patent  numbers  appearing  on  the  Nai^ 
products.  I 

Q.  Your  first  knowledge  of  that  policy  was  by  virtue  |of 
a  letter  that  you  received  dated  May  12,  1943,  isn*t  tliat 
true?  j 

The  Court:  Letter  from  whom?  j 

Mr.  Hall:  It  is  a  letter  from —  ! 

The  Witness:  C.  J.  Kalman  from  somebody  else  iin 
Bendix.  ! 

The  Court :  That  was  not  from  the  Navy?  i 


The  Witness:  No;  it  was  from  a  man  who  was  a  divi¬ 
sional  patent  attorney  for  the  Edipse-Pioneer  Division 
at  that  time.  I  don’t  know  whether  this  was  the  first 
time,  becaase  I  believe  the  Navy  particularly  always  ob¬ 
jected  to  having  patent  numbers  on  products  delivered  to 
the  Navy.  I  believe  it  was  even  before  this  date  of  May 
12,1943. 

By  Mr.  Hall: 

Q.  The  only  thing  I  am  trying  to  get  at  is,  the  Navy  didn’t 
single  out  the  plaintiffs’  patent  numbers  in  particular,  and 
tell  you  to  stop  marking  them?  They  didn’t  do 
1229  that,  did  they?  A.  No. 

Q.  Did  Mr.  Beichel  ever  suggest  to  you  or  state  to 
you  or  in  your  presence  that  the  Bendix  3014  sextant  in¬ 
cluded  the  Hu^es-Everitt  averaging  device  or  principle? 
A.  I  answered  that  I  didn’t  know  whether  he  directly  told 
me,  but  I  became  aware  of  it  in  some  way. 

Mr.  Hall:  I  am  going  to  shorten  things  up.  I  am  going 
to  skip  some  of  these  questions.  I  would  like  to  ask  them, 
but  I  know  time  is  fleeting,  and  that  Your  Honor  wants 
to  move  along. 

By  Mr.  Hall: 

Q.  ‘‘Do  you  have  this  sextant”  that  was  making  refer¬ 
ence  to  the  B.  A.  E.  bubble  sextant  Mark  VlXi  “at  your 
office  or  does  Bendix  have  this  sextant  at  this  time?” 

Mr.  Hudson:  Where  are  we? 

The  Witness:  Page  57  of  my  pretrial  deposition.  And 
I  answered: 

“Pioneer  received  two  of  them  from  the  Hu^es  Com¬ 
pany  some  time  in  1935  before  the  agreement  was  signed, 
and  I  believe  that  was  the  reason  why  Hughes  was  made 
a  iiarty  to  the  agreement  because  they  wanted  to  inter¬ 
est  Pioneer  in  their  sextant  so  they  sent  two  Mark  Vlil 
Hughes  sextants  to  Pioneer  which  were  received  by  Mr. 
Beuffiel  and  they  are  available.” 
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1230  I  believe  that  Mark  Viii  is  now  in  evidence  as  c^e 
of  the  exhibits  of  the  defendant  It  does  not  have  hn 

averaging  device  attached  to  it  of  any  kind.  | 

I 

By  Mr.  Hall:  | 

Q.  Now  after  this  letter  of  July  22,  1947,  there  was  jat 
a  later  date  a  letter  to  yon  dated  September  23, 1947  frbm 
Mr.  Stnrrock,  or  rather  it  is  from  Mr.  Sturrock  to  hpr. 
O^Hanrahan.  That  is  on  pages  5  and  6  of  the  broVn 
booklet  A.  Yes.  | 

Q.  And  that  letter  was  snbseqnently  referred  to  yc^n, 
wasn^t  it?  A.  Yes.  i 

Q.  And  you  wrote  a  memorandum  in  reply  to  it,  didn’t 
yon?  A.  I  believe  so. 

Q.  Which  is  Defendant’s  Exhibit — ^it  is  a  real  early  <^e 
— Exhibit  1.  j 

In  Paragraph  4,  read  Paragraph  4  of  yonr  reply.  j 
The  Court:  From  what  are  you  reading  now?  j 

Mr.  Hall:  Defendant’s  Exhibit  1,  letter  written  by  Mr. 
Cerstvik.  It  is  on  page  2. 

By  Mr.  Hall:  j 

I 

I 

Q.  Just  read  it.  It  is  short,  and  the  Judge  can  xmd^r- 
stand  it  from  your  reading.  A.  “Accordingly  Mr.  Pbt- 
ter  is  correct  in  stating  that  the  key  to  the  wh^le 

1231  situation  resides  in  the  fact  that  the  United  States 

Government  advised  Eclipse-Pioneer  that  it  had  (Ob¬ 
tained  tibirough  the  British  Government  a  release  fr(j>m 
Smith  &  Sons  imder  the  Everitt  U.  S.  patents.”  ! 

Q.  So  let’s  trace  the  history  of  that  statement  that  yjou 
have  just  read.  It  first  appears  in  a  cable  that  you  sent 
to  Mr.  O’Hanrahan,  doesn’t  it,  which  was  quoted  in  tjhe 
rear  of  the  brown  booklet  on  "page  17.  A.  Yes.  | 

Q.  And  then  Mr.  O’Hanrahan  embodied  it  in  his  letter  lof 
July  22,  1947  to  Mr.  Sturrock,  isn’t  that  right,  his  letter 
of  July  22,  1947?  A.  Yes.  j 
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Q.  And  then  Mr.  Potter  after  reading  that  statement 
said  that  was  the  key  to  the  whole  situation,  didn’t  he?  A. 
Apparently  he  did,  because  I  said  so. 

Q.  And  then  you  wrote  him  back  and  you  told  him  that 
was  the  key  to  the  whole  situation,  didn’t  you?  A.  Yes. 

Q.  Do  you  now  say  that  that  statement  is  true?  A. 
Broadly,  yes,  but  not  specifically  as  to  specific  patents. 

Q.  You  are  not  willing  at  this  date  to  say  that  the  state¬ 
ment  is  true,  are  you?  A.  WeU,  as  I  said  before,  I 

1232  just  assumed  that  the  release  from  the  United  King¬ 
dom  Government  to  the  United  States  Government 

covered  all  patents  of  British  subjects.  I  assumed  that 
with  respect  to  the  Smiths  patents  they  must  have  contacted 
Smiths,  if  not,  then  they  were  going  to  contact  them  to 
advise  them  of  the  release. 

Q.  But  the  release  didn’t  mention  the  Everitt  patent,  did 
it?  A.  No,  it  did  not  That  is  why  I  said  specifically 
that  it  did  not  in  that  release  refer  to  the  patent  by 
numbers. 

Q.  And  you  told  the  Smith  people  that  the  Everitt  pat¬ 
ents  were  specifically  mentioned,  didn’t  you?  A.  Yes.  I 
didn’t  say  they  were  specifically  mentioned. 

Q.  You  said  a  release  under  the  Everitt  patents,  didn’t 
you?  A-  I  did- 

Q-  And  it  was  by  virtue  of  these  letters  that  you  wrote 
to  Mr.  O’Hanrahan  that  he  passed  on  to  Mr.  Sturrock  that 
got  Smith  on  the  track  of  approaching  the  British  Govern¬ 
ment,  wasn’t  it?  A.  Well,  that  I  don’t  know.  I  assume 
they  would. 

Q.  You  recommended  in  your  letters  that  they  approach 
the  British  Government,  diii’t  you?  A.  But  I  didn’t  know 
whether  they  did  for  a  fact,  because  I  wasn’t  there.  I 
believe  they  wrote  and  said  they  did  contact  their 

1233  Government. 

Q.  And  in  fact  you  went  around  to  see  the  British 
Government,  too,  to  help  them  out  in  presenting  their 
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claim,  didn’t  you?  A.  No,  the  British  Air  Commission  in 
Washington.  ! 

Q.  Well,  that  is  part  of  the  British  Government,  isnjt 
it?  A.  In  that  respect  it  is  true.  j 

Q.  So  then  you  even  approached  the  British  Govern¬ 
ment,  too,  and  tried  to  help  Smith  in  presenting  thei|r 
claim  to  the  British  Government?  A.  That  is  right,  be¬ 
cause  it  was  my  honest  belief  that  the  situation  fell  undejr 
the  Patent  Interchange  Agreement.  I 

Q.  How  long  did  Bendix  as  well  as  Smith  continue  ip 
these  approaches  to  the  British  Government?  A.  1  don^t 
recall  ofEhand  when  that  stopped.  1 

Q.  It  was  as  late  as  1951,  wasn’t  it?  A.  The  correspon<^ 
ence  might  bear  that  out,  but  I  don’t  recall  from  memorj^ 
just  when  it  was.  j 

Q.  Now  throughout  this  entire  time  that  Smith  was  ai)r 
preaching  the  British  Government,  you  never  told  thenji 
that  Bendix  had  signed  these  indemnity  clauses  in  thes^ 
Government  contracts,  had  you?  A.  I  believe  I  stated  s<|> 
before  and  why.  I 

Q.  You  mean  you  stated  before  that  you  didn’| 
1234  ten  them?  A.  That  is  right,  because  I  didn’t  bej- 
lieve  the  indemnity  was  applicable  to  these  particuj 
lar  patents,  in  view  of  that  release.  | 


Q.  And  you  never  told  the  Smith  people  that  Bendix 
marked  the  Smith  intent  numbers  on  the  sextant,  did  you^ 
A.  I  don’t  believe  I  did.  i 

I 

Q.  Now  after  you  got  this  so-caUed  release  from  the 
Navy,  you  never  checked  with  Smith  to  find  out  if  that  was 
something  that  they  had  approved,  did  you?  A.  No,  I 
didn’t. 

Q.  Now  you  have  told  us  that  the  reason  that  you  markel 
the  Government  sextants  was  by  virtue  of  a  mistake,  and 
in  support  of  your  assertion  of  a  mistake  you  say  that 
the  sextants  sold  to  the  non-GK)vemment  sources  as  weU  asj 
those  sold  to  the  Army  and  those  sold  to  the  Navy  had| 


I 
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different  letters  at  the  end  of  it,  letters  A,  B  and  C,  isnH 
that  rig^tf  A.  I  found  that  ont  later.  At  the  time  that  I 
was  asked  I  believe  there  was  no  subscript  following  the 
type  No.  3014,  or  there  might  have  been,  and  I  might  not 
have  known  at  that  time  what  that  subscript  meant,  because 
we  have  -letter  subscript,  and  then  we  have  a  number  sul>- 
subscript  sometimes  to  indicate  some  change  in  the  device 
from  a  type  having  the  same  basic  type  number,  and  other 
subscripts  either  in  the  form  of  letters  or  numerals. 

1235  Q.  Now  isn’t  it  a  fact  though  that  you  used  the 
same  letter  subscripts  on  the  sextants  that  you  sold 

to  non-Gk>vemment  sources  as  the  ones  you  sold  to  Gov¬ 
ernment  sources?  A.  I  don’t  believe  so. 

Q.  Let’s  look  at  the  Bendix  report  on  i)age  5  of  the  red 
booklet,  which  is  a  report  of  non-Gk)vemment  sextants, 
isn’t  it?  A.  Yes. 

Q.  And  the  letters  A  and  B  both  appear  there,  don’t 
they?  A.  Yes,  they  do.  They  have  a  number  in  be¬ 
tween  3014  and  the  letter  A  and  tiie  letter  B. 

Q.  Now  let’s  look  at  the  sextants  that  were  sold  by 
the  Government  as  surplus  to  Professor  Clauser.  That 
is  Plaintiffs’  Exhibit  22  which  is  the  Government  adver¬ 
tisement  for  bids,  and  looking  at  Item  7  you  will  see  that 
the  Government  sextants  use  the  subscript  B,  don’t  they, 
isn’t  that  right?  A.  Yes,  that’s  right 

Q.  And  here  under  Item  9  the  Government  sextants  uses 
subscript  A,  don’t  they?  A.  Yes. 

Q.  And  on  this  Government  sextant  which  is  on  your 
desi,  the  subscript  A  appears,  doesn’t  it?  That’s  Plain¬ 
tiffs’  Exhibit  15?  A.  That’s  right 

1236  Q.  So  the  same  subscripts  that  were  used  on  the 
Government  sextants  were  also  used  on  the  non- 

Govemment  sextants,  isn’t  that  right?  A.  It  appears  to 
be  so. 

Q.  So  the  theory  under  which  you  made  your  mistake 
is  completely  groundless,  isn’t  it?  A.  I  beg  to  differ  with 
you.  As  I  said  before,  I  understood  the  Navy  type  to  be 
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the  Mark  V,  and  when  the  ntimber  3014  came  to  me  whetljier 
with  or  withont  subscripts,  it  was  a  new  number  to  me,  a(nd 
I  understood  that  to  be  the  type  number  to  be  applied!  to 
commercial  sextants;  that  is,  sextants  sold  to  others  titan 
the  Government.  1 


1243  I 

Peter  James  Stnart  Bevcm  | 

was  called  as  a  witness  for  and  on  behalf  of  the  plaintjiff, 
and  being  then  and  there  duly  sworn  by  the  Deputy  Clerk, 
assumed  the  witness  stand  and  testified  as  follows :  j 

I 

Direct  Examination  ! 

I 

By  Mr.  Hall: 

Q.  Please  give  your  name,  address,  and  age.  A.  jwy 
names  are  Peter  James  Stuart  Bevan.  j 

My  address  is  New  Court  Temple,  London  E.  Cj  4. 
I  am  54  years  old.  j 

Q.  State  your  qualifications  which  will  enable  you|  to 
testify  on  the  British  regulations  involved  in  this  c^se. 
A.  Well,  I  was  educated  at  Westminster  School, 

1244  and  Trinity  College,  Cambridge,  where  I  obtaiiied 
an  Honours  Degree  in  Mechanical  Science,  that|  is, 

in  engineering.  I  graduated  at  Cambridge  in  1923.  i  I 
then  read  law,  and  I  was  called  to  the  English  Baij  in 
January,  1927. 

Since  the  date  of  my  call  I  have  specialized  in  patot, 
registered  design,  trade  mark  and  copyright  law.  I 
I  have  practiced  in  the  High  Court  of  Justice,  the  Cc^urt 
of  Appeals,  the  House  of  Lords,  the  Privy  Council,  tod 
before  the  Comptroller  of  Patents,  and  the  Royal  Com¬ 
mission  on  Awards  to  Inventors.  j 

From  1939  until  1945  I  served  in  the  Royal  Naval  ‘V’ol- 
unteer  Reserve,  and  on  my  return  I  had  to  enter  Aew 
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chambers  becanse  my  old  one  ceased  to  exist.  I  joined 
the  chambers  of  Sir  George  Lloyd  Jabor  who  was  ap¬ 
pointed  the  Patents  Judge  in  1950. 

In  October,  1945,  after  my  return  from  the  war  I  was 
appointed  counsel  to  the  Comptroller  General  of  Patents, 
Designs  and  Trade  Marks.  This  appointment  is  limited 
in  its  terms  to  counsel  to  the  Comptroller,  but  in  practice 
I  act  as  counsel  to  all  Government  departments  in  patent, 
and  trade  mark  and  copyright  matters. 

I  want  to  make  it  quite  clear  that  that  appointment  does 
not  in  any  way  make  me  a  civil  servant  or  other  Govern¬ 
ment  servant.  The  bulk  of  my  practice  is  on  behalf  of 
private  clients,  and  the  Crown  is  one  of  my  clients. 
1245  I  have  no  authority  to  formulate  policy  and  I  am 
never  asked  to  do  so.  I  receive  instructions  from 
time  to  time  to  advise  Government  departments  on  ques¬ 
tions  of  law,  or  to  represent  them  in  legal  proceedings 
to  which  they  may  be  parties. 

I  don’t  receive  any  salary  or  retaining  fee  from  the 
Treasury  Solicitor  or  any  other  Government  solicitor,  but 
receive  fees  on  each  set  of  instructions  I  get  in  the  ordi¬ 
nary  way. 

In  1952,  and  I  think  this  finishes  my  qualifications,  I 
was  elected  a  Bencher  of  the  Middle  Temple.  The  Middle 
Temple  is  one  of  the  Inns  of  Court,  which  is  the  Associa¬ 
tion  of  Colleges  of  Barristers.  You  have  to  be  a  member 
of  one  or  the  other  of  the  Inns  of  Court  in  order  to  be 
called  to  the  Bar. 

The  Benchers  are  as  it  were  the  governing  body  of  the 
Tnna  of  Court,  and  have  the  power  to  call  barristers  and 
enforce  discipline.  Benchers  are  elected  solely  from  prac¬ 
ticing  banristers  of  standing  and  professional  reputation, 
and  also  from  High  Court  Judges. 

Q.  Is  there  anything  that  you  wish  to  say  about  the 
Crown’s  right  to  use  the  patented  inventions  under  Sec¬ 
tion  29  of  the  Patent  and  Designs  Act  of  1907  that  you 
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1 

I 

I 

i 
I 

think  has  not  already  been  covered?  A.  No,  I  don’t  tbi|Tik 
so.  I  shall  refer  of  course  to  Section  29  when  I  ^ 

1246  dealing  with  Regulation  3  (5),  but  the  observatic^ns 
which  Mr.  Mould  made  in  his  affidavit,  and  indeed 

I  think  in  substance  what  Mr.  Graham  said  when  he  ^as 

I 

at  the  box,  seem  to  me  to  cover  fuUy  and  accurately  ^he 
effect  on  Section  29.  j 

Q.  What  is  the  statutory  history  of  Regulation  6  |5) 
which  later  is  called  Regulation  3  (5)?  In  other  words, 
the  regulation  in  question  in  suit.  A.  WeU,  the  statut<j>ry 
history  was  examined  by  Mr.  Graham  when  he  was  givijng 
evidence,  and  I  agree  with  him  entirely.  I  propose  hejre- 
after  merely  to  refer  to  Regulation  3  (5)  which  except  i]ji  a 
minor  manner  conforms  with  the  earlier  Regulation  6 
Q.  Would  you  analyze  that  regulation  and  briefly 
scribe  its  effect?  A.  Yes. 

Q.  I  think  perhaps  I  should  divide  Regulation  3  (5)H — 
The  Court:  Pardon  the  interruption.  Are  you  iJow 
reading  from  one  of  the  exhibits  ?  ! 

The  Witness :  I  am  reading  from  the  Emergency  Powers 
(Defence)  Regulation,  1941,  No.  1780  in  which  3  (5)  Ap¬ 
pears  in  its  final  form.  j 

Mr.  Hudson :  That  was  our  Exhibit  32-F.  I 

The  Court :  That  is  correct.  | 

Proceed.  j 

The  Witness:  I  was  saying  that  really  when  (^ne 

1247  is  examining  this  regulation  and  analyzing  it,  it  f^s 

into  three  parts.  Now  the  first  part  reads :  | 

‘Tn  connection  with  the  making,  use,  exercise  or  vend¬ 
ing  of  any  invention,  or  application  of  any  design,  |on 
behalf  of,  or  for  the  services  of,  the  Crown  (whether  |by 
virtue  of  the  Patents  and  Designs  Act,  1907,  or  other¬ 
wise) - ** 

That  is  the  first  part,  and  it  is  there  limiting  the  cir¬ 
cumstances  in  which  a  minister  may  authorize,  as  later 

I 

t 
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provided,  to  a  case  wMch  involves  the  making,  et  cetera, 
of  an  invention  for  the  services  of  the  Crown.  That  is  to 
say,  nniess  there  is  going  to  be  some  making  or  using  of 
an  invention  for  the  services  of  the  Crown,  there  is  no 
right  vested  in  the  minister  to  authorize  the  use  of  any 
document. 

In  this  earlier  part  “invention”  includes  both  patented 
invention  and  non-patented  invention.  That  was  made 
quite  dear  by  Mr.  Justice  Sellers  in  the  American  Flange 
case. 

MLay  I  say,  because  Mr.  Graham  raised  the  point,  that  I 
am  not  conscious  that  I  have  in  any  way  changed  my 
ground  since  I  was  engaged  in  that  Flange  case.  I  then 
argued,  and  I  now  state  my  opinion,  that  the  invention 
which  has  got  to  be  used  before  there  can  be  authoriza¬ 
tion  may  be  a  patented  or  an  unpatented  invention. 

Indeed,  I  think  I  have  been  basking  in  the  light 
1248  which  has  only  more  recently  illumined  my  learned 
friend.  Now,  that  is  the  first  part. 

Now  if  one  finds  that  there  is  the  making  or  use  of  an 
invention  for  the  services  of  the  Crown  then,  and  I  quote : 

“A  Secretary  of  State,  the  Admiralty,  the  Minister  of 
Supply  or  the  Minister  of  Aircraft  Production  may  au¬ 
thorize  the  use  of  any  drawing,  model,  plan  or  other  docu¬ 
ment  or  information  in  such  manner  as  appears  to  him 
or  them  to  be  expedient  in  the  interest  of  the  defence  of 
the  Realm  or  the  efficient  prosecution  of  the  war,  notwith¬ 
standing  anything  to  the  contrary  contained  in  any  licence 
or  agreement.” 

Now  that  is  empowering  the  Minister  to  make  use  of  a 
document  which  otherwise  he  might  be  unable  to  use 
because  of  some  contractual  bar  to  its  use. 

This  I  think  is  the  most  important  part  of  the  regula¬ 
tion,  because  if  it  were  not  clear,  it  might  be  that  valuable 
know-how,  if  I  may  so  describe  it,  was  available,  but  the 
minister  would  be  unable  to  authorize  its  use  applied  to 


a  particular  war  production  because  of  some  contractual 
bar.  This  provision  enabled  him  to  override  such  a  bar.  I 
That  is  the  second  part  of  it. 

And  the  third  part  reads ; 

“And  any  licence  or  agreement,  if  and  so  far  as 

1249  it  confers  on  any  person,  otherwise  than  for  tl|e 
benefit  of  the  Crown,  a  right  to  receive  any  pay¬ 
ment  in  respect  of  the  use  of  any  document  or  informa¬ 
tion  in  pursuance  of  such  an  authorization,  shall  be  iiji- 
operative.” 

Now  this  of  course  only  arises  in  the  case  where  theje 
has  been  a  valid  authorization.  It  means  that  no  royallly 
or  other  payment  shall  be  made  under  any  agreement 
providing  for  it.  j 

Now  of  course  that  licence  or  agreement  referred  4o 
here  may  be  a  different  document  from  that  referred  lo 
in  the  preceding  words  “notwithstanding  anything  to  tl^e 
contrary  contained  in  any  license  or  agreement”.  j 

There  might  be  one  document  preventing  the  use  of  |a 
particular  invention  at  all,  and  another  document  ma4e 
between  parties  which  would  require  the  payment  <|)^ 
royalties  if  certain  drawings  were  used  if  the  bar  in  t^ie 
previous  part  could  be  overcome.  j 

I  think  that  analyzes,  as  it  were,  this  particular  regu¬ 
lation.  j 

Q.  These  three  features  of  the  regulation  which  y^u 
have  mentioned,  would  you  take  them  up  and  commeht 
on  the  first  one  of  these  three?  A.  Well,  I  wonder  if|l 
might  be  allowed  to  shorten  things  a  little,  because  I  hafe 
just  split  the  regulation  up  in  order  to  understated 

1250  it,  but  as  I  understand  the  issues  which  have  bein 
argued  in  these  proceedings,  and  I  have  heard  niy 

learned  friend,  Mr.  Graham,  give  his  evidence,  there  ate 
three  points  which  call  for  consideration:  The  first  !is 
whether  an  authorization  to  use  any  drawing,  model,  pl^n 
or  other  document  or  information,  and  the  rendering  ija- 
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operative  'of  the  right  to  receive  any  payment  in  respect 
of  the  nse  of  the  document  or  information,  whether  that 
renders  inoperative  the  right  to  receive  payment  in  re¬ 
spect  of  any  patent,  the  use  of  which  is  necessarily  in¬ 
volved  in  the  using  of  the  document  or  the  information. 

I  think  that  is  the  first  point. 

The  second  point  which  seems  to  me  to  arise  is  as  to 
the  meaning  of  the  expression  “on  behalf  of  or  for  the 
services  of  the  Crown”. 

And  the  third  point  which  seems  to  arise  is  what  is  the 
extra-territorial  effect,  if  any,  of  Section  3  (5). 

I  think  that  exhausts  the  questions  which  are  material 
to  these  particular  proceedingse. 

Q.  Of  these  three  points  you  have  made,  would  you  now 
comment  on  the  first  one?  A.  Yes.  That  is  the  point 
as  to  whether  authorization  to  use  a  document,  which  is 
all  that  is  expressed  in  this  regulation,  and  the  relief 
from  payment  for  the  use  of  that  document  relieves  the 
person  authorized,  or  the  other  person,  on  the  payment 
witli  respect  to  the  use  of  a  patent. 

1251  Now  I  say  that  it  does  not.  An  authorization 
under  this  regulation  does  not  override  the  pay¬ 
ment,  any  payment  which  may  arise  from  the  necessary 
use  of  a  patent. 

The  Court:  You  mean,  override  the  power  to  enforce? 

The  Witness:  Yes.  And  I  say  so  first  of  all  from  the 
plain  wording  of  the  regulation,  reading  the  last  part  “any 
license  or  agreement,  if  and  so  far  as  it  confers  on  any 
person,  otherwise  than  for  the  benefit  of  the  Crown,  a 
right  to  receive  any  payment  in  respect  of  the  use  of  any 
document  or  information  in  pursuance  of  such  an  au¬ 
thorization,  shall  be  inoperative.”  The  words  there  used 
are  “document  or  information,”  and  one  has  got  to  extend 
the  meaning  of  those  words  to  include  “patent  or  patent 
rights”.  A  patent  is  clearly  different  from  a  document 
or  information.  The  property  rights  in  a  patent  are  dif¬ 
ferent  from  the  property  rights  in  a  document  or  infor¬ 
mation,  as  I  thiTik  Mr.  Graham  agreed  yesterday. 


So  that  in  order  that  an  authorization  under  3  (5) 
should  render  inoperative  a  right  to  receive  payment  iil 
respect  to  the  use  of  a  patent,  necessarily,  involves  exj 
tending  the  meaning  of  the  words  “document  or  inforj 
mation”  beyond  their  ordinary  effect.  | 

Now  that  is  the  first  and  prime  reason  I  put  forward,  bu^ 
I  support  that  by  a  number  of  other  considerations^ 

1252  Now  it  is  not  in  dispute  that  if  there  is  an  au]- 
thorization  under  3  (5),  and  the  right  to  receive  pay! 

ment  with  respect  to  a  drawing  is  rendered  inoperativd, 
there  is  no  right  of  compensation;  whereas,  under  Sectioiji 
29,  if  the  use  of  a  patent  is  authorized,  and  the  payment 
of  royalties  in  respect  of  that  patent  are  rendered  inj- 
operative,  there  is  right  for  compensation.  | 

That  is  to  say.  Regulation  3  (5),  if  Mr.  Graham  i^ 
right,  involves  an  extension  of  Section  29.  That  is  ti> 
say,  by  authorizing  drawings  under  Regulation  3  (5),  not 
only  are  patent  royalties  rendered  irrecoverable,  but  therle 
is  no  compensation  as  there  is  under  Section  29.  | 

Now  of  course  the  Government  under  the  Wartimje 
Powers  would  have  undoubtedly  had  power  to  divest  them|- 
selves  of  the  onus  of  compensation  for  patents,  but  one 
would  have  expected  them  to  have  used  words  which  mad^ 
this  inroad  on  to  the  right  of  a  subject  perfectly  clear,  j 
Now  I  contrast  Regulation  3  (5),  indeed  the  whole  (^f 
Regulation  3,  which  the  side  notes  state  is  in  respect  o|f 
“control  of  inventions  and  designs,”  with  Regulation  4  o|f 
which  the  side  note  is  “extension  of  Section  29  of  Patent's 
and  Designs  Act  of  1907”.  I 

Regulation  4  purports  to  be,  and  when  one  reads  it 
clearly  is,  an  extension  of  Section  29;  and  accordingly  if 
Section  29  was  to  have  been  extended  not  only  by 

1253  introducing  the  word  ‘Vending”  and  by  enlarging 
the  powers  of  the  Crown  as  we  find  in  Regulation 

but  also  by  giving  the  Crown  the  right  to  use  a  patented 
invention  without  having  to  pay  compensation  for  the  noi|- 
payment  for  royalties,  it  is  in  Regulation  4  that  I  wouljd 
have  expected  to  find  such  a  provision. 
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I  wonldn^t  for  one  moment  snggest  that  that  argument, 
that  consideration,  which  I  put  forward,  is  compulsive, 
but  it  does  throw  light  in  my  view  on  the  position. 

Now  a  third  reason  which  leads  me  to  believe  that  Regu¬ 
lation  3  (5)  does  not  render  inoperative  the  right  to  re¬ 
ceive  payment  in  respect  of  patents,  is  a  practical  con¬ 
sideration-  As  I  have  already  said,  I  would  not  deny  the 
I)Ower  of  the  Crown  to  have  made  regulations  depriving 
patentees  of  the  right  of  receiving  compensation,  but  one 
would  expect  it  to  be  expressed  clearly. 

Now  if  Mr.  Graham  is  right  in  his  construction,  in  fact, 
as  I  see  it,  the  Crown  would  be  able  to  avoid  the  payment 
of  compensation  in  all  cases,  the  payment  of  compensa¬ 
tion  for  the  use  of  a  patent  in  all  cases,  because  Regu¬ 
lation  3  (5)  authorization  is  in  perfectly  wide  terms.  The 
minister  may  authorize  the  use  of  any  drawing,  model, 
et  cetera, .  which  of  course  includes  drawings,  models, 
plans,  documents  or  information,  already  in  the  possession 
of  the  person  authorized. 

Now  I  think  it  must  be  right  as  a  practical  matter 
1254  that  one  cannot  use  a  patent,  make  a  patented 
article,  without  making  use  of  some  drawing  or 
information  of  some  sort.  And  therefore,  if  the  Crown 
were  to  authorize  every  person  authorized  to  use  a  patent 
also  to  use  the  drawings  and  other  information  in  his 
possession,  under  Regulation  3  (5)  they  could  do  that  by 
that  simple  expedient  and  relieve  themselves  of  the  neces¬ 
sity  of  paying  compensation  for  the  use  of  the  patent  in 
respect  to  royalties  rendered  inoperative. 

Now  again  about  that  it  is  not  a  compulsive  considera¬ 
tion,  but  I  think  it  is  of  assistance. 

And  finally,  I  am  afraid  my  answer  has  been  a  very  long 
one,  but  this  is  an  important  matter,  finally,  I  would  refer 
to  Regulation  3  (A)  which  will  be  remembered  was  intro¬ 
duced  in  1942  by  Statutory  Rules  and  Orders,  1942,  No. 
1882.  I  am  afraid  I  don’t  know  what  the  exhibit  number 
of  that  was. 
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The  Court :  That  is  Exhibit  32-G. 

The  Witness :  32-G. 

By  Mr.  Hall: 

i 

Q.  Isn’t  that  Regulation  3-A?  A.  3-A  gave  the  Crowji 
power  to  a  British  owner  of  a  United  States  patent  to 
grant  a  license  under  that  patent  to  the  authority  or  anf 
person  nominated  by  him. 

But  again  there  was  a  right  of  compensation  coming 
in  Paragraph  2  of  Regulation  3-A.  So  if  Mr.  Graham  is 
right  in  his  construction  it  would  then  lead  to  a 

1255  peculiar  state  of  affairs.  .  In  this  case,  as  I  undeif- 
stand,  or  may  I  assume  it,  the  plaintiff  had  alreadjy 

granted  a  license  under  the  patents  to  the  defendant,  an|d 
Mr.  Graham  says  that  the  royalties  payable  under  thait 
license  can  be  set  aside  by  Regulation  3  (5).  But  if  tlJe 
plaintiff  had  not  granted  a  license  to  the  defendant,  biit 
the  British  Government  desired  them  to  do  so,  and  conji- 
pelled  them  to  do  so,  under  Regulation  3-A,  then  althougjh 
the  plaintiff  might  have  been  uncooperative  and  obstru<j!- 
tive,  they  would  have  granted  the  license  and  would  ha\|e 
been  entitled  to  compensation  therefor.  ■ 

Now  for  all  those  reasons,  therefore,  I  am  of  the  view 
that  there  is  no  justification  in  extending  the  plain  mean¬ 
ing  of  the  words  “document  or  information”  to  include 
patents  or  patent  rights.  j 

Q.  Do  you  know  of  any  authority  that  supports  that 
last  statement  you  just  made?  A.  Well,  I  don’t  know  <|>f 
any  direct  authority,  any  authority  which  directly  su^ 
ports  or  controverts  the  statement,  but  I  think  the  Ameri¬ 
can  Flange  case  again  is  of  some  assistance  in  the  judg¬ 
ment  of  the  opinion  of  Mr.  Justice  Sellers  at  page  319  it 

line  25.  He  says :  I 

i 

^Tn  either  case  the  production  of  the  drawings,  informi- 
tion,  et  cetera,  may  be  authorized  notwithstanding  any¬ 
thing  to  the  contrary  contained  in  any  license  pr 

1256  agreement  ^and  any  license  or  agreement  if  and  ^o 

far  as  it  confers  on  any  person - ”  I 


I 

I 


I 
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And  he  sets  out  the  Regulation  3  (5)  and  then  says : 

“This  construction  of  the  regulation  may  deprive  an 
inventor  of  a  secret  (but  not  patented)  invention  or  proc¬ 
ess  of  compensation  for  such  use  as  the  Crown  makes  of 
his  invention,  but  the  provision  is  in  Emergency  Regu¬ 
lations  to  meet  national  necessity  and  there  are  general 
provisions  for  ex  gratia  payments  in  suitable  cases.” 

I  think  that  is  an  indication,  put  it  no  higher,  that  the 
Judge  was  there  thinking  that  this  applied  to  a  secret, 
but  not  patented,  invention,  but  would  not  apply  where 
the  use  of  a  patent  was  involved. 

Q.  And  you  rely  on  the  matter  in  the  (but  not  pat¬ 
ented)  ?  A.  I  rely  on  the  matter  in  the  parenthesis,  the 
three  words  ‘T)ut  not  patented”. 

Q.  And  you  think  the  Judge  put  them  in  intentionally 
to  convey  that  view?  A.  That  is  my  view. 

The  Court:  May  I  interrupt  to  ask  the  page  we  were 
reading  from  the  American  Flange  case?  I  understood 
you  to  say  315. 

The  Witness:  It  is  319,  I  am  sorry.  It  comes 
1257  at  line  29,  really. 

He  has  just  set  out  the  last  words  of  Regulation 
3  (5)  and  says  it  may  deprive  inventors  of  secret,  but 
not  patented,  inventions.  I  think  from  that  one  might 
legitimately  infer  that  the  learned  Judge  was  of  the 
opinion  that  it  would  not  deprive  an  inventor  of  a  pat¬ 
ented  invention. 

By  Mr.  EEall: 

Q.  Now  we  come  to  the  second  particular  feature  of 
the  regulation  in  question.  Is  it  right  to  say  that  the 
regulation  can  only  be  exercised  in  connection  with  manu¬ 
facture,  et  cetera,  “on  behalf  of  or  for  the  services  of  the 
Crown”?  A.  Yes.  There  are  two  expressions  there,  one, 
“on  behalf  of,”  and  the  other  “for  the  services  of”.  Now 
I  think  there  is  no  difficulty  in  “on  behalf  of,”  which  in 
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my  view  necessarily  imports  a  relationship  of  piincip^ 
and  agent,  with  the  Crown  as  principaL  j 

As  I  understand  the  facts  of  this  case  no  such  position 
can  arise,  and  I  don’t  think  it  is  so  contended  by  tie 
defendants.  I 

The  real  question  is.  What  is  the  meaning  of  the  wor^ 
“for  the  services,”  and  may  I  say  at  once  that  I  think  the 
expression  “for  the  services”  is  an  infelicitous  expression. 
Indeed  perhaps  I  might  be  permitted  to  say  that  whejn 
I  was  advising  the  Board  of  Trade  on  the  Patents 
1258  Bill  of  1949  before  it  became  an  Act,  merely  on  ij:s 
legal  effect  and  not  on  any  questions  of  policy,  jl 
was  of  the  opinion  that  some  other  expression  might  ha\|’e 
been  used  instead  of  “for  the  services,”  but  the  difficulties 
which  do  arise  I  shall  indicate  in  a  moment  are  only  in 
borderline  cases  which  I  think  lie  very  very  far  from  the 
facts  of  this  case. 

Now  I  first  say  this,  “for  the  services  of  the  Crowr.” 
quite  clearly  is  something  different  from  *ffor  the  Crownj” 
or  “for  the  benefit  of  the  Crown,”  or  “for  the  purposes  of 
the  Crown,”  as  all  expressions  might  have  been  used,  bi^t 
were  not  used.  They  have  different  meanings.  “For  tljie 
benefit  of  the  Crown”  would  be  very  wide  indeed,  but  j  I 
have  got  to  consider  what  is  meant  “for  the  services  <|)f 
the  Crown”.  | 

Now,  “service”  I  think  necessarily  implies  some  forin 
of  serving.  I  certainly  wouldn’t  suggest  that  “for  tl|e 
services  of  the  Crown”  meant  for  the  Armed  Services  qf 
the  Crown,  which  are  very  often  called  “the  services”  ^ 
England.  That  I  think  would  be  much  too  narrow  a 
construction.  But  “for  the  services  of  the  Crown”  I  think 
must  necessarily  import  the  conception  of  serving.  I 
would  say  that  the  expression  must  mean  ^^se  for  tlje 
services  of  the  Crown”  acting  through  the  personnel  cf^ 
the  Government  department  or  agent  of  the  Govemmeijit 
department.  ' 
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Now  such  an  expression  imports  this  conception  of 
service,  somebody  is  serving  the  Crown,  althongh 

1259  he  may  not  strictly  be  a  Crown  servant. 

If  I  might  I  will  illustrate  what  I  mean:  Under 
the  National  Health  Act  in  England  it  is  the  duty  of  the 
Minister  of  Health  to  maintain  and  operate  hospitals,  but 
he  does  not  do  so  directly.  There  are  appointed  Regional 
Hospital  Boards  to  whom  the  Minister  of  Health  dele¬ 
gates  the  duty  of  administering  the  hospitals.  He  has 
the  right  of  appointing  the  board,  et  cetera,  bnt  the  actual 
acts  are  done  by  the  Regional  Hospital  Board.  I  think 
that  if  the  Regional  Hospital  Board  used  an  invention, 
shall  we  say,  in  the  operating  theater  of  a  hospital,  that 
would  be  for  the  services  of  the  Crown,  although  it  would 
not  be  “a  Crown  servant”  using  the  apparatus,  the  servant 
using  the  apparatus,  but  persons  to  whom  authority  had 
been  delegated. 

Now  that  is  the  meaning  which  I  give  to  ‘‘using  for  the 
services  of  the  Crown”. 

The  Court:  May  the  Court  interrupt  a  moment  and 
propound  an  inquiry?  Perhaps  you  are  coming  to  this 
point,  but  since  you  are  discussing  the  particular  section 
or  subsection  in  question,  as  counsel  for  the  plaintiff  has 
stated,  in  relation  to  the  discussion  of  it  by  defense  wit¬ 
ness  Graham  on  yesterday,  and  since  the  Court  will  as¬ 
sume  that  you  are  discussing  it  as  a  matter  of  issue  be¬ 
tween  you  as  to  construction,  that  is,  between  you  and  the 
witness  Graham,  the  Court  will  ask  this  question 

1260  with  respect  to  the  interpretation  or  the  meaning 
of  tlie  word  services : 

You  will  recall  that  the  witness  Graham  testified  that 
since  this  is  a  measure  entitled  “Emergency  Powers  De¬ 
fence”  it  must  be  read  against  the  backdrop  of  the  condi¬ 
tions  which  existed,  and  all  of  the  facts  and  circumstances 
existing,  and  that  all  the  facts  and  circumstances  exist¬ 
ing  at  the  time  must  be  taken  into  account  in  construing 
the  section  or  endeavoring  to  ascertain  its  meaning;  and 
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that  since  it  is  a  defense  measure,  it  can  be  said  to  bealr 

'  I 

upon  the  details  of  defense,  which  of  course  would  involve 
the  “services”  in  the  sense  of  a  military  service,  the  nav^ 
service,  et  cetera.  ! 

The  Witness :  Yes. 

The  Court :  I  may  not  state  the  position  of  Mr.  Graham 
quite  accurately,  but  in  a  general  sense  I  believe  thht 
represents  his  views.  I 

Now  what  will  you  say  as  to  the  effect  of  the  circuni- 
stances  upon  your  construction  or  interpretation  of  thie 
word  “services”  to  which  you  have  testified?  | 

The  Witness:  Now  I  was  indeed  proposing  to  de^ 
with  it  j 

The  Court :  If  you  were -  | 

The  Witness :  With  the  background.  | 

The  Court:  Then  you  need  not  answer  my  question  4? 


aU. 
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The  Witness :  I  am  very  anxious  that  Your  Honoir 
should  be  apprised  of  the  point,  but  I  think  it  deals 
with  other  points  as  well  I  was  proposing  to  deal  witli 
that.  I  am  at  the  moment  assuming  that  the  canons  c|f 
construction  to  be  applied  to  this  regulation  are  those 
which  Mr.  Mould  put  forward  in  his  affidavit  based  on 
Maxwell,  and  which  Mr.  Graham  agreed  were  accurate  a  s 
far  as  they  went. 

The  Court:  You  propose  to  address  yourself  to  this 
particular  matter?  | 

The  Witness :  I  am  veiy  grateful  to  Your  Honor.  Theije 
is  one  point  which  I  think  I  could  raise  now,  that  is  tjo 
say,  this  expression  “for  the  services  of  the  Crown”  is  api 
expression  which  has  been  used  for  many,  many  year^. 
It  was  in  the  1907  Act,  and  I  think  it  was  also  in  the  1883 
Act.  Indeed  it  was  because  of  its  hoary  antiquity  th4t 
my  desire  that  some  other  expression  might  be  embodiejd 
in  the  1949  Act  I  think  was  not  considered  applicable 
because  it  has  been  used  for  such  a  long  time.  ! 

The  Court:  I  recall  that  you  felt  that  there  was  a  neeld 
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or  that  it  was  desirable  to  eliminate  the  narrow  mean¬ 
ing  from  the  definition  of  “services  of  the  Crown”  as  used 
for  the  Armed  Services  as  sufficient.  Yon  have  already 
testified  to  that.  That  is  the  reason  the  Court  raised  the 
point. 

The  Witness :  I  would  agree  that  “for  the  services 

1262  of  the  Crown,’’  must  be  construed  more  broadly  than 
for  the  Armed  Services  of  the  Crown,  because  “for 

the  services  of  the  Crown”  is  an  expression  which  has  been 
embodied  now  and  has  been  embodied  for  60  or  70  years 
in  the  Patent  Act,  and  I  think  it  had  been  imderstood, 
and  I  so  understood,  as  including  any  Government  person. 

The  Court:  I  think  I  have  interrupted  long  enough. 
You  state  you  intend  to  come  to  the  point  later  on,  and  I 
am  not  going  to  ask  you  to  devote  yourself  any  longer  to 
answering  my  question. 

The  Witness :  May  I  say  this  on  this  precise  part,  that 
in  my  view  when  one  is  considering  the  meaning  of  the 
words  “for  the  services  of  the  Crown”  in  the  Emergency 
Begulations  one  should  prima  facie  give  it  the  same  mean¬ 
ing  as  it  bore  in  pre-war  Acts  passed  in  time  of  peace 
unless  indeed  there  is  very  strong  internal  evidence  to 
suggest  that  it  have  some  different  and  wider  meaning. 

By  Mr.  HaU: 

Q.  Can  you  point  out  to  the  Court  where  you  find  that 
expression  in  the  1907  Act?  Isn’t  the  1907  Act  here? 
A.  We  find  it  in  Section  29  Section  1  in  the  first  proviso. 

Q.  You  are  reading  now  from  the  1907  Act?  A.  I  am 
reading  from  the  1907  Act.  Perhaps  I  should  read  the 
whole  29  (1). 

1263  “A  patent  shall  have  to  all  intents  the  like  effect 
as  against  His  Majesty  the  King  as  it  has  against 

a  subject: 

“Provided  that  any  Government  Department  may,  by 
themselves  or  by  such  of  their  agents,  contractors,  or 
others  as  may  be  authorized  in  writing  by  them  at  any 
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time  after  the  application,'  make,  use  or  exercise  the  ii|i- 
vention  for  the  services  of  the  Crown”  et  cetera.  j 

Yon  see  not  only  is  the  expression  nsed,  it  is  nsed  in  ja 
context  which  is  really  Rimilar  indeed  to  that  of  Eegi^- 
lation  3  (5).  I 

Therefore  in  my  view  the  expression  ‘Tor  the  servicels 
of  the  Crown”  in  Eegolation  3  (5)  should  be  construed  4s 
having  the  same  effect  as  Section  29,  which  was  passe^ 
in  time  of  peace. 

Q.  And  Section  29  relates  to  the  British  Patents,  doesnft 
it?  Au  Section  29  relates  first  of  all  only  to  patenti, 
because  that  was  so  held  in  the  American  Flange  cas4; 
and  quite  clearly  only  to  the  British  patents,  because  }t 
deals  with  patents.  You  canT  have  a  patent  unless  yoh 
have  made  application  in  the  prescribed  form  to  the 
British  Patent  Office,  and  so  forth.  Section  29  only  deals 
with  British  intents.  | 

Q.  Now  in  fact  when  you  look  at  Regulation  3 
1264  (5)  it  expressly  refers  to  the  Patent  Act  of  19d7 
from  which  you  read,  doesn’t  it?  A.  It  does  indeed 
in  the  first  parenthesis  “whether  by  virtue  of  the  Patents 
and  Designs  Act  1907  or  otherwise,”  which  again  is  an 
added  reason  for  giving  the  expression  “for  the  services 
of  the  Crown”  the  same  meaning  that  it  has  in  the  A<it 
cited  in  that  regulation.  j 

I  wonder  if  I  might  deal  with  one  other  matter  which 
arises  from  “from  the  services  of  the  Crown”  which  t 
tbiuk  was  referred  to  by  Mr.  Graham.  He  was  suggeslj- 
ing  that  in  Regulation  3  (5)  “for  the  services  of  thte 
Crown”  is  merely  a  wide  abstract  expression,  and  th^t 
the  real  limits  imposed  upon  a  Crown  user  are  to  be  foun^ 
in  the  words  halfway  down  the  regulation,  and  I  quote|: 
“in  such  manner  as  appears  to  him  or  them  to  be  exp4- 
dient  in  the  interest  of  the  defence  of  the  Realm  or  this 
efficient  prosecution  of  the  war.”  ! 

Now  again  I  am  afraid  I  take  a  different  view.  Firsit 
and  foremost,  there  has  got  to  be  the  making,  use,  exer^ 
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cise  or  vending  or  invention  in  the  services  of  the  Crown, 
using  that  expression  in  its  ordinary  meaning.  Now  there 
is  an  extension  of  the  rights  of  the  Crown  in  Begulation 
3  (5)  withont  any  question  because  they  can  compel  the 
'  use  of  documents  and  information. 

That  is  to  say,  Begulation  3  (5)  could  only  be  passed 
if  it  fell  within  the  Emergency  Powers  (Defence) 

1265  Act  1939  or  1940,  and  made  provisions  for  the  de¬ 
fense  of  the  Eealm,  securing  the  public  safety,  and 

so  forth. 

Therefore,  these  powers  have  to  be  further  limited  be¬ 
yond  being  for  the  services  of  the  Crown  to  acts  per¬ 
mitted  by  the  Emergency  Powers  (Defence)  Act,  because 
you  might  well  have  “user  for  the  services  of  the  Crown” 
which  could  in  no  way  be  regarded  as  furthering  the 
conduct  of  the  war. 

If  I  may  take  a  case  as  an  example,  the  ancient  monu¬ 
ment,  such  as  Stonehenge,  are  vested  in  the  Minister  of 
Works,  who  is  responsible  for  their  upkeep.  He  might 
want  to  use  some  special  stone  preservative  for  main¬ 
taining  Stonehenge.  He  would  undoubtedly  be  using  that 
preservative  for  the  services  of  the  Crown,  but  he  could 
.  not  be  S6iid  to  be  using  it  for  the  securing  of  public  safety, 
the  defense  of  the  Eealm.  And  therefore  there  is  a  fur¬ 
ther  limitation  upon  the  “services  of  the  Crown”  to  be 
imported  into  Begulation  3  (5).  It  is  a  limitation,  mind 
you,  and  not  an  extension  of  the  Crown. 

Q.  Have  you  any  authority  to  support  the  view  that 
you  gave  in  your  last  answer?  A.  I  have  none. 

The  Court:  We  will  interrupt  just  a  moment,  if  you 
please,  so  the  reporters  can  change,  because  we  will  not  take 
any  recess.  We  will  go  right  through  to  3:15  in  view  of 
the  fact  that  we  are  adjourning  at  that  time. 

1266  The  Court:  You  will  have  to  restate  your  ques¬ 
tion  because  we  have  a  new  Beporter  now. 

Mr.  Hall:  Yes. 
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’Ey  Mr.  Hall;  | 

Q,  Would  you  give  any  authority  that  you  have  for  tl^e 
views  expressed  in  your  last  answer?  A.  I  have  no  axt- 
thority  in  the  sense  of  a  decided  case  by  the  courts.  Sb 
far  as  I  am  aware,  there  has  never  been  a  judicial  co4- 
sideration  of  the  meaning  of  the  words  ^^for  the  servicejs 
of  the  Crown”. 

I  do  derive  assistance,  however,  from  a  consideration 
of  Section  46,  sub-section  6  of  the  1949  Patents  Act,  an^ 
again  I  am  afraid  I  take  a  different  view  from 
Graham,  who  in  his  affidavit  appraised  this  section, 
though  1  in  his  affidavit  he  had  failed  to  follow  i1[s 
effect. 

The  Patents  Act  of  1949  has  been  made  an  exhibit,  biit 
1  am  afraid  that  1  am  not  sure  what  the  exhibit  number  ib- 

Q.  I  think  it  is  No.  32-H.  A.  32-H.  However,  if  I  majy 
read  the  first  part  of  it  ^Tor  the  purposes - ”  '  i 

The  Court:  Now,  where  are  you  reading  from  in  Exhibit 
No.  32-Ht 

The  Witness :  It  is  Section  46,  snb-section  6,  on  Page  4b 
of  the  Act,  at  the  bottom  of  the  page.  | 

lie  Court :  Very  welL  | 

1267  The  Witness:  “(6)  For  the  purposes  of  this  an[i 
the  next  following  section,  any  use  of  an  invention  fo|r 
the  supply  to  the  government  of  any  country  outside  th|e 
United  Blngdom,  in  pursuance  of  any  agreement  or  ar¬ 
rangement  between  His  Majesty^s  Government  in  thie 
United  Eongdom  and  the  government  of  that  country,  of 
articles  required  for  the  defence  of  that  country  shall  lie 
deemed  to  be  a  use  of  the  invention  for  the  services  o!f 
the  Crown;  •  •  •”  j 

I  need  read  no  further.  Now,  first  of  all,  it  is  to  ble 
observed  that  this  extension  is  only  for  the  purposes  olf 
those  two  sections  and  for  no  other  purposes.  | 

The  next  section  is  dealing  with  the  right  of  thir^ 
parties.  It  only  provides  for  the  supply  to  a  foreigiti 
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country  of  articles  required  for  the  defense  of  that  coun¬ 
try,  and  does  not  extend  to  the  use  of  an  invention  by 
that  foreign  country,  which  is  narrower  than  Mr.  Graham 
had  suggested  in  his  affidavit. 

And  finally  this  extended  purpose  is  only  to  be  deemed 
to  be  a  use  of  the  invention  for  the  services  of  the  Crown, 
making  it  quite  dear  that  it  is  not  for  the  services  of  the 
Crown  but  is  to  be  deemed  to  be. 

Now,  if  in  fact  the  expression  ‘‘for  the  services 

1268  of  the  Crown”  had  the  wide  construction  contended 
for  by  Mr.  Graham  it  would  have  been  quite  un¬ 
necessary  to  have  included  46  (6)  because  it  would  already 
have  been  within  the  competence  of  the  Crown  to  have 
authorized  it. 

By  Mr.  Hall; 

Q.  In  the  case  of  a  making  of  an  invention  for  the 
services  of  the  Crown,  what  test  do  you  apply  and  when, 
to  determine  whether  the  making  is  for  the  service  of 
the  Crown?  A.  Yes.  Making  for  the  service  of  the  Crown 
means  that  at  the  time  of  manufacture  the  artides  made 
were  destined  for  use  in  the  services  of  the  Crown ;  that 
is  to  say,  if  a  manufacturer  is  manufacturing  under  a 
Crown  contract  or  under  a  sub-contract,  however  remote 
that  sub-contract  may  be,  then  he  is  making  artides  for 
the  services  of  the  Crown. 

But  if  a  manufacturer  as  a  private  commerdal  venture 
makes  artides  hoping  indeed  that  they  may  be  purchased 
by  the  Crown,  and  his  hope  is  realized  and  they  are  pur¬ 
chased  and  used  by  the  Crown,  that  manufacturer  did 
not  make  for  the  services  of  the  Crown. 

He  made  for  his  own  purposes  and  at  a  later  date  the 
Crown  took  them  over. 

Q.  In  your  opinion,  under  what  circumstances  could  a 
United  States  manufacturer,  who  was  undertaking  his 
manufacturing  operations  within  the  territorial 

1269  limits  of  the  United  States,  be  manufacturing  for 
the  services  of  the  Crown?  A.  Well,  now,  that 


raises,  I  think,  perhaps  a  rather  difficult  question.  ^ 
myself,  would  be  prepared  to  say  that  a  manufacture^, 
an  American  manufacturer,  manufacturing  in  the  United 
States  might  be  making  for  the  services  of  the  Crown  i^f 
he  had  received  a  direct  contract  from  a  Crown  depart¬ 
ment  I 

There  is,  however,  a  point  which  has  been  raised  bas^ 
on  the  constitutional  relationship  between  subjects  anid 
Crown  as  being  an  essential  component  of  ‘‘for  the  serv¬ 
ices  of  the  Crown”.  ! 

Now,  I  haven^t  taken  that  into  consideration  although 
it  may  well  be  the  truth.  I  don’t  pretend  to  be  a  col- 
stitutional  lawyer  and  this  responsibility  raises  rather 
rarefied  questions  of  constitutional  law.  If  it  is  rigl^t, 
then  an  American  manufacturer  could  never  under  aUjy 
circumstances,  as  I  xmderstand  it,  be  making  “for  tl^e 
services  of  the  Crown”.  j 

But  apart  from  that,  I  would  say  that  he  could  be  }f 
he  had  received  a  contract  from  a  government  deparj> 
ment,  and  in  no  other  circumstances.  j 

Q.  Now  we  come  to  the  next  feature  that  you  mentione<^ 
and  I  would  like  to  ask  you  if,  in  your  opinion,  the  Mnii^- 
ter  of  Supply  or  other  competent  authority  und^r 
1270  the  Eegulations  can  validly  authorize  in  the  Unite3 
States  of  America  the  use  in  the  United  States  <if 
America  of  drawings  and  so  forth  by  a  United  States 
manufacturer?  A.  In  my  opinion,  he  cannot.  Again  I 
think  one  must  consider  the  regulation  carefully.  So  far 
as  the  plaintiffs  in  this  case  are  concerned,  they  are  Brit¬ 
ish  companies,  domiciled  or  having  their  registered  offices 
in  England  and,  of  course,  they  are  directly  under  the 
Crown,  and  there  is  no  need  to  impart  any  doctrine  c^f 
extraterritoriality  in  relation  to  the  plaintiffs.  i 

But  I  am  considering  the  middle  section  of  Eegulatiop 
3  (5)  where  it  is  provided  that  the  Minister  may  au¬ 
thorize  the  use  of  any  drawing  or  model.  And  I  am  nolt 
considering  the  last  i)art  where  any  license  or  agreemei^t 
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may  be  r^dered  inoperative.  Unless  there  is  a  valid 
authorization  the  provisions  of  the  last  part  of  the  regu¬ 
lation  rendering  an  agreement  inoperative  cannot  take 
effect 

Now,  to  authorize  the  use  in  the  circumstances  that 
have  been  put  in  the  question  to  me,  the  Minister  would 
have  to  authorize  firstly  an  American  company,  secondly, 
to  use  a  particular  drawing;  thirdly,  to  use  it  in  America 
and;  fourthly,  to  use  it  notwithstanding  that  the  manu¬ 
facturer  may  be  under  some  contractual  bar  to  manufac¬ 
turing  it. 

So  that  one  sees  that  the  performance  of  the  act  and 
part  of  the  consequences  of  the  act  take  place  in 
1271  America,  outside  of  England. 

Now,  again,  I  am  not  concerned,  I  think,  to  deny 
the  iwssibility  that  English  courts — ^that  an  English  reg¬ 
ulation  might  purport  to  empower  such  an  authorization, 
but  it  would  have  to  be  very  clearly  expressed.  . 

And  in.  this  case  I  think  it  is  quite  dear  that  the  au¬ 
thorization  comprehended  in  Begulation  3  (5)  is  not  in¬ 
tended  to  operate  outside  this  country. 

Q.  Wait  a  minute.  You  said  “this  country^’.  A.  Please 
forgive  me  this  ultra-nationalism  of  mine.  I  am  so  used 
to  thinking  of  “this  country**  as  being  England. — ^As  not 
being  authorized  to  operate  outside  England. 

Now,  may  I  explain  my  reasons?  The  general  principle 
is  that  an  English  statute  or  regulation  shall  not  be  deemed 
to  operate  outside  the  jurisdiction.  So  I  start  from  there. 

Now,  here  the  authorization  is  issued  to  an  American 
and  he  is  .  authorized  to  x>ei*form  certain  acts  in  America! 
And  he  is  authorized  to  perform  those  acts  notwithstand¬ 
ing  that  some  third  party  may  be  deprived  of  his  rights. 
Now,  quite  dearly  there  must  be  some  limits  to  the  extra¬ 
territorial  application  of  this  regulation  because  it  could 
not  possibly  be  contended  that  this  regulation  could  de¬ 
prive  a  foreign — an  American  national  who  owned  an 
American  patent  of  his  right  to  royalties. 
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1272  Such  a  result  would  be  contrary  to  the  coniitl7 
of  nations.  But,  as  I  understand  the  argument 

though,  it  may  deprive  a  patentee  of  his  right  to  royalties 
under  ^e  agreement,  if  that  patentee  is  an  EnglishmailL 
That,  of  course,  is  a  partial  application  of  the  exti4- 
territoriality.  I 

The  defendants  on  their  contention  must  be  saying, 
“Oh,  this  regulation  is  extraterritorial  to  the  extent  bf 
authorizing  a  foreigner  in  a  foreign  country  to  use  itj’, 
but  it  is  not  extraterritorial  if  it  deprives  the  rights  bf 
a  foreign  person  in  that  country  to  his  right  to  royalties. 

Now,  prima  fade,  I  tbinlc  "extraterritoriality”  should 
apply  to  the  whole  of  this  regulation  or  to  none  of  it^ 
not  merely  to  a  part  of  it,  wMch  happens  to  be  conven¬ 
ient  to  the  defendant’s  contentions.  Again,  may  I  a^d 
something  more  to  thatT 

An  authorization  again  must  be  either  a  valid  authori¬ 
zation  or  an  invalid  authorization,  by  which  I  mean  {t 
cannot  be  valid  for  some  purposes  and  invalid  for  othbr 
purposes  unless  indeed  that  conclusion  was  expressly  io 
be  derived  from  the  regulation. 

Now,  of  course,  the  government,  the  British  (Joven^- 
ment,  when  it  issues  an  authorization  may  be  in  complete 
ignorance  as  to  whether  there  are  in  fact  any  contracts, 
licenses  or  agreements  to  the  contrary  preventing  the  use 
of  the  drawings.  And  it  wo^d  be  a  precarious 

1273  position  that  if  in  fact  there  are  no  contracts  to 
the  contrary,  or,  if  those  contracts  are  made  wi^ 

English  nationals,  then  the  authorization  is  efTectivb. 
But  if  there  happens  to  be  a  contract  unknown  to  tie 
British  Government  with  a  United  States  national,  well, 
then  the  authorization  cannot  be  effective.  j 

Therefore,  again  I  am  saying,  either  the  whole  pr 
nothing.  And  I  say  that  this  regulation  does  not  exteujd 
to  authorize  acts  to  be  performed  outside  of  Great  Britaim 
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By  Mr.  Hall; 

Q.  I  would  like  to  ask  you  one  more  question  and  every¬ 
thing  else  yon  have  got  to  say  abont  the  regulation  I 
would  like  for  you  to  include  in  your  finswer,  if  you  can 
do  that.  And  this  last  question  is : 

What  principles  of  construction,  in  your  opinion,  should 
be  employed  in  connection  with  this  regulation,  and  here 
I  would  like  for  you  to  answer  the  Judge’s  question  about 
Mr.  Graham’s  contention  that  the  regulation  is  to  be  con¬ 
strued  broadly  T  A.  Yes.  Well,  I  have  already  said,  or, 
I  have  applied  the  principles  of  construction  which  are 
set  out  by  Mr.  Mould  Mr.  Graham  says  that  those  prin¬ 
ciples  are  sound  as  far  as  they  go,  but  they  should  be 
extended  in  two  respects. 

The  first,  as  I  xmderstand  it,  is  that  this  is  war  time 
legislation  and  when  construing  war  time  legisla- 
1274  tion  you  should  adopt  a  wider  construction  in  favor 
of  the  Crown.  The  second,  as  I  understand  it,  was 
that  if  in  a  statute  you  find  that  a  particular  act  is  au¬ 
thorized,  then  the  legislature  must  have  contemplated  that 
that  act  might  be  performed  even  although  it  involved 
the  infringement  of  somebody  else’s  rights. 

Now,  may  I  deal  with  the  first  of  ihose;  that  is,  the 
effect  of  war?  And  three  cases  were  relied  on  by  Mr. 
Graham,  well  known  cases,  with  the  conclusions  of  which 
there  could  be  no  possible  quarrel,  but  they  are  not,  in 
my  view,  assisting  the  Court  in  determining  what  is  the 
construction  to  be  placed  upon  Eegulation  3  (5). 

Now,  I  think  it  was  Lord  MacMillan  in  the  Liversidge 
VB.  Anderson  case  who  said  that  different  canons  of  con¬ 
struction  to  a  statute  are  not  to  be  applied  merely  be¬ 
cause  the  country  is  at  war,  but,  of  course,  war  is  part 
of  the  background  against  which  a  war  time  regulation 
must  be  construed. 

Now,  the  effect  of  each  of  the  three  authorities  relied 
on  by  Mr.  Graham  is  no  more  than  this,  I  think.  It  will 
be  appreciated,  of  course,  that  in  England  we  have  no 
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I 

written  constitution.  Parliament  is  all  powerful  but  the^ 
are  many  longstanding  guarantees  of  freedom,  rights  6f 
property,  the  Magna  Charta  and  so  on,  and  if  normally 
a  court  is  faced  with  a  statute  which  apparentljy 

1275  makes  an  inroad  on  one  of  the  well  established  righlj;s 
of  a  subject,  such  as  his  right  of  freedom,  the  Court 

will  naturally  try  and  seek  a  construction  which  does  n<j>t 
result  in  this  invasion  upon  the  subject's  right.  j 

But  this  follows  from  these  cases.  In  time  of  war  ^t 
may  well  be  that  the  legislature  or  the  Government,  actujg 
under  delegated  powers  may  want  to  restrict  person^ 
freedom  and  that  it  was  very  likely  their  very  intention 
to  make  a  regulation  restricting  freedom.  j 

Therefore,  the  presumption  that  the  legislature  did  n<^t 
intend  to  make  an  inroad  upon  a  subject’s  rights  loses  a 
great  deal  of  its  force.  In  each  of  those  three  cases  the^e 
was  an  attempt  to  narrow  down  the  apparently  lar^e 
powers  conferred  upon  the  Government,  in  contradistinc¬ 
tion  to  this  case  where  the  defendants  are  seeking  to  eh- 
large  the  natural  meaning,  as  I  remember  them,  of  tl|e 
words  of  Eegulation  3  (5).  i 

And  one  has  got  to  bear  in  mind  the  background  (Jf 
3  (5).  It  was  a  legislation  made  under  the  Emergen<^ 
Powers  Defence  Act  which  gave  very  wide  powers  indeed 
to  the  Government.  The  Government  could  make  und^r 
that  Act  sweeping  regulations.  They  could  have  made  ^ 
regulation  depriving  a  patentee  of  all  his  rights  to  royal¬ 
ties  upon  inventions  used  for  the  purposes  of  carrying 
on  the  war.  They  did  not  seek  to  avail  themselves  bf 
those  sweeping  powers.  j 

1276  They  made  regulations  which  were  limited  in  n 
number  of  respects,  as  one  has  already  seen  wheji 

looMng  at  Eegulation  3  (5).  Since  they  did  not  av 
themselves  of  the  wide  powers  with  which  they  were 
vested,  but  made  a  regulation  which  was  narrow  in  i 
effect,  there  is  no  justification,  in  my  view,  of  then  goinj 
in  the  reverse  direction  and  saying,  “Oh,  well,  you  murt 
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constme  this  regulation  broadly  and  give  the  Government 
powers  wMch  they  could  have  taken  but  which  aren’t 
clearly  expressed  in  this  regulation”. 

Therefore,  I  cannot  think  that  the  principle  stated  by 
Mr.  Graham  with  which  I  entirely  agree  or  the  three  cases 
cited  by  him  assist  at  all  in  the  construction  of  this  regu¬ 
lation. 

Now,  the  other  point  was  this :  That  in  authorizing  the 
use  of  drawings,  there  must  be  by  necessary  implication 
an  authorization  to  use  a  patent  if  you  cannot  use  the 
drawings  without  using  the  patent,  because  otherwise  the 
Government  would  in  a  sense  be  stultifying  itself  in  au¬ 
thorizing  the  use  of  drawings  when  that  use  could  be 
estopped  l»ecause  somebody  owned  a  patent. 

Now,  that  might  have  considerable  force  behind  it  if 
it  hadn’t  been  for  the  fact  that  Section  29  was  upon  the 
statute  book-  If  there  are  patents  involved  which  would 
otherwise  prevent  the  use  of  a  drawing,  well,  then, 
1277  an  authorization  under  Section  29,  as  provided,  will 
allow  those  drawings  to  be  used  notwithstanding 
they  infringed  patents. 

Therefore,  it  is  quite  unnecessary  to  infer  in  Regulation 
3  (5)  the  authorization  of  any  power  not  expressly  con¬ 
tained  in  it. 

Now,  if  it  is  said,  **Oh,  no,  the  only  extension  is  this,  that 
Regulation  3  (5)  enables  the  avoidance  of  the  payment 
of  compensation”  I  think  I  have  already  dealt  with  that. 
Of  course,  no  doubt  it  is  very  nice  for  the  Crown  to  be 
able  to  get  something  for  nothing  but  it  could  not  pos¬ 
sibly  be  said,  as  I  see  it,  that  Regulation  3  (5)  would  be 
stultified  or  rendered  impossible  of  performance  because 
the  Crown  might  still  have  to  pay  compensation  for  the 
use  of  a  patent. 

The  Crown  has  got  to  pay  compensation  for  the  use  of 
a  patent,  as  I  see  it,  but  they  are  perfectly  able  to  use  the 
drawings  and  to  use  the  drawings  even  if  they  involve  the 
patent  by  giving  an  authorization  under  Section  29. 
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And,  therefore,  I  cannot  see  that  the  doctrine  whi|ch 
was  referred  to  by  Mr.  Graham,  which  I  don^t  quarrel 
with  as  a  doctrine,  has  any  reference  here.  In  each  case 
yon  have  got  to  look  at  yonr  statute  to  see  what  are  the 
powers  conferred  and  what  is  the  intention  underlyijig 
the  statute  before  you  can  decide  whether  any  additioi^ 
power  is  to  be  added  to  the  power  explicitly  iu- 
1278  thorized  in  the  statute.  ! 

When  one  does  that  in  this  case  one  finds  that  iil  is 
quite  unnecessary  to  go  beyond  the  dear  words  of  3  (5i). 

•  •  •  •  •  •  •  • 

m  w  w  w  m  m  ^ 

1286  Mr.  Hudson:  There  are  several  of  these  separate 
documents,  if  the  Court  please.  The  first  is  the 

Certificate  No.  2741  of  the  State  Department,  having  at¬ 
tached  to  it  a  memorandum  from  the  Secretary  of  State 
to  the  British  Ambassador  with  regard  to  the  status  |  of 
the  British  Air  Commission.  | 

We  offer  that  as  Defendant's  Exhibit  No.  53.  I 

The  Court :  What  is  the  number  T  ! 

1287  Mr.  Hudson:  No.  2741.  | 

The  Court:  Defendant’s  Exhibit  No.  53  will  i be 

received  in  evidence.  | 

(Thereupon  a  document  identified  as  Certificate  ^o. 
2741  was  marked  by  the  Deputy  Clerk  as  Defendai^fs 
Exhibit  No.  53  and  received  in  evidence.) 

Mr.  Hudson:  Next  is  the  certificate  of  the  State 
partment.  No.  2742,  having  attached  to  it  a  form  ent 
‘^Foreign  OfiBdal  Status  Notification”  signed  by  B.  IM. 

Hjn.  I 

We  offer  that  as  Defendant’s  Exhibit  No.  54.  I 

The  Court:  Defendant’s  Exhibit  No.  54  will  be  received 
in  evidence.  i 

I 

(Thereupon  a  document  identified  as  Certificate  ^o. 
27^  was  marked  by  the  Deputy  Clerk  as  Defendant’s 
Exhibit  No.  54  and  received  in  evidence.)  j 

Mr.  Hudson:  Next  is  the  State  Department  Certificate 
No.  2743  with  the  attached  ‘^Foreign  Official  Status  Noti¬ 
fication”  signed  by  E.  L.  Eagg.  i 


We  offer  that  as  Defendant’s  Exhibit  No.  55. 

We  have  two  additional  foreign  official  statns  notifica¬ 
tions,  relating  to  individnals  that  are  named  in  a  plain¬ 
tiffs’  exhibit.  We  did  not  get  these  copies  certified  bnt  I 
understand  that  the  plaintiffs  will  waive  certification. 

Mr.  Hall:  No  objection. 

The  Conrt:  Defendant’s  Exhibit  No.  55  will  be 
1288  received  in  evidence  and  the  Court  assumes  that 
the  uncertified  instrument  is  to  be  identified  as  De¬ 
fendant’s  Exhibit  No.  56. 

Is  that  correct? 

(Thereupon  a  document  identified  as  Certificate  No. 
2743  was  marked  by  the  Deputy  CQerk  as  Defendant’s 
Exhibit  No.  55  and  received  in  evidence.) 

Mr.  Hudson:  The  first  one  will  be  ‘^Foreign  Official 
Status  Notification”  signed  by  A.  H.  Self.  That  will  be 
Defendant’s  Exhibit  No.  56. 

The  Court:  That  is  an  uncertified  instrument? 

Mr.  Hudson :  That  is  correct,  your  Honor. 

The  Couii:  Defendant’s  Exhibit  No.  56  will  be  received 
in  evidence. 

(Thereupon  a  document  identified  as  an  uncertified  in¬ 
strument  signed  by  A.  H.  Self  was  marked  by  the  Deputy 
Clerk  as  Defendant’s  Exhibit  No.  56  and  received  in 
evidence.) 

Mr.  Hudson:  The  last  is  another  ^Toreign  Official  Status 
Notification”  signed  by  C.  R  Fariey,  also  uncertified, 
which  we  offer  as  Defendant’s  Exhibit  No.  57. 

•  •  •  •  •  •  •  • 

1296  Cross-Examination 

By  Mr.  Hudson: 

Q.  Mr.  Bevan,  you  agree  with  Mr.  Graham,  do  you  not, 
that  Halsbury’s  Laws  of  England  are  a  recognized  author¬ 
ity  on  those  laws?  A.  Yes.  It  is  not  a  binding  authority 
but  it  is  an  authority  which  may  be  cited  to  the  courts.' 


Q.  Then  yon  agree^  as  a  matter  of  principle  that  ipe 
statement  from  that  work  which  Mr.  Graham  called  to  t^e 
attention  of  the  Conrt  in  Defendant’s  Exhibit  No,  33 — ^ — 

A.  I  should  like  to  be  reminded  of  it,  but -  1 

Q.  I  am  bringing  it  to  yon  in  just  a  moment.  I 

It  reads:  I 

i 

1297  “Presumptions  in  favor  of  the  liberty  or  propeifty 
of  the  subject  which  are  usually  of  great  effect  lin 

interpreting  the  statutes  in  time  of  peace  become  res¬ 
tively  weak  in  time  of  war  when  the  safety  of  ‘the  realm 
is  in  danger”.  j 

A.  Yes,  I  agree  with  that  statement  and,  indeed,;  I 
think  the  evidence  I  gave  yesterday  when  dealing  w^^th 
the  three  cases  cited  by  Mr.  Graham  amounted  to  tjhe 
same  thing.  I 

Q.  Then  I  take  it  that  you  would  also  agree  with  1^. 
Graham’s  statement  on  Page  987  of  the  Becord  to  me 
effect  that  the  Emergency  Powers  Acts  of  1939  and  1940 
gave  unlimited  powers  to  the  Crown  to  make  any  regula¬ 
tions  which  were  necessary  or  expedient  for  the  purpofSs 
mentioned  in  the  Acts  themselves.  i 

I  show  you  his  statement.  A.  I  remember  the  sta^ 
ment.  I  would  not  have  used  the  word  “unlimited”  tjut 
I  would  agree  with  the  words  “have  wide  powers”.  j 
Q.  You  are  familiar  with  the  case  discussed  by 
Graham,  liversidge  vs.  Anderson,  are  you  not?  A.  I  a^ 
Q.  Did  not  Lord  Atkin  in  that  case  use  the  word  *‘u^ 
limited”  in  the  same  sense  that  Mr.  Graham  used  it  in  the 
statement  to  whidi  you  have  just  referred?  I 

1298  If  you  will  wait  just  a  moment,  I  will  show  you 
the  point  I  had  in  mind.  A.  Lord  Atkin,  of  course, 

gave  a  dissenting  judgment  in  this  case.  He  does  say  “un¬ 
limited”  power.  He  does  say  “gave  unlimited  power  over 
the” — ^I  think— “property  and  person  of  the  subject.”  [ 
The  Court :  Did  the  Court  understand  the  witness  to  sta^ 
that  Lord  Atkin,  in  his  dissent,  states  that  the  Crown  Is 
given  unlimited  power?  | 


The  Witness:  Yes,  he  does.  He  does  so  state. 

The  Court :  Well,  now,  is  it  an  issue  upon  which  the  pre¬ 
vailing  opinion  rests  or  in  part,  that  is  to  say  as  to  whether 
or  not  the  powers  that  were  given  were  unlimited,  or,  is 
the  reference  in  the  nature  of  dictum  or  a  parenthetical 
reference  or  is  it  si>ecifically  facing  up  to  an  issue? 

The  Witness :  The  reference  is  in  the  nature  of  a  dictum 
but,  of  course,  with  a  lawyer  of  the  distinction  of  Lord 
Atkin  very  great  weight  would  be  given  to  what  he  there 
stated. 

I  don’t  want  to  quarrel  with  words, - 

The  Court:  Just  a  moment.  The  Court  is  not  seeking 
an  expression  of  the  witness  having  to  do  with  any  close 
quarrel  as  to  words.  What  the  Court  is  interested  in  is 
the  authority  in  question  concerning  which  the  witness  is 
being  interrogated,  namely,  the  rule  laid  down  in  the 
1299  case  referred  to,  to  wit,  Liversidge  vs.  Anderson  and 
Another, 

The  Witness:  In  my  view  the  reference  by  Lord  Atkin 
to  unlimited  powers  is  a  dictum  and  is  not  binding  on  the 
courts  of  England. 

The  Court :  Well,  the  Court  is  not  taking  any  side  in  this 
matter  and  since  you  are  being  examined  on  it  are  you 
taking  the  position  that  the  case  itself  and  the  rule  an¬ 
nounced  in  the  case  itself  does  not  stand  for  that  propo¬ 
sition? 

The  Witness:  The  case  itself  does  not,  in  my  opinion, 
lay  down  the  proposition  that  the  Emergency  Powers  De¬ 
fence  Act  gave  the  Crown  unlimited  powers. 

I  would  agree,  however,  that - 

The  Court:  You  have  already  stated  that  you  agree,  I 
take  it,  that  the  opinion  stands  for  the  proposition  that  the 
Crown  is  given  very  wide  powers. 

The  Witness:  Yes. 

The  Court:  Very  well  I  interrupted  you.  Do  you 
wish - 
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The  "Witness:  No,  I  don^t  msh  to  add  anything  els^, 
yonr  Honor.  | 

The  Court;  Very  welL  | 

By  Mr.  Hudson:  | 

I 

Q.  Then  it  is  clear,  is  it  not,  that  under  these  Emeif- 
gency  Powers  Acts  the  Crown  could  have  issued  |a 
1300  regulation  enabling  the  authorization  to  be  given  tb 
a  foreign  national  to  use  a  British  owned  inventioii 
abroad,  provided,  of  course,  it  was  an  authorization  in  tlje 
interest  of  the  defense  of  the  realm  or  the  efficient  pros^ 
cution  of  the  warT  j 

That  would  have  been  within  the  powers  of  the  Crow^ 
under  those  Emergency  Powers  Acts,  would  it  not?  A. 
Yes,  I  think  so.  I 

Q.  And  would  it  not  also  have  been  within  the  powers 
of  the  Crown  under  those  Acts  in  such  a  regulation  to  pro¬ 
vide  that  any  agreement  under  which  a  British  owner  (►f 
the  authorized  information  was  entitled  to  receive  paymeut 
should  be  rendered  inoperative? A.  Yes.  1 

Q.  Then,  as  I  understand  it,  you  and  Mr.  Mould  on  the 
one  hand,  and  Mr.  Graham,  on  the  other,  differ,  not  in  tl^e 
scope  of  the  powers  which  the  Crown  had  but  simply  dn 
the  question  of  whether  this  Defence  Begnlation  3  (^), 
about  which  we  have  been  talking,  did  in  fact,  enable  tl^e 
British  Government  to  make  an  authorization  for  the 
of  British  owned  information  abroad  by  a  foreign  natio 


A.  Yes,  I  think  that  is  right.  ! 

Q.  And  as  to  whether  or  not  it  did,  in  fact,  render  iji- 
operative  any  engagement  or  any  right  which  the  Britiih 
owner  had  to  receive  payment?  A.  Yes.  I  agr^ 
1301  that  the  Emergeniy  Powers  Defence  Acts  could  haye 
enabled  the  Crown  to  issue  regulations  to  that  effect. 
I  am  now  saying  that  the  regulations  are  narrower  th^ 
that  and  do  not  have  that  effect. 


Q.  Now,  is  it  not  true  that  one  of  the  principal  purposes 
of  Defence  Begulation  3  (5)  was  to  enable  the  British 
Government  to  authorize  the  use  of  information — ^Bri[t- 
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ish  oTmed  mformatioii,  I  mean — ^in  the  interest  of  the  de¬ 
fense  of  the  realm  withont  any  interference  from  the  owner 
of  that  British  information  in  the  form  of  a  demand  for 
payment,  which  would  have  prevented  the  authorized  per¬ 
son  from  carrying  on  what  the  Crown  wanted  it  to  do  t  A. 
No,  I  do  not  agree  that  was  the  principle.  In  my  view 
there  are  two  qnite  distinct  parts  of  Begnlation  3  (5),  as 
I  have  said. 

The  important  part  is  to  enable  the  Crown  to  also  derive 
the  nse  of  documents  or  information  which  apart  from  the 
authorization  they  would  not  be  able  to  nse  at  all.  That  is 
the  important  part  because  apart  from  that,  war  produc¬ 
tion  might  be  held  up. 

The  second  and  quite  distinct  part  is  to  enable  them, 
if  they  do  make  a  valid  authorization,  to  by-x)ass,  as  it 
were,  any  payments  which  would  otherwise  have  to  be  made 
in  respect  of  the  use  of  that  document  or  information  and 
that  may  be  a  payment  made  by  somebody  other  than 
the  person  authorized. 

1302  Q.  Those  two  purposes  or  portions,  if  you  like,  of 
the  regulations  together  do  implement  ^e  need  of 
the  British  government  to  make  use  of  information  which 
it  might  not  otherwise  have  been  able  to  use. 

Isn’t  that  so?  A.  No.  I  don’t  agree  that  the  second 
part  enables  it  to  make  use  of  information.  It  enables  it 
to  make  use  of  information  on  cheaper  terms.  That  is  all. 

Q.  On  cheaper  terms.  By  that  you  mean  on  the  basis  of 
no  payment  at  all?  A.  Yes. 

Q.  And  that  was  then  one  of,  at  least,  the  purposes  of 
the  regulation,  was  it  not?  A.  It  is  one  of  the  purposes  of 
the  regn^l&tion. 

Q.  T^th  regard  to  that  one  purpose  or  objective  the 
regulation  i  as  it  stands  is  complete  to  enable  the  British 
Government  to  accomplish  that  objective. 

Isn’t  that  true?  Nothing  else  is  needed  than  what  is 
stated  in  the  regulation  itself?  A.  So  far  as  the  render¬ 
ing  inoperative  of  a  right  to  receive  payment  in  respect 
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of  any  docmnent  or  information  pnrsnant  to  an 
it  is  complete.  It  gives  the  powers  it  wants. 

Q.  I  nnderstood  yonr  testimony  yesterday  with  regard 
to  the  last  part  of  the  regulation  to  be  that  ^e 

1303  words  “document  or  information’’  would  not  [be 

extended  to  include  “rights”.  i 

As  a  matter  of  fact,  it  is  not  necessary  to  extend  those 
words  to  include  “rights”  in  order  to  permit  the  British 
Government  to  authorize  the  free  use  of  information  ^ 
gardless  of  the  right  of  any  British  national  to  receive  pay¬ 
ment.  j 

Isn’t  that  true?  A.  I  am  sorry.  I  must  have  failed  |to 
express  myself  clearly.  What  I  thought  I  said  was  that  tjhe 
last  part  of  the  regulation  did  not  render  inoperative  a 
right  to  receive  any  payment  in  respect  of  the  use  o^  a 
patent.  I 

Q.  Does  that  complete  your  answer?  A.  That  completes 
my  einswer. 

Q.  Now,  this  interpretation  which  you  place  on  the  hist 
part  of  the  regulation  is  your  own  interpretation,  is  it  not? 

I  mean,  you  cited  no  authority  for  it.  A.  I  faiow  of  no 
authority  one  way  or  the  other  upon  it  except,  as  I  pointy 
out  yesterday,  the  statement  of  Mr.  Justice  Sellers  in  tjie 
American  Flange  case,  at  Page  319^  j 

I  may  say  that  the  view  which  I  have  formed  about  tl^ift 
point  and  also  the  view  I  formed  as  to  the  meaning  of  “for 
the  services  of  the  Crown”  I  have  held  for  many  yea^s. 
That  is  to  say,  I  had  to  consider  Section  3  (5)  |)n 

1304  previous  occasions  and  have  come  to  that  conclusion 

quite  independently  of  this  case.  i 

Q.  And  once  again  that  conclusion  is  based  on  whatj  I 
believe  you  called  a  few  moments  ago,  your  view  that  ttjis 
regulation  should  be  interpreted  narrowly?  A.  W'ell,  no]w, 
I  am  sorry,  Mr.  Hudson,  I  find  it  diflEicult  to  define  what  jis 
meant  by  a  narrow  and  a  broad  interpretation.  j 

I  don’t  seek  to  interpret  this  regulation  narrowly  ^r 
broadly  but  merely  to  assist  his  Honor  in  findjug  out  whjat 
is  the  true  interpretation  of  this  regulation.  | 


authorijy. 


632 


Q.  You  do  not  find  in  the  regulation  iself,  in  this  third 
part,  any  reference  to  patent  rights  one  way  or  the  other, 
do  you?  A.  I  find,  of  course,  reference  to  patents  in  the 
opening  words. 

Q.  That  is  true.  We  will  come  to  that,  but  I  am  re¬ 
ferring  now  to  the  last  part  only.  A.  To  the  last  part,  I 
find  no  reference  to  intents  at  all. 

Q.  The  words  are,  of  course,  “documents  or  informa¬ 
tion**?  A.  Yes. 

Q.  And  it  is  your  own  conclusion  then  that  although  a 
patent  might  be  a  document  or  although  a  patent  might 
contain  information,  yet,  it  is  not  included  within 

1305  those  words?  A.  That  is  my  view. 

Q.  Now,  let’s  refer  for  a  moment  to  the  opening 
part  of  the  regulation  which  refers  to  the  services  of  the 
Crown. 

As  I  understood  you  yesterday,  you  stated  that  when 
this  regulation  was  first  framed  you  considered  those 
words  indefinite,  and  that  you  wanted  at  that  time  to  make 
them  more  definite.  A.  No,  no.  Not  when  this  regulation 
was  first  framed,  but  when  the  1949  Patents  Act  was  under 
consideration  in  bill  form,  I  then  felt  that  possibly  the  op¬ 
portunity  might  be  taken  to  use  words  more  clearly  defining 
the  nature  of  the  use  than  for  the  words  “in  the  service 
of  the  Crown**. 

Q.  Your  objection — or  not  objection.  That  is  the  wrong 
word. 

Your  criticism  of  the  language  in  connection  with  the 
1949  Act  would  also  apply  to  the  same  language  in  this 
regulation,  would  it  not?  A.  Yes.  I  think  the  words  “for 
the  services  of  the  Crown**  have  maintained  the  same 
meaning  since  they  were  first  used  in  1883,  right  the  way 
through  until  the  1949  Act. 

Q.  Now,  if  those  words  are  capable  of  ambiguity  isn’t 
it  true  that  one  of  the  important  factors  in  determining 
what  they  mean  is  the  context  in  which  they  are  used? 
A.  That  is  a  factor,  yes. 

1306  Q.  An  important  factor?  A.  It  may  be  an  im¬ 
portant  factor,  yes. 
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Q.  Now,  yesterday  yon  were  comparing  the  words  “tor 
the  services  of  the  Crown as  used  in  this  regulation  wjith 
those  words  as  used  in  the  1907  Patents  and  Designs  Ajct 
A.  Yes.  i 

Q.  Do  you  have  there  a  copy  of  Section  29  of  the  Act  |  of 
1907?  Au  I  have. 

The  Court :  Could  counsel - 

Mr.  Hudson:  I  was  just  trying  to  locate  the  exhibit  num¬ 
ber. 

The  "Witness :  No.  32-F,  I  think.  | 

The  Court :  Just  a  moment.  No.  32-F  is  Buie  No.  17^. 
The  Witness ;  That  is  the  rule,  yes.  j 

Mr.  Hudson:  The  text  appears  on  Page  74  of  this  bo^k, 
your  Honor,  which  is  one  of  the  exhibits.  ! 

The  Court:  Very  weU.  i 

Mr.  Hudson:  I  can’t  for  the  moment  give  the  number, 
but  perhaps  your  Honor  would  like  to  look  at  this  one.  j 
The  Court :  Well,  is  it  convenient  for  counsel?  | 

Mr.  Hudson :  I  have  another  copy  over  here.  It  appe^s 
on  Page  74. 

The  Court:  Yes.  j 

I 

1307  By  Mr.  Hudson :  | 

Q.  Do  you  have  it,  Mr.  Bevan?  A.  I  have.  | 

Q.  Let’s  read  the  opening  part  of  Section  29  for  ref¬ 
erence  purposes.  j 

“A  patent  shall  have  to  aU  intents  the  like  effect  las 
against  His  Majesty,  the  King,  as  it  has  against  a  subject, 
provided” -  I 

I 

And  it  is  the  proviso  to  which  I  wish  to  call  attentiouj 

“ - ^provided  that  any  government  department  may  Iby 

themselves  or  by  such  of  their  agents,  contractors  or  others 
as  may  be  authorized  in  writing  by  them  at  any  time  afijer 
the  application,  make  use  or  exercise  the  invention  for  tjhe 
services  of  the  Crown,”  | 
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Now,  you  do  not  find  in  Regulation  3  (5)  any  require¬ 
ment  for  an  authorization  in  writing,  do  you?  A.  No. 
Under  3  (5)  the  authorization  need,  I  thought,  not  be  in 
writing. 

Q.  And  you  do  not  find  in  Regulation  3  (5)  any  defini¬ 
tion  of  the  authorized  persons,  such  as  agents,  contractors, 
and  so  on,  as  occurs  in  Section  29?  A.  No,  I  do  not 

Q.  And  you  do  not  find  any  reference  in  the  regu- 

1308  lation  to  the  making,  exercising  or  using  the  inven¬ 
tion  by  any  government  department?  A.  No. 

Q.  But  you  do  find  in  the  regulation  in  line  3  in  paren¬ 
theses  following  the  expression  ‘‘services  of  the  Crown’’, 
“whether  by  virtue  of  the  Patents  and  Designs  Act,  1907, 
or  otherwise”.  A.  Yes. 

Q.  Isn’t  that  correct? 

Now,  doesn’t  it  follow  that  the  words  “or  otherwise” 
expand  the  application  of  this  regulation  to  more  than  is 
covered  by  the  Patents  Act?  A.  I  don’t  so  read  it,  no.  I 
merely  read  those  words  as  saying  the  making,  use  or 
exercise  of  the  invention  may  be  of  a  patented  invention 
or  of  a  non  patented  invention. 

Q.  Well,  if  it  extends  to  a  non  patented  invention,  that 
is  more  than  the  Section  29  would  extend  to. 

Isn’t  that  so?  A.  That  is  so,  yes.  In  that  sense,  yes; 
I  agree  with  you  in  that. 

Q.  Those  words  otherwise  do  then  extend  the  applica¬ 
tion  of  the  Defence  Regulation  to  a  field  wider  than  the 
Section  29  applies  to?  A.  Yes.  Section  29  is  limited 
entirely  to  the  use  of  patented  inventions.  Regulation  3 
(5)  extends  to  unpatented  as  well  as  patented  in- 

1309  ventions.  I  am  talking  of  the  first  part  of  Regula¬ 
tion  3  (5). 

Q.  Then  if  we  contrast  Section  29  with  the  Defence 
Regulations  with  regard  to  the  context  in  which  the  words 
“for  the  services  of  the  Crown”  are  used,  is  it  not  true 
that  that  context  is  substantially  different  in  scope  with 
respect,  if  you  please,  first  to  the  question  of  either  the 
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indnsion  in  the  regnlations  of  nnpatented  material;  sec-l 
ondly,  to  the  absence  in  the  regulation  of  any  reference  t6 
use  by  a  government  department;  thirdly,  by  the  absenccj 
of  any  limitation  to  an  authorization  in  writing;  and 
fourth,  to  the  absence  of  any  reference  to  agents,  con^ 
tractors,  and  such  authorized  persons?  A-  May  I  dividej 
your  four  categories  into  two?  First  of  all,  there  is,  of 
course,  a  difference  in  that  Begulation  3  (5)  extends 
unpatented  as  well  as  to  patented  inventions. 

That  is  a  difference,  but  in  my  view  it  cannot  possiblyj 
make  any  alteration  to  the  meaning  of  the  words  ‘*ii^ 
the  services  of  the  Crown  because  whether  an  invention 
happens  to  be  patented  is  quite  irrelevant  to  the  consid^ 
eration  as  to  whether  the  use  is  for  the  services  of  thej 
Crown  or  not.  j 

It  is  a  matter  of  complete  indifference.  j 

So  far  as  the  other  three  categories  you  mentioned,  ilj 
is  proved  that  Regulation  3  (5)  does  not  closely  define  th^ 
persons  who  may  be  authorized  and  the  manner  iri 
1310  which  they  are  to  be  authorized.  1 

Again  that  does  not  seem  to  me  to  touch  upon  thd 
question  as  to  whether  the  use  which  those  persons  scJ 
authorized  make  of  any  invention  is  for  the  services  of  th^ 
Crown  or  not.  It  merely  enables  the  Minister  under  Regu-^l 
lation  3  (5),  I  think,  to  authorize  persons  quickly  and  with^ 
out  formality  and  without  considering  whether  the  persons| 
whom  he  authorizes  fall  within  the  definition  of  agents,j 
contractors  or  other  authorized  peoples.  i 

Therefore,  it  makes  for  administrative  convenience! 
without,  in  my  view,  modifying  the  legal  construction  of 
the  expression  “for  the  services  of  the  Crown I 
Q.  So  that  the  differences  in  the  context  in  which  the! 
expression  “for  the  services  of  the  Crown is  used,  doesj 
not,  in  your  opinion,  affect  its  meaning?  A.  That  is  so.  I 
The  Court:  Well,  now,  that  refers  to  the  context  con-| 
ceming  which  you  have  been  inquiring.  ! 

Mr.  Hudson:  That  is  correct,  if  the  Court  please,  asj 
contrasted  in  Section  29  with  the  Defence  Regulation. 


The  Conrt:  The  CJonrt  is  simply  calling  attention  to  the 
fact  that  it  is  a  rather  wide  inquiry  and  while  we  are  con¬ 
cerned  with  the  definitions  and  the  two  sections  referred 
to,  namely,  Section  29  and  Begnlation  3  (5),  the  question, 
and  perhaps  the  Court  is  limiting  it  to  that  and  this 

1311  inquiry  has  no  particular  weight,  but  the  answer 
does  seem  to  put  the  witness  in  the  position  of  stat¬ 
ing  that  ihe  term  is  not  to  be  ajQFected  as  to  its  meaning 
by  the  context  in  which  it  appears. 

Mr.  Hudson:  Well,  I  meant- - 

The  Court:  And  I  think  it  would  be  well  to  limit  it  in 
that  respect  for  the  purposes  of  the  record.  I  appreciate 
that  my  iaquiry  is  a  narrow  one,  but - 

Mr.  Hudson:  Well,  let  me  state  that  I  meant  my  ques¬ 
tion  to  be  limited  and  I  think  Mr.  Bevan  so  understood  it 

The  Witness :  I  think  I  did. 

The  Court:  Perhaps  everyone  understood  it  but  the 
Court.  So  we  won^t  go  any  further  into  that. 

The  Witness :  May  I  say  this :  That  I,  of  course,  concede 
that  there  might  be  a  context  which  would  modify  the 
meaning  of  “for  the  services  of  the  Crown*’. 

The  Court:  Well,  that  satisfies  the  inquiry  that  the 
Court  had. 

The  Witness :  But  I  do  say  that  where  you  have  had  an 
expression  which  has  been  engrained  in  the  statute  law 
for  nearly  sixty  years  in  various  Acts,  the  context  would 
have  to  make  it  quite  plain  that  there  was  to  be  a  shift  of 
meaning. 

1312  By  Mr.  Hudson: 

Q.  Witti  regard  once  more  to  the  Defence  Regulation 
3  (5),  isn’t  it  true  that  the  only  limitation  on  the  use 
which  may  be  authorized  is  that  it  must  be  “in  such  manner 
as  appears  to  be  expedient  in  the  interest  of  the  defense 
of  the  realm  or  the  efficient  prosecution  of  the  war”T  A. 
No,  I  do  not  agree.  As  I  explained  yesterday,  there  are 
two  limitations  here.  The  use  must,  first  of  aU,  be  for  the 
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services  of  the  Crown,  and  secondly,  it  mnst  be  for  thje 
purposes  which  yon  have  mentioned;  that  is  to  say,  ija 
the  interest  of  l^e  defense  of  the  realm  or  the  effideiit 
prosecution  of  the  war.  I 

A  use  could  fall  within  one  of  those  categories  withoiit 
falling  in  the  other.  It  has  got  to  fall  within  both  cate¬ 
gories  before  the  use  can  be  authorized  under  this  re 
lation.  I 

Q.  But  if  you  assume  Mr.  Graham’s  interpretation  of 
the  meaning  ‘‘for  the  services  of  the  Crown”  to  be  cor¬ 
rect,  and  proceeding  on  that  assumption,  then  the  onljy 
limitation  on  the  use  would  be  as  I  quoted?  A.  I  agre^. 
If  “for  the  services  of  the  Crown”  are  mere  surplusa^ 
and  have  no  effect,  then,  of  course,  the  only  words  pf 
limitation  are  those  which  you  have  mentioned.  j 

But  I  have  been  saying  that,  in  my  view,  you  must  givte 
the  words  “for  the  services  of  the  Crown”  theijr 
1313  usual  meaning.  j 

Q.  And  by  “usual  meaning”  you  mean  that  the^ 
must  be  given  the  same  meaning  which  you  find  in  Se<^ 
tion  29.  ! 

Is  that  correct?  A.  Yes,  I 

Q.  Despite  the  fact  that  this  is  a  different  regulatiou 
and  a  different  context  from  Section  29?  A.  I  have  agreed 
with  you,  the  context  is  different  but  not  in  respects 
which,  in  my  view,  affect  the  meaning, — ^but  not  in  resped 
of  the  expression  whose  meaning  we  are  considering. 

Q.  Just  one  more  point,  Mr.  Bevan.  Do  you  have 
Mbit  No.  32-G,  wMch  is  the  statutory  rules  and  orders, 
1942,  No.  1882?  A.  No.  1882?  Yes,  I  have  it  here.  ' 
Q.  That  became  effective,  did  it  not,  on  September  1^, 
1942?  A.  It  did.  | 

Q.  And  after  that  date,  as  stated  in  Section  3-A— -up, 
perhaps  that  is  not  the  right  one.  | 

But  at  least  after  that  date,  tMs  regulation  did  prevei^t 
British  nationals  from  granting  foreign  licenses  without 
first  obtaining  the  approval  of  ^e  government 
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Is  that  the  effect  of  thatt  A.  No.  That  came 
1314  imder  Begnlation  3  (1),  I  thiTiV.  Qh,  no.  I  think 
yon  are  qnite  right.  I  am  sorry.  It  didn’t  come 
under  Begnlation  3. 

Q.  It  did  come  under  this  regulation  effective  Septem¬ 
ber  17,  1942 1  A.  We^  let  me  see:  Where  does  that 
affect'  '  * 

Q.  Eefer,  please,  to  Section  3-A,  sub  3,  of  this  regu¬ 
lation.  A.  Yes,  that  is  right.  Yes,  you  are  quite  right. 
I  am  wrong. 

Q.  Which  reads,  subject  to  any  exemptions  and  so  on. 
A-  Yes. 

Q.  That  is  correctt  A.  Yes. 

Q.  Prior  to  September  17,  1952,  there  was  no  such  pro¬ 
hibition  or  restriction  in  the  British  law  with  regard  to 
granting  licenses,  was  there  t  A.  There  was  no  such  re¬ 
striction  as  to  the  granting  of  licenses,  but  there  may 
conceivably  have  been  some  restrictions  arising  under 
other  regulations,  but  certainly  this  particular  restriction 
was  introduced  for  the  first  time  by  this  regulation  in 
Septenfix^r,  1942. 


1315  Fronds  B.  Glanssr 

was  recalled  as  a  witness  on  behalf  of  the  Plaintiffs  and 
having  been  previously  duly  sworn  by  the  Deputy  Clerk, 
assumed  the  witness  stand  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Hall: 

Q.  Are,  you  the  same  Francis  BL  Clauser  who  testified 
previously  in  this  case?  A.  Yes. 

Q.  Would  you  discuss  the  LePetit  patents  which  the 
defendant  introduced  as  evidence  as  part  of  its  defense? 

Tell  us  your  views  on  them.  A.  I  have  gone  over  the 
three  French  patents  whidi  were  introduced  by  the  de- 


fendants  and  attempted  to  see,  to  determine  their  beam¬ 
ing  on  the  issnes  of  this  case.  I 

The  CJonrt:  Pardon  me  jast  a  moment.  The  Conrt  wyi 
inquire  if  there  is  going  to  be  a  detailed  examination  re- 
si)ecting  this  jxatent.  The  Conrt  wonld  like  to  have  the 
translation  before  it.  i 

That  is  Defendant's  Exhibit  No.  27.  The  Conrt  has  ^t. 
Proceed.  | 

The  Witness :  There  are  three.  j 

1316  The  Conrt :  Yes,  Nos.  28  and  29.  That  is  corre<|t. 

Proceed.  j 

The  Witness :  Before  discnssing  those  i)atents,  I  shonfd 
like  to  restate  a  previons  assertion  that  I  made,  namely, 
that  in  obtaining  an  average,  three  operations  are  necejs- 
sary.  j 

The  first  operation  is  the  adding  np  of  the  qnantiti^s 
to  be  averaged.  The  second  operation  is  the  connting  ^f 
the  nnmber  of  qnantities  that  have  been  so  added.  Ahd 
the  third  is  the  division  of  the  snm  by  the  total  nnmber 
to  give  the  average.  I 

Now,  when  I  examined  these  three  French  patents,  which 
constitnte  the  prior  art,  cited  by  the  defendants,  I  find 
that  none  of  them  have  a  device  for  doing  any  one  of  the^ 
three  things  for  obtaining  an  average.  They  do  not  add. 
They  do  not  connt.  And  they  do  not  divide.  | 

Consequently,  I  cannot  agree  with  the  defendant's  wit¬ 
ness  when,  on  Page  737  of  the  Record,  he  says,  and  I  «h4l1 

quote  that:  | 

i 

“So  there  is  a  disclosure  in  this  French  patent  of|a 
sextant  and  a  mechanism,  the  combination  of  which  per¬ 
mits  of  a  continuous  observation  over  a  period  of  tinlie 
and  a  mechanism  which  will  give  the  average  height  of 
the  observed  altitude."  ! 

I 

1317  Now,  it  may  have  been  a  slip  of  the  tongue,  but 
in  no  sense  does  this  mechanism  give  the  averag^ 

hei^t  of  the  observed  altitude.  I 
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Now,  the  qnestion  arises:  What  does  it  do?  And  the 
simple  fact  is  that  all  three  of  these  patents  instead  of 
giving  an  average  simply  form  a  means  for  recording  the 
data  from  which  the  average  may  be  obtained. 

The  invention  in  these  cases  consists  of  a  recording 
mechanism  from  which  the  operator  may  obtain  an  aver¬ 
age  bnt  it  is  incorrect  to  say  that  the  mechanism  gives 
the  average.  And  since  the  three  patents  that  are  in 
suit — ^that  is,  the  plaintiffs’  patents — are  clearly  and  ad¬ 
mittedly  revolving  aroxmd  an  averaging  device,  then  it 
seems  to  me  that  these  three  French  patents  in  no  way 
dimiTiiRh  the  pioneering  status,  the  pioneering  status  that 
the  three  patents  have. 

I  believe  that  is  the  sum  and  substance  of  my  analysis 
of  the  three  French  patents. 

The  Court:  You  said  it  doesn’t  diminish  the  pioneering 
status  of  the  “three  patents”? 

The  Witness:  The  pioneering  status  of  the  plaintiffs’ 
patents,  the  Gray  and  the  two  Everitt  patents. 

By  Mr.  Hall: 

Q.  Would  you  discuss  the  bearing,  if  any,  of  those 
three  French  patents  upon  the  third  Everitt  patent 
1318  which  relates  to  the  tripping  of  the  shutter?  A. 

Well,  first  I  would  like  to  state  that  the  essence  of 
the  Everitt  patent  which  bears  the  number - 

Q.  No.  2,252,341.  A.  — ^has  as  its  contribution  a  de¬ 
vice — that  is,  its  contribution  over  and  above  the  other 
Everitt  patent — ^has  a  device  for  furnishing  the  counting 
operation  that  I  referred  to  previously  in  the  process  of 
obtaining  an  average. 

And  in  addition  to  doing  that  counting,  it  has  a  signal¬ 
ing  means  to  tell  the  operator  that  the  process  is  through, 
that  he  has  arrived  at  the  predetermined  number. 

Now,  I  tbi-nk  there  has  been  a  confusion  in  this  case  in 
believing  that  the  principal  merit  of  this  patent  lies  in 
the  diutter,  and  to  me  this  is  of  secondary  importance  to 


the  fact  tMt  Everitt  teaches  a  counting  device,  its  ntiHjty 
in  the  process  of  mechanical  averaging,  and  along  wipi 
this,  as  in  many  mechanical  devices,  he  pnts  in  the  signm- 
ing  means  to  keep  the  observer  aware  of  what  the  mechan¬ 
ical  device  is  doing.  | 

And  it  is  incorrect  to  single  out  that  signaling  devijce 
and  say  that  this  is  the  principal  featnre  of  the  patent. 

Now,  let  ns  go  back.  If  I  examine  the  three  Fren^ 
patents  I  find  no  counting  device  and  no  shutter  in  them, 
and  consequently  with  this  part  of  the  patent, !  I 
1319  find — ^with  this  patent,  I  find  no  anticipation.  I 
Q.  You  mean,  this  part,  sir,  of  which  paten^t 
A.  The  Everitt  patent,  2,252,341.  I  find  no  prior  teacji- 
ing  coming  from  the  LePetit  concerning  this  counting  and 
signaling  means.  j 

Q.  Would  you  discuss  the  matter  of  integration  agaih, 
referring  only  to  new  things  that  arose  by  virtue  of  tljie 
defendant’s  case,  and  I  don’t  want  you  to  restate  what 
you  said  on  our  main  case,  but  just  the  new  points  th^ 
have  come  up.  A.  Yes.  I  have  prepared  charts  that  j  I 
think  will  assist  the  Court  in  understanding  in  a  veJy 
succinct  fashion  the  additional  material  that  I  would  like 
to  present  at  this  time.  I 


1320  The  Witness:  This  is  a  preliminary  chart  a4d 
will  take  just  a  moment  to  explain,  and  then  "^e 

will  go  on  to  the  others  that  bear  directly  on  the  points 
I  would  like  to  make.  | 

The  Court  will  recall  that  several  witnesses  have  tes¬ 
tified  that  when  the  sight  is  being  made  and  the  observer 
is  looking  through  the  instrument  and  sees  the  bubble 
present,  that  the  bubble  bounces  around  in  an  irregular 
fashion  caused  by  the  bumpiness  of  the  aircraft, 

1321  of  the  inadvertent  movement  of  the  observer’s  han<k, 
and  by  a  host  of  other  factors  that  prevent  thje 

instrument  from  being  held  in  a  steady  position.  I 
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I  have  shown  here  on  a  chart  a  red  line  that  represents 
this  nnsteadiness  of  the  babble.  The  chart  has  across 
the  bottom  a  scale  in  time  running  from  zero  to  two 
minutes,  representing  the  normal  observation  time  for  a 
sight. 

Plotted  up  I  have  a  scale  of  degrees,  1,  2,  3,  4,  5,  with 
a  statement  that  this  is  an  angular  measurement,  that 
it  is  an  angle.  Down  in  the  comer  there  is  a  statement 
that  these  are  really  angles  referred  to  as  base  lines. 
Now  several  times  we  have  stated  that  on  various  sex¬ 
tants  described  that  instead  of  working  all  the  way  up 
from  zero  to  the  particular  angle  such  as  32  degrees,  that 
a  base  line  is  established  at  a  convenient  level  below  that, 
say  at  30  degrees,  and  then  the  various  operations  that 
take  place,  take  place  above  that  base  line,  meaning  an 
angle  of  the  order  of  two  or  three  degrees  or  so. 

So  that  this  vertical  scale  is  representative  of  those 
angles,  whatever  they  may  be,  above  the  base  line. 

Now  the  red  line  that  I  have  shown  here,  and  the  Court 
win  see  that  it  is  quite  a  jagged  line,  represents  the 
rather  rapid  fluctuations  that  occur  when  the  bubble  is 
bouncing  around,  disturbed  by  the  shaking  of  the  ob¬ 
servers'  hand,  the  bouncing  of  the  airplane,  and  other 
factors.  It  is  quite  irregular. 

1322  The  purpose  of  this  chart  is  to  explain  to  the 
Court  that  we  shall  not  deal  directly  with  that,  but 
with  a  blue  line.  We  shall  deal  with  that  for  the  follow¬ 
ing  reason :  That  if  the  observer  has  the  instrument  in  his 
hand,  and  has  the  star  under  observation,  and  he  is  at¬ 
tempting  to  follow  the  motion  of  the  bubble  with  the 
micrometer  drum,  he  does  not  follow  that  with  great 
rapidity.  That  is,  he  doesn't  sit  there  and  go  back  and 
ba^  and  forth  and  back  and  forth  with  great  rapidity 
in  attempting  to  follow  the  bubble  which  is  bouncing 
around  at  a  very  rapid  rate.  Instead  he  attempts  to  make 
corrections  with  the  drum  which  are  of  a  far  slower  and 
more  undulating  nature.  The  reason  that  we  are  con- 
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cemed  with  his  slower  motion  of  the  micrometer  adjust¬ 
ment  is  that  the  averaging  device  does  not  know  the  posi¬ 
tion  of  the  babble  except  from  the  information  tran)s- 
mitted  to  it  from  the  micrometer  adjnstment.  | 

So  the  part  that  is  pertinent  to  the  averaging  devi|» 
is  what  happens  to  the  micrometer  adjnstment,  not  whht 
happens  to  the  bnbble.  j 

So  it  is  this  slower  varying  line,  the  bine  line,  that  jis 
of  importance  to  the  averaging  device.  j 

In  a  snbseqnent  chart  we  shall  be  discnssing  the  blpe 
line  as  feeding  information  to  the  averaging  device,  aijid 
not  the  more  rapidly  varying  red  line  of  the  bnbble.  j 
That  condndes  my  ^scnssion  of  that  diart.  I 
1323  Mr.  Hall:  Let^s  mark  this  chart  as  Plaintiff’s  In¬ 
hibit  54  and  I  offer  it  in  evidence.  I 

Mr.  Hndson:  Do  yon  have  a  copy,  Mr.  HaU?  Yon  c^ 
make  one  later.  j 

Mr.  Hall:  All  right.  We  will  make  yon  copies.  i 
The  Conrt:  Plaintiffs’  Exhibit  54  will  be  received  in  e'jd- 
dence,  it  being  nnderstood  that  a  copy  thereof  be  fnmish^ 
by  connsel  for  the  plaintiff  to  connsel  for  the  defendant. ! 

(Therenpon  a  chart  denominated  by  connsel  as  a  prelin|ii- 
nary  chart  was  marked  by  the  Depnty  Clerk  Plaintiffs’ 
Exhibit  No.  54  for  identification  and  received  in  evidenc^.) 

The  Witness:  I  wonld  like  to  introdnce  a  chart  wh^ch 
bears  the  title  at  the  top  “Continnons  Sight.”  It  foUoVs 
the  same  general  layont  as  the  previons  chart.  It  ha^  a 
scale  across  the  bottom,  zero,  1,  2  minntes  for  the  typical 
observation  time.  It  also  has  a  vertical  scale  on  the  left 
angle,  valnes  of  1  degree,  2  degrees,  and  so  on,  again  beijng 
above  a  base  line.  | 

I  have  drawn  on  this  chart  the  bine  line  which  is  carried 
over  identically  from  the  previons  chart  and  represents 
the  movement  of  the  micrometer  knob  which  are  trans¬ 
mitted  to  the  averaging  device.  j 

Now  the  Gray  averaging  device  is  a  device  that  ta^es 
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that  continnons  information  from  the  bine  line  and 

1324  averages  it. 

The  Bendix  device  has  properly  been  described  as 
one  that  samples  that  bine  curve  60  times  and  averages  it. 

Now  it  is  a  very  simple  mathematical  proof  to  show 
that  what  the  Bendix  device  then  does  is  to  divide  this 
curve  into  60  parts,  and  for  each  sixtieth  part  of  the  curve 
it  represents  the  blue  curve  not  by  the  curve  itself,  but  by 
its  tangent,  a  small  straight  line  segment  over  that  sixtieth 
interval 

I  have  drawn  on  this  chart  that  set  of  60  tangents  in 
red  lines.  From  a  distance  the  two  lines  are  indistinguish¬ 
able.  I  would  like  to  now  bring  the  chart  up  to  the  Court 
and  counsel  so  they  may  actually  see  that  they  are  two 
distinct  sets  of  lines,  one  being  a  continuous  blue  line 
which  is  labeled  ‘‘Gray’’  and  the  other  being  a  broken  red 
line  consisting  of  60  straight  line  segments,  which  is  labeled 
“Bendix”. 

(The  chart  referred  to  was  shown  to  Court  and  counsel.) 

The  Court :  The  red  line  is  the  Bendix,  and  the  blue  line 
is  the  Grayf 

The  Witness:  That’s  correct,  sir.  They  are  properly 
labeled,  I  think  each  with  a  properly  colored  arrow  to 
indicate  which  is  which. 

The  Court:  The  red  line  follows  the  blue  line, 

1325  but  in  broken  segments,  as  you  have  described  it. 

Very  weU. 

The  Witness :  That  is  right,  sir. 

Mr.  Hall:  We  ask  this  chart  be  marked  Plaintiffs’  Ex¬ 
hibit  55,  and  I  offer  it  in  evidence  into  that  number. 

(Thereupon  a  chart  entitled  “Continuous  sights”  was 
marited  by  the  Deputy  Clerk  Plaintiffs’  Exhibit  No.  55  for 
identification  and  received  in  evidence.) 

The  Court:  Very  well.  You  may  proceed. 

The  Witness :  I  shall  have  occasion  to  refer  to  this  chart 
again,  but  not  for  the  moment 
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i 

I 

j 

I  would  like  to  introduce  a  third  chart  now,  a  ch^urt 
which  bears  the  title  “Separate  Sights”  across  the  top, 
and  its  layout  in  general  is  the  same  as  the  two  preceding 
charts.  It  has  a  time  scale  across  the  bottom,  time  r^- 
ning  from  zero,  1,  up  to  2  minutes,  representing  conv^- 
tional  observation  period.  Again  it  has  an  angular  sc^e 
up  the  side,  zero,  1  degree,  2  degrees,  being  angles  above 
a  base  line  as  previously.  I 

This  chart  represents  what  happens  when  I  use  the 
sextant  that  calls  for  separate  sights  or  separate  shotsj  as 
distinguished  from  the  sextant  such  as  the  Bendix  sextet 
and  the  Gray  sextant  that  call  for  continuous  sights,  j 
And  you  will  notice  that  the  sequence  here  is  as  fol¬ 
lows:  The  observer  picks  up  the  instrument,  raises 
1326  it  to  his  eye,  and  observes  the  relative  angle  betw^n 
the  star  and  the  bubble.  Again  this  will  be  a  jagged 
line.  But  he  does  not  carry  out  this  observation  for  the 
ftiU  2-minute  i^riod,  but  for  a  lesser  period.  j 

Now  you  will  notice  that  at  the  left-hand  side  of  'the 
diagram  there  is  a  green  line  rising  from  the  base  line 
going  through  a  series  of  undulations  and  running  to  [the 
base  line  and  inside  that  is  labeled  ‘‘first  shot* \  Now  fhis 
represents  the  state  of  affairs  during  that  first  s^iot. 
When  he  raises  the  instrument  up  he  brings  it  so  that  |the 
star  and  the  bubble  are  nearly  in  coincidence,  and  that  is 
represented  by  this  line  coming  up  from  below  toward 
coincidence.  It  is  when  he  settles  down  to  an  angle  npar 
3  degrees,  supposing  for  a  moment  that  the  star  is  about 
at  33  degrees,  and  that  the  base  line  is  30  degrees,  t^en 
he  would  steady  the  sextant  as  nearly  as  he  could  in  |the 
neighborhood  of  3  degrees.  He  would  observe  by  ieye 
the  undulations  of  the  bubble  which  are  shown  in  |the 
jagged  green  portion  of  the  line.  j 

When  he  has  satisfied  himself  that  he  has  determined 
an  average  value  by  eye,  over  that  time  period,  he  tien 
sets  the  sextant  down,  in  which  case  the  bubble  goes  T^ay 
off  scale,  and  that  is  shown  by  the  line  taking  an  abrupt 
dip  down  to  the  bottom.  It  goes  out  of  sight.  ' 
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During  that  period  lie  has  determined  by  eye  that 
there  is  an  average  reading  during  that  short  inter- 

1327  val,  and  that  is  what  he  calls  his  first  reading. 

He  will  tom  and  record  that  first  reading  as  3 
degrees  above  the  base  line. 

By  Mr.  Hall; 

Q.  He  win  write  it  down  with  a  pencil,  yon  meant  A. 
That  is  correct. 

Then  he  lays  down  the  pencil,  picks  np  the  instmment 
again,  and  proceeds  for  the  second  shot.  Daring  this  lime 
the  bouncing  of  the  bubble  is  different,  the  airplane  is 
being  thrown  sideways  and  up  and  down  in  a  different 
fashion.  Now  he  will  have  an  undulating  line  that  will 
occur  at  an  absolutely  different  level  on  the  chart,  and 
he  will  obtain  by  eye  a  second  reading,  so  labeled  on  the 
chart 

This  proceeds  throughout,  third  reading,  fourth  read¬ 
ing,  fifth  reading,  sixth  reading,  each  following  the  same 
procedure  that  I  described  for  the  first  reading. 

He  will  end  up  with  a  series,  for  example,  of  six  num¬ 
bers  written  down  corresponding  to  the  six  different  levels 
indicated  by  yellow  lines  on  my  chart  He  will  add  those 
six  values  up,  divide  by  six,  and  come  out  with  an  over¬ 
all  average  reading  for  the  entire  set  of  sights. 

Now  I  would  like  to  contrast  this  discontinuous  state 
of  affairs  with  a  continuous  state  of  affairs  of  Gray,  and 
the  state  of  affairs  of  Bendix.  Notice  that  we  have  here 
a  completely  different - 

1328  Q.  .When  you  say  *‘here”  maybe  we  had  better 
mark  that  as  an  exhibit 

The  Court:  Plaintiffs*  Exhibit  56f 

Mr.  Hall;  Yes. 

The  Court:  56  is  the  chart  headed  ^^Separate  Sights”. 

Mr.  Hall:  I  offer  Plaintiffs*  Exhibit  56  in  evidence. 

The  Court:  Plaintiffs*  Exhibit  56  will  be  received. 
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(Therenpon  a  chart  entitled  “Separate  Sights*^ 
marked  by  the  Deputy  Clerk  as  Plaintiffs^  Exhibit  56  |for 
identification  and  received  in  evidence.)  | 

I 

The  Conrt:  Proceed.  | 

The  Witness:  All  right.  i 

The  Court  will  notice  that  there  is  a  completely  differ¬ 
ent  order  of  discontinnity  in  Exhibit  56;  that  is,  tjhat 
these  abrupt  shooting  of  scale  of  the  line  between  jthe 
separate  sight  represents  a  complete  discontinuity  in  {the 
process  of  observing  the  bubble,  whereas  in  Exhibit  5^  it 
is  true  that  in  Bendix  there  is  a  break  in  the  linei  at 
each  one  of  the  60  intervals,  the  sixtieth  part  intervals. 

It  is  my  belief  that  in  the  testimony  of  the  defendant’s 
witness  that  there  was  a  confusion  l^tween  that  discon¬ 
tinuous  sight  on  Plaintiffs’  Exhibit  56,  where  [the 
1329  line  shoots  off  scale  between  each  of  the  shots, 

the  breaks  in  the  line  that  appear  on  Plaintijffs’ 
Exhibit  55  for  the  Bendix  device. 

I  will  amplify  this  belief  of  mine  that  there  has  beek  a 
confusion  in  the  use  of  the  word  “continuous”  in  Ihis 
context. 

By  Mr.  Hall:  | 

Q.  Does  that  conclude  that  questiouT  Au  No.  I  hhve 
more  on  that.  I 

I  would  like  to  refer  at  this  stage  to  a  book  entitled 
“Numerical  Mathematical  Analysis”  by  Professor  James 
B.  Scarborough,  who  is  associate  professor  of  mathemakcs 
at  the  XJ.  S.  Naval  Academy.  This  book  was  published  in 
Baltimore  at  the  Johns  Hopkins  Press  in  1930.  I 

The  Court:  Please  state  the  name  of  the  author  again. 
The  Witness:  James B.  Scarborough. 

The  Court:  Scarborought 
The  Witness:  Scarborough. 

This  book  deals  with  numerical  mathematical  methods 
for  x)erf orming  mathematical  ox)eration8.  There  is  a  chap¬ 
ter  entitled  ^^umerical  differentiation  and  integratio^” 
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and  a  major  portion  of  that  chapter  deals  with  nnmerical 
integration.  The  pages  are  117  to  146. 

I  shall  not  read  to  the  Court  lengthly  mathe- 

1330  matical  formulae  or  mathematical  statements,  but 
I  do  say  that  I  have  gone  over  this  chapter  with 

great  care^  and  I  state  that  the  process  that  I  have  ex¬ 
plained  here  as  being  used  by  Bendis  of  approximating 
the  curve  by  its  tangents  over  this  small  interval  is  what 
is  called  the  trapezoidal  rule,  which  is  well  known  in  the 
field  of  numerical  analyses.  It  says  here  that: 

“Geometrically  the  trapezoidal  rule  means  that  we  re¬ 
place  the  graph  of  a  given  function  by  N  segments  of  the 
straight  lines,  and  that  we  replace  the  area  under  the 
grajdi  by  that  of  a  polygon,  inscribed  where  the  curve  is 
concave  downward  and  circumscribed  where  the  graph  is 
concaved  upward.” 

Now  that  is  exactly  what  I  have  done  here  for  Bendix. 
1  state  that  in  the  context  used  here  this  is  called  in¬ 
tegration. 

So  that] I  cannot  agree  with  the  defendant’s  witness 
when  he  indicated  that  the  use  of  the  word  ^^tegration” 
as  it  was  pointed  out  in  the  German  language,  and  in  the 
British  language,  and  in  the  language  of  the  American 
Society  of  Mechanical  Engineers,  does  not  apply  to  this 
case.  I  am  convinced  that  as  a  strictly  mathematical 
operation  as  described  by  a  man  from  the  Naval  Academy 
which  is  familiar  to  the  defendant’s  witness,  he  uses  the 
word  ‘integration”  in  exactly  the  same  sense  as  em- 

1331  ployed  by  Bendix  in  their  integration  operation  in 
their  averaging  sextant 

By  Mr.  Hall: 

Q.  Would  you  discuss  now  the  excerpts  from  the  file 
wrapper  of  the  Gray  patent  which  Mr.  Lavender  dis¬ 
cussed,  and  by  use  of  your  charts  or  otherwise,  explain 
your  view  of  what  the  attorney  was  talking  about  in  the 
file  wrapper. 


V 


I 

I 

! 

649 

I  might  first  add,  have  yon  recentty  made  a  carei^nl 
stndy  of  the  file  wrapper?  A.  Yes.  Since  the  defenjd- 
ant's  witness  did  discnss  the  file  wrapper,  I  have  go^e 
over  it  with  care.  | 

The  defendants  witness  qnoted  at  length  from  the  file 
wrapper  by  statements  by  Mr.  Gray^s  attorney 
the  nse  of  the  words  “contmnonsly  integrated,”  and 
ing  gone  over  that  I  find  myself  in  disagreement  with 
interpretation  that  defendant's  witness  places  npon 
words  by  Mr.  Gray's  attorney  as  qnoted  in  the  file 
per  of  the  Gray  patent. 

Q.  Before  yon  go  into  that,  I  wonld  like  to  make 
point  clear.  On  cross  examination  I  was  able  to  get 
Lavender  to  admit  that  the  statements  he  read  from 
addressed  to  claims  that  were  not  in  snit  Do  yon 
to  that?  A.  Yes,  I  agree  that  the  lengthy  qnotations 
he  made  from  pages  19  of  the  file  wrapper  to  24  of  the 
wrapper  were  all  addressed  to  Claims  15  or 
1332  in  their  application,  which  later  matnred  into  ( 

7  or  smaller  nnmbers  than  7,  whereas  in  fact  tfie 
plaintifis  have  cited  Claims  8  and  later  claims  against  tfie 
defendant,  | 

Fnrthermore  at  the  time  of  the  writing  of  the  letter 
qnoted  in  these  pages  19  to  24,  the  claim  that  matnr^ 
as  Claim  8  in  the  patent  had  not  even  been  snbmitted  |;o 
the  Examiner  at  that  time.  | 

So  I  am  in  agreement  that  those  qnotations,  tho^e 
lengthy  qnotations  and  discnssions  of  “continnons  int^ 
gration”  and  so  on,  were  addressed  to  different  clain^s 
than  those  advanced  by  the  plaintiff. 

Q.  Wonld  yon  proceed  now  to  discnss  those  statements 
and  give  yonr  views  with  respect  to  them?  A.  WeU,  I  am 
going  to  reqnote  and  discnss  snfficiently  so  that  the  Con^ 
will  be  able  to  recall  the  pertinent  parts  of  Mr.  Grayrs 
attorney's  statements.  I 

The  Conrt :  Do  yon  intend  to  qnote  verbatim  from  the 
record?  If  so,  the  Conrt  will  locate  the  portion  of  tfie 
record  to  which  yon  are  referring,  and  have  it  before  hiT^, 
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The  Witness:  I  shall  quote  directly  from  the  file  wrap¬ 
per  which  is  Defendant’s  Exhibit  20. 

The  Conrt:  Yes,  I  have  that,  bnt  the  material  whidi 
was  qnoted  from  the  file  wrapper  by  the  witness  Lavender 
appears  in  the  transcript  of  this  present  case. 

The  Witness;  Yes. 

1333  And  this  quotation  appears  on  pages  745  through 
749, 1  think,  of  Captain  Lavender’s  testimony. 

The  Court:  Thank  yoxL 

The  Witness:  1  would  like  to  amend  that  last  figure. 
The  parts  that  1  shall  quote  extend  through  page  754. 

The  Court:  Instead  of  749t 
The  Witness:  Yes. 

The  Court:  Very  welL 

The  Witness:  l^fore  beginning  my  discussion  on  this 
point,  1  would  like  to  draw  a  brief  analogy. 

Supposing  that  we  observe  a  bricklayer  laying  bricks. 
Then  the  question  can  be  asked,  Is  the  bricklayer  con¬ 
tinuously  laying  bricks  when  he  places  a  brick  in  the  wall, 
turns  and  picks  up  another  brick?  Now  there  is  certainly 
a  portion  of  time  when  he  has  no  bricks  in  his  hand.  If 
he  were  taking  a  very  narrow  and  isolated  view,  you  could 
say  that  during  that  portion  of  the  time  when  he  has  no 
brick  in  his  hand,  that  he  is  not  laying  bricks.  However, 
it  seems  to  me  that  it  would  be  a  very  queer  observer  who 
would  say  that  that  man  should  be  counted  as  laying 
bricks  only  when  he  is  actually  placing  a  brick  in  the  wall 
itself. 

Certainly  in  our  ordinary  use  of  the  word,  and  I  am  con¬ 
vinced  that  this  is  what  Mr.  Gray  had  in  mind,  and  I 
shall  bolster  this  belief  with  later  statements,  that 

1334  in  such  an  analogy  that  the  bricklayer  is  continu¬ 
ously  laying  bricks  even  when  he  turns  and  picks 

up  a  brick  and  places  it  in  the  wall. 

I  would  likft  to  contrast  that  statement  that  he  is  con¬ 
tinuously  laying  bricks  with  a  completely  different  state¬ 
ment  that  is  laying  a  continuous  brick.  The  opera- 
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tion  would  have  to  be  qxiite  different  if  he  were  laying] a 
continnons  brick.  He  wonld  literally  have  to  be  squeezing 
the  brick  as  thongh  it  were  coming  out  of  a  toothpaste 
tnbe  so  that  there  were  no  beginning  and  no  end  to  tl{ie 
continnons  brick.  | 

Now  with  that  kind  of  a  distinction  in  mind,  I  wonjd 
like  to  read  parts  of  the  testimony  to  see  whether  Mr.  Grj[y 
indeed  insisted  that  it  had  to  be  a  continnons  brick  or  thkt 
the  bricklayer  simply  had  to  be  continnonsly  on  the  jo|b. 
In  order  that  we  may  get  a  feeling  as  to  which  of  thei^e 
it  was,  in  terms  of  not  bricklaying  now,  bnt  in  terms  <j)f 
sextants  and  their  operation,  I  wonld  like  to  remark  thit 
if  Mr.  Gray  really  wanted  the  eqnivalent  of  laying  a  coi- 
tinnons  brick,  he  wonld  have  said  that  the  altitndes  had 
to  be  continnons,  the  altitndes  being  averaged,  had  to  l^e 
continnons  altitndes.  I 

Now  if  in  contrast  he  had  the  idea  that  the  bricklayer 
simply  had  to  be  on  the  job  all  the  time  and  continnonsly 
working,  that  means  that  the  averager  had  to  be  on  the  j<^b 
continnonsly  working,  then  he  wonld  have  called  for  sn<^ 
things,  going  back  to  my  bricklayer^s  analogy,  y^n 

1335  conld  see  snch  statements  appearing  as  if  the  brick¬ 
layer  is  continnonsly  on  the  job  and  he  gets  coh- 

tinnons  salary  dnring  the  period  that  he  is  working.  ^ 
that  if  Mr.  Gray  really  wants  the  averager  continnonsljy 
on  the  job,  then  he  will  say,  “This  is  for  the  pnrpose  of 
getting  a  continnons  sight.”  I 

So  we  shonld  look  for  whether  Gray  stresses  that  th^ 
averager  has  to  be  on  the  job  continnonsly  so  that  a  coi^- 
tinnons  sight  may  be  obtained,  or  whether  he  is  looking 
at  the  mnch  narrower  point  of  view  that  that  averagei*, 
that  that  altitude  has  to  be  continnons. 

1336  Now  let^s  read  a  part  of  this  statement  by  the 
attorney.  I  begin  on  page  21  of  the  file  wrappeif, 

the  first  fnll  paragraph,  and  I  shall  read  verbatim:  ! 

j 

“The  rejection  as  to  the  clamas  being  broader  than  thb 
invention  has  been  overcome  in  the  new  claims  by  defining 
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the  device  as  one  for  obtaining  the  mean  altitude  of  the 
celestial  body  over  a  period  of  time  and  reciting  integrating 
means  for  obtaining  this  mean  value.  This  means,  e.  g. 
(for  example)  the  turn  table  and  friction  wheel - ” 

I  interpose  at  that  point  that  he  does  not  imply  in  any 
way  that  it  is  restricted  to  the  turn  table  and  friction 
wheel,  but - 

— e.  g.,  the  turn  table  and  friction  wheel  actually  con¬ 
tinuously  integrate  the  varying  angular  distance  of  the 
celestial  body  being  sighted,  by  the  octant,  sextant,  or 
other  angular  distance  measuring  means,  with  respect  to 
an  artificial  horizon,  e.  g.  the  bubble  in  the  octant.^’ 

Then  he  continues. 

“The  principal  virtue  of  this  integrating  system  is  that 
the  celestial  body  may  be  sighted  for  any  desired  period 
of  time  and  the  integrating  means  will  automatically 
1337  indicate  at  the  end  of  any  time.  The  mean  value 
of  the  angular  distance  of  a  celestial  body  multi¬ 
plied  by  the  time  interval.’’ 

Now  he  has  not  called  for  the  altitude  to  be  continuous, 
but  he  is  beginning  to  turn  his  attention  to  the  sighting 
being  continuous. 

He  goes  on: 

“This,  in  effect,  corresponds  to  plotting  a  curve  of  an¬ 
gular  distance  vs.  time  and  integrating  the  curve  between 
limits  of  tiime  represented  by  the  starting  and  concluding 
time  of  the  sight,  to  give  the  area  beneath  said  curve 
which  represents  the  product  of  the  mean  value  of  the 
curve  over  its  entire  length  and  time  interval  Dividing 
the  integral  or  so-called  area  by  the  time  interval  gives 
the  mean  altitude  for  said  interval” 

At  no  time  does  he  call  for  the  curve  to  be  continuous 
in  the  sense  that  there  may  be  no  breaks  in  it. 

He  continues  with  his  statement: 


“The  above  integrating  system  is  clearly  distiiigiiishe<^ 

from  the  usual  averaging  systems.’’  | 

! 

Now  he  is  saying  what  it  is  not.  ! 

He  says :  | 

i 

“The  above  integrating  system  is  clearly  distinguished 
from  the  usual  averaging  systems  whose  function  ii^ 
1338  to  take  either  a  desired  number  of  separate  indit 
vidual  sights  or  measurements  and  at  the  end  oi 
the  period  obtain  a  numerical  average  of  the  sights  b^ 
addition  and  division;  or  to  take  a  predetermined  numf 
ber  of  individual  sights,  for  example  ten,  and  average  th^ 
sights  by  recording  for  each  sight  its  proportionate  parjk 
of  the  total,  e.  g.  Vio  of  the  distance  measured.  In  both 
of  these  cases  the  sights  taken  are  individual  sights  an(f 
necessarily  limited  in  number  from  a  practical  standpoint. ’f 

I 

Now  it  is  very  clear  that  Gray  must  have  had  a  picj- 
ture  in  his  mind  very  similar  to  the  one  that  I  presentecl 
graphically  before  in  which  the  individual  sight  comes 
up,  is  averaged  by  eye  for  a  period  of  time,  goes  down|, 
records,  goes  up  again,  and  so  on.  It  is  this  Mnd  of  disr 
continuity  that  he  says  is  not  included.  j 

He  at  no  time  has  given  any  intimation  at  all  that  this 
representation  of  the  curve  by  a  series  of  little  brokei 
segments  that  numerical  integration  authorities  agree  i^ 
a  recognized  form  for  obtaining  the  area  under  the  curv^, 
he  has  never  given  an  indication  that  that  representation 
by  a  series  of  segments  is  prohibited  by  the  use  of  th^ 
words  “continuous  integration”.  | 

He  goes  on:  I 


“In  contrast  to  these  systems  the  applicant’^ 
1339  system  takes - ”  j 

I 

Now  does  he  say  “continuous  altitude”  or  is  h^ 
talking  about  the  continuous  sight,  and  I  quote:  | 

“ — ^the  applicant’s  system  takes  a  continuous  sighj; 
which  might  be  considered  as  corresponding  to  an  infinite 
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number  of  sights  with  negligible  time  intervals.  The 
applicant's  integrating  means  antomatically  and  contin- 
nonsly  integrates  the  angular  distances  measured  dur¬ 
ing  tiae  continuous  sights  and  at  the  end  of  the  time 
period,  which  may  be  of  any  desired  length,  the  integrat¬ 
ing  means  indicates  the  amount  of  this  integral,  or  the 
mean  value  of  the  continuous  sight  directly  if  the  length 
of  sight  is  made  unity.  The  results  obtained  with  this 
system  are  markedly  more  accurate  than  the  common 
separate  sight  averaging  systems  as  will  be  apparent 
from  the  foregoing  explanation  as  well  as  that  given  in 
the  specification.” 

Then  he  goes  on  to  state  that  this  is  all  clearly  stated 
in  the  claims. 

I  shall  turn  the  page  now  and  read  briefly  an  excerpt 
from  the  first  full  paragraph  on  page  23. 

‘*It  is  appreciated  that  the  Examiner  has  not  rejected 
any  of  applicant’s  claims  on  prior  art  reference 
1340  but  the  foregoing  explanation  of  the  primary  dis¬ 
tinctions  between  applicant’s  device  and  operation 
and  that  of  the  known  systems  has  been  given  to  avoid 
any  future  confusion  as  to  real  patentability  and  to  ex¬ 
plain  the  purpose  and  meaning  of  the  new  claims  12  to 
15.  These  claims  being  particularly  characterized  by  the 
integrating  device  defined  therein  clearly  avoid  the  old 
separate  sight  averaging  systems.” 

Now  therefore  I  cannot  agree  with  defendant’s  witness 
when  he  states  on  page  749 - 

The  Court:  What  is  the  number  of  the  page  again? 

The  Witness :  749. 

He  says: 

“The  applicant — ”  Mr.  Gray  — ^“has  therefore  said, 
'I  still  recognize  that  there  are  mechanical  averagers, 
but  I  am  not  seeking  now,  I  want  such  a  coverage  that 
would  give  me  a  scope  to  include  the  mechanical  averag¬ 
ing,  but  I  am  seeking  only  for  the  integrating  system.’ 


He  contmnes  to  make  the  point  perfectly  dear  by  ^e 
paragraph  following  the  one  I  have  jnst  read — | 

I  am  sorry.  Now  I  want  to  go  to  page  754.  This  |  is 
the  qnotation  I  had  more  nearly  in  mind.  | 

The  Conrt:  Not  the  one  you  have  quoted  on  749 1  j 

The  Witness:  No.  The  one  on  749  didn’t  lu^ve 

1341  what  I  thought  It  said.  I 

Yes,  this  is  the  one.  I  am  sorry  that  I  gave  the 
wrong  stat^ent.  | 

Mr.  Hudson:  Now  on  754?  j 

The  Witness:  I  am  on  754,  the  first  full  paragraph^ 

I 

“Now,  the  patent  was  issued  to  the  applicant  on  tlhe 
basis  that  the  scope  of  his  claims  was  limited  to  the  <ie> 
vice  for  getting  the  mean  average  of  having  an  integratijig 
device  as  distinguished  from  an  averaging  device.  The 
applicant  by  his  amendments  restricted  his  claims  Ito 
those  combinations  in  which  the  device  to  secure  the  me^ 
altitude  was  an  integrating  arrangement  and  he  deaifly 
distinguished  from  the  averaging  arrangement.”  I 

I 

I  would  like  to  re-read  what  it  was  distinguished  frojm. 

He  distinguished  from  “the  integrating  device  definjed 
therein  clearly  avoid  the  old  separate  sight  averaging  s^ 
terns,”  but  the  old  separate  sight  averaging  system  wks 
spelled  out  as  clearly  as  he  could.  I 

So  Gray  is  not  rejecting  a  claim  to  an  averaging  de¬ 
vice,  he  is  rejecting  a  claim  to  the  “old  separate  sig^t 
averaging  device.”  j 

1342  In  exactly  the  same  vein,  I  don’t  believe  I  ne^ 
to  read  it,  it  goes  on  for  the  remainder  of  that 

page  in  the  testimony.  I  think  that  covers  it. 

By  Mr.  Hall:  [ 

I 

Q.  You  said  that  that  discussion  was  all  addressed  ^ 
claims  which  we  are  not  suing  on.  Would  you  point  o^ 
what  the  claims  we  are  suing  on  say  as  compared  to 
what  the  claims  that  you  were  discussing  said?  A.  Yes. 
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Q.  Just  take  np  one  claim.  A.  Yes,  I  will. 

^e  typical  claim  from  the  group  that  he  was  dis¬ 
cussing  reads — ^that  is  Gray’s  patent  attorney  during  this 
portion  of  the  correspondence  between  himself  and  the 
Patent  Office - 

The  Court:  Are  you  reading  from  the  contents  of  the 

met 

The  Witness:  I  am  stating  for  a  moment.  I  say  that 
Claim  4  of  the  patent  itself  is  one  of  the  claims  that  was 
being  discussed  by  the  attorney  during  his  correspondence 
at  this  stage  of  the  game  with  the  Patent  Office.  “By 
this  stage  of  the  game”  I  mean  the  portions  of  the  let¬ 
ter  I  have  read  from  the  file  wrapper  concerning  the 
group  of  claims  of  which  four  is  a  typical  example. 

I  shall  read  that  Claim  4. 

“A  device  for  obtaining  the  mean  altitude  of 
1343  a  celestial  body  over  a  i)criod  of  time  comprising 
means  for  continuously  sighting  the  angular  dis¬ 
tance  of  a  <selestial  body  with  respect  to  an  artificial  hori¬ 
zon  and  means  operatively  connected  to  said  first  means 
and  control  thereby  for  continuously  integrating  said 
ftTignlflr  distance  with  respect  to  time.” 

Now  plaintiffs  have  advanced  Claim  8,  and  I  shall  read 
that. 

“A  device  for  obtaining  the  mean  altitude  of  a  celestial 
body  over  a  period  of  time  comprising  means  for  taking 
an  uninterrupated  prolonged  sight  of  a  celestial  body 
and  measuring  the  altitude  of  said  body  and  means  op¬ 
eratively  connected  with  said  first  means  and  controlled 
thereby  for  automatically  integrating  the  altitudes  meas¬ 
ured  during  taking  of  said  prolonged  sight.” 

Now  previously  he  had  used  the  words  “continuously 
integrating,”  and  that  carries  over  in  his  correspond¬ 
ence  to  a  rather  lengthy  discussion  which  I  have  quoted 
about  continuous  integration. 


i 


Later  on  he  comes  in,  does  not  nse  the  words  "continn)ons 
integration’^  bnt  introduces  another  statement  that!  he 
is  calling  for  automatic  integration.  I 

Now  supposing  for  a  moment  that  we  wer^  to 

1344  go  along  with  defendant’s  contention  that  G|ray 
really  called  for  laying  a  continuous  brick.  I^iow 

in  later  claims  they  don’t  call  for  a  continuous  brickj  at 
alL  They  call  for  automatically  laying  the  brick,  with  no 
statement  that  the  brick  has  been  continuous.  It  is  dear 
that  this  was  not  a  simple  slip  of  the  tongue  or  a  ^lip 
of  the  pen,  because  in  Claim  10  now  they  come  along  ^d 
make  it  definite  by  calling  for — and  I  shall  read  Claim  ^0 — 

“A  device  for  obtaining  the  mean  altitude  of  a  celesjtial 
body  over  a  period  of  time  comprising  means  for  tailing 
an  uninterrupted  continuous  sight  and  integrating  me^ns 
mechanically  connected  to  said  sight  taking  means  ^d 
jointly  operable  therewith  that  continuously  and  ai|ito- 
matically  integrates  the  angular  distance  sighted  duijing 
said  continuous  sight  and  at  the  end  of  the  said  pe^od 
of  time  indicates  the  mean  value  of  said  continuous  sight.” 

Now  you  can  have  no  other  interpretation  of  the  auto¬ 
matic  integration  except  that  it  is  done  by  other  than 
human  means,  that  it  must  be  done  by  mechanical  means. 
There  is  no  stipulation  back  in  Claim  8  that  that  t^e- 
chanical  means  for  integration  has  to  integrate  a  Con¬ 
tinuous  function.  | 

I 

By  Mr.  Hall ; 

Q-l  think  that  Mr.  Lavender  listed  some  differei^ces 
in  construction  between  the  Gray  patent  and  jthe 

1345  defendant’s  sextant.  Would  you  take  up  those 
ferences  which  he  mentioned  and  give  your  viWs 

on  it?  A.  Captain  Lavender’s  discussion  of  the  differ¬ 
ences  between  Bendix  and  Gray  was  in  two  parts.  Ilrst 
he  discussed  differences  in  construction,  and  secondly,!  he 
discussed  differences  in  operation.  I 


I  would  like  fbrst  to  take  np  his  statements  abont  con¬ 
struction,  and  there  I  shall  refer  to  pages  738  to  741 
of  the  record.  It  is  on  page  738  that  he  begins  this  dis¬ 
cussion  of  the  construction. 

Now  before  analyzing  that  portion  of  his  testimony  I 
should  like  to  state  that  both  sides  have  clearly  agreed 
that  in  this  combination  patent  as  illustrated  by  the  lay¬ 
out  that  I  made  where  the  various  black  boxes  were  as¬ 
sembled  to  form  a  complete  operable  unit,  that  Bendix 
substituted  one  integrating  device  well  known  in  the  art 
for  another. 

Let  me  restate  that  because  I  have  got - 

Mr.  Hudson :  May  I  break  in?  I  don’t  want  to  be  bound 
by  anything  this  witness  says.  He  said,  ‘‘both  sides 
agree  to  this.” 

The  Witness:  I  was  going  to  correct  just  exactly  what 
I  think  you  have  in  mind.  Let  me  rephrase  the  state¬ 
ment  and  see  if  we  agree. 

That  both  sides  agree  that  the  sextant  portions  of  the 
device,  such  things  as  the  register  and  other  im- 
1346  material  parts,  are  substantially  the  same,  but  that 
Bendix  has  substituted  one  well  known  summation 
means  for  another  well  known  summation  means,  and  this  is 
brought  about  because  they  are  unwilling  at  this  stage 
to  agree  that  their  device  is  an  integrating  device,  be¬ 
cause  then  it  would  clearly  come  under  the  Gray  patent. 
But  in  this  particular  thing  the  averaging  device  itself 
we  do  not  claim  that  they  have  used  the  precise  mechan¬ 
ical  means  recited  by  Gray.  Both  averaging  devices  are 
well  known  in  the  art,  and  I  have  quoted  exhibits  and 
patents  previously  to  show  that  both  were  well  known  in 
the  art. 

Consequently,  in  discussing  differences  between  Bendix 
and  Gray,  it  would  be  pointless  to  parade  a  set  of  dif¬ 
ferences  that  hinged  solely  on  the  differences  between 
the  two  averaging  devices  which  we  agree  are  not  me¬ 
chanically  identicaL 
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With  that  in  mind  I  wonld  like  to  dicnss  the  testimony 
beginning  on  page  738.  He  says: 

“First,  Gray’s  integrator  as  shown  in  his  patenij  is 
driven  by  a  tnm  table.  Bendix  has  no  tnm  table  eitjher 
I)er  se  or  its  eqnivalent;  second,  Gray’s  integrator  mnst 
be  and  is  continnonsly  driven.  Bendix  has  no  integrator 
per  se  or  its  eqnivalent  and  Bendix  has  a  totalizer  tjhat 

is  driven  intermittently.”  j 

\ 

Now  in  fact  both  Gray’s  integrator  and  Benda’s 
1347  integrator  are  driven  continnonsly  by  a  clock  w<j)rk,' 
so  that  when  he  discnsses  the  drive  of  Gray  I  vs. 
the  drive  of  Bendix  and  says  that  Gray’s  integrator  as 
shown  in  his  patent  is  driven  by  a  tnm  table,  thai  is 
wrong.  The  drive  in  this  sense  is  by  a  clock  work  mech¬ 
anism.  It  is  the  tnm  table  that  is  driven.  i 

I 

“Bendix  has  no  tnm  table  either  per  se  or  its  equiv¬ 
alent.”  I 

And  he  goes  on:  j 

“Gray’s  integrator  mnst  be  and  is  continnonsly  drij-en. 
Bendix  has  no  integrator  per  se  or  its  eqniv^ent  and 
Bendix  has  a  totalizer  that  is  driven  intermittently.” 

I  think  this  is  a  qnibble.  The  fact  is  that  Bendp’s 
integrator — or  if  yon  want  to  call  it  a  snmming  de^ce, 
I  am  not  argning  abont  that  point — ^Bendix ’s  snninling 
device  is  driven  continnonsly  by  clock  work.  All 
have  to  do  is  watch  it.  The  clock  work  drives  it  conjin- 
nonsly.  I 

I  go  on:  j 

“Three.  Gray  integrates  an  infinite  nnmber  of  correc¬ 
tions  to  be  applied  to  a  basic  altitude.  Bendix ’s  tc^tal- 
izer  adds  a  finite  nnmber  of  individnal  and  separa^ted 
corrections  to  be  applied  to  an  even  10-degree  reference 
altitude.”  I 
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I  can  shorten  this  np  by  saying  that  3,  4  and  5 

1348  in  addition  to  1  and  2  are  all  picking  ont  differ¬ 
ences  between  the  two  averaging  devices,  and  we 

have  agreed  that  these  are  not  identical  mechanically; 
so  that  they  come  nnder  this  point  of  mine  that  it  is 
of  no  merit  to  point  ont  little  mechanical  differences  in 
two  parts  of  the  device  that  we  admit  are  not  mechanically 
identicaL  We  simply  say  they  are  similar. 

The  Conrt:  When  yon  speak  of  “3,  4  and  5”  yon  mean 
points  designated  by  the  witness  Lavender  as  3,  4  and 
5  on  pages  738  and  739  of  the  transcript? 

The  Witness:  That  is  correct. 

Now  I  go  on  to  Point  No.  6.  There  was  a  little  confn- 
sion  in  the  record  as  to  where  6  started  and  stopped. 
Jnst  one  moment  nntil  I  get  my  bearings. 

The  witness  states  on  page  739:  “That  is  6,”  in  an¬ 
swer  to  the  Conrt’s  qnestion. 

By  “that  is  6,’’  he  does  not  mean  the  preceding  para¬ 
graph.  He  means  the  opening  statement  that  he  jnst 
started  to  make,  Gray,  he  is  jnst  starting  to  make  6  at 
this  time,  and  the  Conrt  asked,  “This  is  6?’’  and  he  says, 
“That  is  6,”  and  then  he  goes  on  with  6. 

I  read: 

“Gray  operates  on  a  single  nnintermpated  prolonged 
observation  and  measnrement  withont  limit  as  to  time. 
Bendix  takes  an  nnintermpted  prolonged  single  ob- 

1349  servation  limited  mechanically  to  sixty  samplings 
of  the  altitnde.’’ 

Now  this  is  simply  incorrect.  Gray  does  not  operate 
withont  limit  to  time.  He  very  clearly  has  a  limited 
time  and  he  says  that  in  the  preferred  method  of  doing 
this  is  for  two  minntes.  He  also  discnsses  at  one  point 
that  it  conld  be  done  for  ten  minntes,  bnt  at  no  time  does 
he  ever  say  it  is  withont  limit. 

Then  it  seems  to  me  that  the  difference  vanishes  be- 
canse  Bendix  takes  an  nnintermpted  prolonged  single 
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observation  limited  mechanically  to  sixty  samplings  jof 
the  altitude,  but  this  puts  it  right  back  into  Gray’s  cate¬ 
gory  of  takiTig  an  uninterrupted  observation  which  jis 
limited  to  one  rotation  of  the  Gray  averaging  device. 

So  that  when  I  go  back  and  examine  all  siz  of  thejse 
I  find  that  in  fact  all  six  are  simply  pulling  out  differ¬ 
ences  between  the  two  averaging  devices  which  we  lu^^e 
admitted  are  not  identical  but  simply  state  are  similj^r, 
whidi  means  that  you  can  go  in  and  pick  out  such  dif¬ 
ferences.  I 

I  find  no  analysis  of  his  that  would  indicate  that  these 
are  so  deep  rooted,  so  crucial,  in  nature,  that  the  six  dif¬ 
ferences  are  of  great  import.  ! 

I  would  like  to  go  on.  ! 


1353  By  Mr.  Hall:  I 

Q.  Would  you  take  up  the  difference  in  operation 
between  the  Bendix  sextant  and  the  Gray  patent  as  it  wjas 
testified  to  by  Captain  Lavender,  and  give  your  answer  to 
what  he  said  on  that!  A.  Captain  Lavender’s  discussion 
of  the  operation  of  the  two  sextants  begins  on  page  740  !of 
the  record.  I  am  incorrect.  It  begins  on  page  739  aind 
which  he  says,  “Now,  it  is  also  well  to  keep  in  mind,”  but 
the  part  to  which  I  would  like  to  refer  is  on  page  740.  | 

When  I  went  over  this  testimony  to  see  exactly  whatj  it 
was  that  he  was  trying  to  bring  out,  I  found  that  in  pre¬ 
senting  the  operation  of  Bendix  own  device,  that  he  h^ 
made  certain  errors  in  presenting  mode  of  opei^a- 

1354  tion,  such  that  if  his  set  of  instructions  were  fol¬ 
lowed,  the  device  wouldn’t  work  properly.  j 

I  would  like  to  refer  here  to  the  bottom  of  page  74O. 
He  says: 

“Bendix  then  brings  the  sextant  to  coincidence.” 
ing  the  page. 

*^e  winds  and  starts  the  dock  work.” 
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Well,  if  yon  try  this  yon  find  that  he  is  completing  the 
error  of  advocating  that  yon  look  throngh  the  sextant  and 
obtain  coincidence  while  the  shatter  is  still  in  the  field  of 
view,  a  point  that  is  warned  against  in  the  discnssion  of  the 
rnannal  when  it  describes  parts  of  this.  So  yon  shonld 
certainly  wind  the  clock  work  to  get  the  shatter  ont  of  the 
field  of  view  before  yon  bring  in  the  star  into  coincidence 
with  the  babble. 

Now  in  addition  to  this  he  makes  the  statement  above 
that,  and  I  qnote : 

*^e  then  clntches - ” 

This  is  above  the  beginning  of  the  preceding  qnotation 
in  the  last  fall  paragraph  on  page  740. 

*^e  then  clntches — ^he  then  completes  the  connection 
between  his  knob  and  his  optical  adjnsting  system.” 

At  no  time  is  there  any  break  in  the  connection  between 
the  knob  and  the  optical  adjnsting  system,  so  that 
1355  that  is  not  a  correct  instmction. 

Now  if  yon  examine  this  testimony,  Captain  Lav¬ 
ender  never  makes  clear  exactly  what  parts  he  considered 
to  be  differences.  He  simply  presents  one  and  presents 
the  other.  i  There  is  no  discnssion  that  yon  conld  feel  that 
yon  know  exactly  wherein  he  feels  the  differencees  lie, 
whether  he  feels  it  is  in  the  seqnence  of  operations,  be- 
canse  apparently  he  has  pnt  it  in  in  an  arbitrary  fashion, 
becanse  he  gets  one  in  backwards,  or  whether  he  feels  that 
the  operations  themselves  are  so  different  that  they  con¬ 
stitute  a  difference. 

Now  I  feel  that  this  can  be  avoided  very  specifically  in 
the  following  way:  First,  in  the  patent  itself  Gray  on 
page  3 — ^this  is  Gray^s  patent  2140574,  on  page  3,  column 
1,  lines  48  to  69  he  gives  a  complete  set  of  instructions 
for  operating  his  device. 

Furthermore,  in  the  Bendix  handbook  of  instruction  they 
likewise  give  a  complete  set  of  operating  instmction  for 
the  device. 
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I  have  prepared  an  exhibit  here  in  which  I  have  list 
those  two  sets  of  instructions  side  by  side. 

Mr.  Hall:  I  ask  that  this  comparison  be  marked  Plain¬ 
tiffs’  Exhibit  57  for  identification.  | 

i 

(Thereupon  document  entitled  “Comparison  of  Metho<^ 
of  Operating  Gray  and  Bendix”  was  marked  by  the  Dej^ 
uty  Clerk  as  Plaintiffs’  Exhibit  57  for  identification]) 

I 

1356  The  Court:  Plaintiffs’  Exhibit  57  for  identifica¬ 
tion  may  be  testified  to.  ! 

The  Witness:  In  this  exhibit  I  have  listed  on  the  lefi- 
hand  side  of  the  page  direct  quotations  from  Gray’s  pateiiit 
starting  on  page  3,  column  1,  line  48;  and  on  the  right-hai^d 
side  I  have  taken  out  a  corresponding  set  of  instructions 
printed  by  Bendix  for  the  operation  of  the  sextant  in  sui|t. 

I  have  not  in  any  way  changed  the  order  or  the  text  <|>f 
these.  I  have  simply  broken  them  up  into  successive  partb, 
and  I  have  put  a  comment  in  the  middle  stating  whit 
operation  corresponds  to  what  level  in  the  chart. 

I  would  like  to  read  the  first  statement  from  Gray.  I 
He  says:  “The  index  wheel  34  is  set  at  the  center  6f 
the  turn  table  25.”  j 

Correspondingly  I  would  like  to  go  over  now  to  tl^e 
Bendix  handbook  of  instruction  table  and  read,  “1.  Forpi 
the  bubble  artificial  horizon.  2.  Beset  the  counter  arid 
stop  watch.  Fully  wind  the  averaging  device.  3.  Pre^s 
lever  ‘2’  (engaging  averaging  device)  and  rotate  the  scale 
drum  (descending  readings)  against  stop  (base  line).”  I 
Now  if  you  examine  Gray’s  statement  this  is  to  put  his 
averaging  device  at  zero  so  that  it  may  be  properjy 
started.  j 

1357  Correspondingly,  the  Bendix  handbook,  after  t^e 
statement  that  you  should  form  the  bubble  in  tl^e 

artificial  horizon,  which  is  not  part  of  the  issue  in  tl^e 
trial,  it  goes  on  to  say  that  you  should  reset  the  counter, 
and  stop  watch,  fully  wind  the  averaging  device,  and  prei^s 
lever  2.  I 


If  you  examine  what  “pressing  lever  2”  and  so  on  does, 
you  find  that  this  too  is  placing  the  averaging  device  at 
its  zero  position. 

So  that  we  may  summarize  it  in  the  middle  by  saying, 
'Til  both,  this  operation  sets  register  and  averager  at  zero 
and  prepares  sextant  for  operation.” 

Now  I  go  on  to  the  second  quotation  from  Gray,  and 
it  says,  “The  bevel  gears  14  and  15  are  disengeged.” 

Beading  I  over  on  the  Bendix  side  of  the  sheet  “Press 
lever  *1’  to  engage  ^2’  (disengaging  averaging  device). 
Caution  do  not  rotate  scale  drum  until  averaging  device 
is  disengaged.” 

Again,  I  examined  both  of  these  and  I  find  that  in  both 
the  operation  serves  now  to  disengage  the  sextant  from 
the  averager,  and  this  is  because  in  both  cases  these  are 
sextants  that  work  above  a  base  line,  and  it  is  necessary 
to  establish  what  base  line  is.  For  that  purpose  the 
averager  must  be  disconnected  from  the  sextant. 

In  this  operation  just  discussed  both  instructions  are 
to  disengage  the  sextant  from  the  averager. 

1358  Continuing  in  Gray  he  says,  “The  octant  knob  12 
is  then  adjusted  to  the  approximate  altitude  of  the 
celestial  body  to  be  sighted.” 

Correspondingly  Bendix  says,  “Align  the  celestial  body 
with  the  bubble  artificial  horizon.  Cut  down  the  light  in¬ 
tensity,  if  necessary  (shade  glass  and  polarizing  filter).” 

Now  in  both  this  operation  serves  to  establish  the  base 
line  altitude  above  which  the  averaging  will  take  place. 

The  inserted  material  on  the  light  intensity  has  no 
bearing  on  the  issues  of  this  case. 

Going  on  then  Gray  calls  for  “Bevel  gears  14  and  15 
are  then  reengaged.  The  octant  is  then  read  in  the  usual 
manner  and  the  altitude  recorded.  The  index  wheel  34 
is  then  set  at  0.*’ 

Bendix  says,  “Press  lever  *2*  (engaging  averaging  de¬ 
vice)  and  rotate  the  scale  drum  down  (descending  read¬ 
ings)  against  the  stop  (base  line).  Note  the  number  of 
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degrees  the  scale  drnm  mast  be  rotated  to  reach  the  stop|.” 

Then  it  has  under  that  sab  a.  “If  the  scale  dram  maist 
be  rotated  more  than  two  degrees  .  .  and  it  goes  (^n 
to  what  to  do  in  that  case.  | 

Part  b.  “If  it  is  less  than  two  degrees,”  it  states 
what  to  do.  ! 

1359  Part  c.  “If  the  reading  is  zero.’^  ! 

Those  instructions  are  not  important,  so  I  leift 

them  oat  to  conserve  space.  j 

“In  both,  this  operation  properly  reengages  sextajit 
and  averager.’^  | 

You  will  recall  in  the  two  lines  the  operation  was  jto 
disengage.  Now  it  is  to  reengage.  j 

Gray  goes  on  to  say:  “The  image  of  the  celestial  body 
and  the  babble  in  the  octant  are  brought  into  coincidence^^ 
Bendix  says,  “Align  the  celestial  body  with  the  habile 
artificial  horizon  accurately.  j 

Both  statements  are  instructions  to  establish  coin<ii- 
dence  of  the  bubble  and  the  celestial  body.  ! 

Gray  goes  on  to  say,  “And  the  turntable  25,  driven 
by  the  clock  work  connected  thereto,  is  started  to  rotalte 
by  withdrawing  the  stab  shaft  31.”  | 

Bendix  said,  “Press  lever  ^3’  (placing  the  averaging 
device  in  operation).’^  | 

In  both,  this  operation  starts  the  averaging  device.  | 
Gray  now  says,  “The  sight  is  taken  continuously  keep¬ 
ing  bubble  and  the  celestial  body  in  coincidence,  for 
the  desired  length  of  time  or  imtil  clouds  obscure  tljie 
celestial  body.’^  | 

1360  Bendix  says,  “And  maintain  coincidence  of  the 

images  for  the  two  minute  period.’^  j 

In  both,  this  operation  obtains  final  altitude  and  time 
readings.  ! 

Gray  goes  on,  “Immediately  upon  termination  of  tie 
sight,  the  time  is  read.  Then  the  reading  on  the  drum 
35  of  the  index  wheel  34  is  divided  by  the  reading  on  tijie 


666 


scale  of  the  tom  table  25  and  the  quotient  is  either  added 
to  or  subtracted  from  the  initial  octant  reading  to  obtain 
the  true  average  reading/* 

Bendiz  says,  ^‘Becord  the  average  reading  (tens  digit 
from  the  main  scale  ^and  nnits  digit  of  degrees  and  the 
minntes  from  the  connter)  which  should  be  within  two 
degrees  of  the  main  scale  reading.  Note  the  stop  watch 
readings  and  add  one  minnte  for  the  average  time.** 

In  both,  this  operation  obtains  final  altitude  and  time 
readings. 

From  this  I  conclude,  in  fact,  using  the  specific  instruc¬ 
tions  cited  by  Gray  and  the  specific  instructions  cited  by 
Bendix,  instead  of  being  differences  in  operation,  they 
are  the  same  point  for  point  down  including  the  sequence 
in  which  they  were  given. 

Mr.  Hall :  I  offer  Plaintiffs*  Exhibit  57  in  evidence. 
1361  The  Court:  Plaintiffs*  Exhibit  57  will  be  received 
in  evidence. 

(Thereupon  Plaintiffs*  Exhibit  No.  57  for  identification 
was  received  in  evidence.) 

By  Mr.  Hall: 

Q.  Did  you  have  a  short  summary  of  both  the  construc¬ 
tion  and  operation  to  give  of  the  Gray  patent  and  the 
Bendix  sextantT  A.  I  can  very  briefly  summarize  my 
testimony  gust  before  the  noon  recess  and  also  this  lat¬ 
ter  by  saying  that  in  construction  it  seems  to  me  that 
Captain  Lavender  in  his  testimony  simply  picked  out  dif¬ 
ferences  having  to  do  with  the  averaging  device,  which 
as  I  said  we  have  agreed  that  they  are  not  identical  Now 
by  that  word  “identical**  I  really  mean  identical  in  the 
sense  of  the  word,  that  they  are  not  part  for  part  pre¬ 
cisely  bolt,  nut,  screw  and  so  on.  However,  within  the 
claims  of  the  Gray  patent  as  I  very  carefully  said  in  my 
previous  testimony,  he  shows  it  is  quite  possible  to  sub¬ 
stitute  one  averaging  device  for  another,  and  consequently 
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it  seems  to  me  that  Bendix  has  done  just  that.  They  hava 
substituted  one  averaging  device  for  another. 

Captain  Lavender  simply  picked  out  small  differences 
in  those  two  integrators  to  blow  up  into  a  series  o^ 
things  as  he  said  constitute  differences.  | 

When  you  look  at  them  in  no  sense  of  the  word,  in 
my  view,  are  they  crucial  differences  such  as  you 

1362  would  have  to  show  to  prove  that  the  Bendix  sexj 
tant  was  not  designed  under  the  teachings  of  th^ 

Gray  patent.  i 

The  operation  I  disagree  with  Captain  Lavender  be| 
cause  I  don’t  believe  he  had  the  correct  operation,  and  hi 
fact,  when  you  examine  the  instructions  given  by  Gray 
and  the  instructions  given  by  Bendix,  it  seems  to  m^ 
that  the  operation  is  exactly  the  same,  exactly  the  samel 
Q.  Now  take  up  the  Everitt  patent,  2252341,  and  mor^ 
particularly  the  alleged  six  differences  that  Captain  Lav^ 
ender  referred  to  on  pages  760  to  762  of  the  recordl 
Would  you  tell  us  your  views  on  these  differences?  I 
mean,  the  six  alleged  differences.  A.  I  think  that  th^ 
sum  and  substance  of  my  disagreement  with  Captain 
Lavender — do  disagree  with  him — and  the  sum  ann 
substance  of  my  disagreement  with  him  is  the  follow! 
ing:  I  believe  that  in  Patent  2252341  Everitt  did  no^ 
just  add  a  shutter;  that  as  I  pointed  out  earlier  in  th4 
averaging  device  three  parts  are  necessary;  the  summa! 
tion  part,  the  counting  part,  and  the  dividing  part. 
was  in  this  patent  that  Everitt  very  clearly  taught  th^ 
countiug  part  and  a  necessary  adjunct  to  that  was  th^ 
mechanical  signal  to  the  operator  when  the  count  is  oom4 
plete.  So  that  instead  of  viewing  this  as  a  shutter  patent^ 
as  it  has  been  called  on  at  least  one  occasion  by  Mr.  Hud^ 
son,  and  on  one  occasion  by  Mr.  Lavender,  as  1^ 

1363  recall,  instead  of  being  a  shutter  patent,  it  shoul4 
properly  be  referred  to  as  a  counter  and  shutteij* 

patent  | 

If  you  look  at  the  six  differences  that  are  dted,  he 


able  to  point  ont  the  six  differences  simply  becanse  be 
leaves  ont  tbe  connter  part  of  the  patent.  If  yon  go 
back  and  pnt  tbe  connter  in,  tbe  six  differences  vanisb. 

Q.  Now  I  believe  be  referred  to  tbe  file  wrapper,  tbe 
Everitt  patent,  and  I  believe  be  did  this  on  773  of  tbe 
transcript.  Wbat  have  yon  to  say  on  tbatT  A.  Well,  I 
bave  gone  over  that. 

Mr.  Hndson:  One  is  in  tbe  reissne  patent,  and  one  is 
in  tbe  file  of  an  abandoned  application,  two  different 
exhibits. 

Mr.  Hall:  He  is  going  to  merely  refer  to  Captain  Lav¬ 
ender’s  testimony  on  page  773. 

Mr.  Hndson:  Ob,  I  beg  yonr  pardon. 

Tbe  Witness :  Now  snpposing  that  I  cite  another  homely 
example  at  tbe  risk  of  introdncing  another  example.  Snp¬ 
posing  that  one  man  invented  a  wheel,  and  a  second 
mATi  invents  a  wheelbarrow  in  which  he  incorporates  tbe 
wheel  into  bis  device,  bnt  be  does  more  to  it.  He  adds 
a  barrow  so  be  now  has  more  to  it.  He  has  a  wheel¬ 
barrow.  Then  if  yon  are  to  show  that  a  third  device 
now  avoids  tbe  patent  on  tbe  wheel,  yon  cannot  point 
ont  that  simply  becanse  yonr  device  has  a  barrow 
1364  on  it  now  and  that  the  intent  on  tbe  wheel  didn’t 
bave  a  barrow  on  it,  that  yon  avoid  tbe  patent  on 
the  wbeeL  ,  That  is,  that  jnst  reciting  differences  is  not 
enongb  to  avoid  coming  nnder  a  patent. 

Now  let  me  go  on  with  that  same  analogy  jnst  a  little 
farther.  Snpposing  that  I  did  invent  the  wheelbarrow 
and  a  man  brings  in  a  device  which  is  alleged  to  be  a 
wheel  barrow  and  be  says  that,  ^Tn  defending  against 
yonr  claim  I  say  that  my  device  here,  that  ronnd  tiling 
on  tbe  front  I  call  tbe  barrow,  and  tbe  things  with  bandies 
on  tbe  back  I  call  tbe  wheel.  Now  obvionsly  nnder  these 
circnmstances  my  patent  doesn’t  come  nnder  yonr  wheel¬ 
barrow.” 

Tbe  conclnsion  from  this  is  that  it  is  tbe  plaintiff’s 
right  to  say  bow  tbe  patent  will  be  read  on  tbe  device  in 
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qnestioiL  Having*  stated  that,  defendant  most  nse  thjat 
reading  in  his  defense.  He  can’t  come  aronnd  and  sa,y, 
“Well,  I  read  it  that  the  ronnd  thing  on  the  front  jis 
the  barrow,  and  the  handles  on  the  hack  are  the  wheels].” 

It  seems  to  me  that  Captain  Lavender  has  done  pije- 
cisely  this  in  his  discussion  on  pages  773  and  774  if  yon 
read  it  throng  I 

We  very  carefully  in  our  booklet  stated  exactly  how^ — 

that  is  Plaintiffs’  Exhibit  No. -  I 

Air.  Hall:  35.  | 

The  Witness:  In  the  buff  booklet  35  I  very  caife- 
fully  gave  the  plaintiffs’  statement  as  to  how  t^e 
1365  Everitt  patent  is  to  be  read  on  the  Bendix  sejx- 
tant.  You  will  note  “means  supported  on  sajid 
frame  for  making  an  observation  measurement.”  | 

Now  that  was  not  an  arbitrary  decision  on  the  plain¬ 
tiffs’  part  to  incorporate  the  averaging  device  “meakis 
supported  on  said  frame  for  making  an  observation  meas¬ 
urement,”  because  if  you  go  down  into  Part  D,  it  sa^, 
“A  member  movably  supported  on  said  frame,”  whidi 
must  be  A,  “and  controlled  by  said  means  for  main  jig 
observations.”  j 

Well,  the  means  for  making  the  observation  is  B. 
goes  on  to  say,  “To  move  automatically  into  a  position 
to  prevent  further  observation  measurements  from  being 
made  after  said  series  of  measurements  has  been  mad^.” 

I  am  very  sorry.  I  would  like  to  delete  this  last  por¬ 
tion.  I  should  be  reading  in  Part  C.  This  is  the  p^ 
that  says,  “A  register  is  supported  on  said  frame  (pS) 
controlled  by  said  means  (B)  for  indicating  the  numerical 
average  of  a  series  of  a  predetermined  number  of  siid 
measurements.  ’  ’  ! 

I 

Now  clearly  since  it  says  it  is  for  indicating  a  numeric 
average  of  a  series  of  predetermined  number  of  s^d 
measurements,  and  since  it  is  controlled  by  B,  the  averjige 
must  come  from  Part  B.  ! 

Therefore  the  averaging  part  must  be  in  B.  i 
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Now  if  you  win  read  Captain  Lavender’s  testi- 

1366  mony,  the  only  interpretation  I  can  give  to  it  is 
that  he  failed  to  pnt  the  averaging  device  in  this 

observation  means. 

By  Mr.  Hall; 

Q.  In  reading  the  claim  on  the  patent  yon  have  to  read 
the  averaging  device  as  part  of  the  observation  means  t 
A.  That  is  correct.  When  yon  do  that  then  I  believe 
that  Captain  Lavender’s  testimony  breaks  down  in  his 
analysis. 

Q.  Wonid  yon  tnm  next  to  the  reissne  patent  No.  22184 
and  discnss  the  fonrteen  differences  that  Captain  Lav¬ 
ender  mentioned  on  pages  789  to  793t  And  in  view  of 
the  time  I  told  the  Jndge  we  wonid  take,  I  wonder  if 
yon  conld'  compress  this  as  mndi  as  yon  can.  A.  Yes. 
Yon  will  recall  jost  a  moment  ago  I  gave  the  analogy 
abont  attempting  to  avoid  the  wheelbarrow  patent  by 
stating  that  yon  have  a  barrow  on  it.  I  believe  that 
here  he  has  done  jost  that.  At  no  time  have  we  ever  said 
that  the  Everitt  reissne  patent  was  an  antomatic  sex¬ 
tant,  nor  that  it  had  all  of  the  fnll  teachings  of  for  ex¬ 
ample  Gray.  The  Everitt  patent  reissne  22184  is  a  more 
restricted  patent,  and  conseqnently  simply  to  show  dif¬ 
ferences,  to  cite  14  differences  that  do  not  appear  in  the 
Everitt  patent,  is  not  snfficient  to  poll  Bendix  ont  from 
nnder  Everitt ’s  teachings. 

Yet  I  think  this  is  exactly  what  he  has  done.  In  fact, 
many  of  the  differences  are  hard  to  distingnish  one  from 
the  other.  More  than  half  of  the  differences  hinge 

1367  on  the  fact  that  Everitt  had  two  knobs,  one  a 
coarse,  and  one  a  jSne  one,  whereas  Bendix  jnst 

decided  to  have  a  fine  adjnstment  means. 

So  it  seems  to  me  that  these  fonr  differences  have 
failed  to  point  ont  that  they  aren’t  jnst  differences  snch 
as  leaving  a  barrow  off  a  wheel  to  try  and  avoid  a 
wheel  patent,  leaving  a  wheelbarrow  off  a  wheel  to  avoid 
a  wheel  patent. 


Q.  Would  yon  tell  ns  yonr  view  as  to  what  the  pat¬ 
ents  in  snit  stand  in  the  development  of  the  art?  A.  W^ 
having  looked  over  the  prior  art  that  was  cited  by  ^ 
defendant,  I  believe  that  Gray  and  the  two  Everitt  pat¬ 
ents  fnmish  a  very  broad  pioneering  teaching  in  t^is 
field  of  averaging  for  sextants.  I  feel  that  the  work  qno^ed 
there  in  Gray  and  Everitt  is  of  a  basic  natnre  in  t^s 
development  of  averaging  means  for  sextants.  j 

Mr.  Hall:  It  is  yonr  witness. 

Cross  Examination 

By  Mr.  Hndson:  j 

Q.  I  shall  not  examine  yon,  Dr.  Clanser,  with  reg^d 
to  bricklaying  or  wheelbarrows  or  abstract  mathematics, 
bnt  I  wonld  like  to  get  down  to  one  qnestion  here  which 
interests  me  quite  a  bit.  I 

Yon  have  been  saying  a  good  deal  about  when  a  jiat- 
ent  is  infringed,  and  how  to  avoid  infringement  of  a 
patent.  j 

1368  Are  yon  a  lawyer?  A.  No,  sir. 

Q.  Yon  have  no  law  d^ree?  A.  No,  sir. 

Q.  Have  yon  ever  rendered  any  legal  opinions?  A^  I 
have  rendered  no  legal  opinion.  i 

Q.  Yonr  legal  condnsions  here  are  based  on  what  coW- 
sel  tells  yon?  A.  What?  | 

Q.  Yonr  legal  condnsions  in  this  record  are  ba^ 
only  on  what  counsel  here  has  told  yon?  A.  No, 
they  were  based  on  my  own  observations. 

Q.  Bnt  yon  have  no  knowledge  of  the  law  on  which]  to 
base  those  observations?  A.  That’s  correct.' 

Mr.  Hall:  Yonr  Honor,  I  don’t  think  the  witness  Ex¬ 
pressed  any  views  on  the  law.  He  was  just  expressing 
his  view  on  the  engineering  aspect.  I  didn’t  hear 
tell  ns  what  the  law  was.  I 

Mr.  Hndson:  The  record  will  speak  for  itself,  YEnr 
Honor.  I  don’t  see  any  reason  to  quarrel  about  tiiat 
now.  I  think  he  did.  i 
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The  Court:  There  isn’t  any  objection  before  the  Court. 
Mr.  Hudson:  I  didn’t  object  to  it.  I  just 

1369  wanted  to  know  if  he  was  qualified,  on  what  basis 
he  was  reaching  his  conclusion. 

The  Court:  I  take  it  plaintiff  is  making  no  objection 
to  the  comment,  so  there  is  nothing  before  the  Court  to 
comment  upon.  Your  comment  may  go  into  the  record. 
That  is  to  say,  the  comment  of  defense  counsel  that  the 
witness  is  not  a  lawyer  may  remain  in  the  record,  but 
there  is  nothing  in  the  record  for  the  Court  to  rule  on. 

The  reason  the  Court  makes  this  remark  is  that  coun¬ 
sel  seemed  to  look  at  the  Court  in  such  a  way  as  to 
indicate  he  expected  some  sort  of  comment  or  ruling  from 
the  Court.  The  Court  sees  no  occasion  for  that 
Perhaps  the  Court  may  have  misread  what  was  in 
counsel’s  mind.  It  is  immaterial  Let’s  move  on. 

By  Mr.  Hudson: 

Q.  Now  in  connection  with  the  Gray  patent  you  do 
admit  freely  that  there  are  differences  between  the  inte¬ 
grating  device  of  Gray  and  the  averaging  device  of  the 
Bendix  sextant.  I  don’t  mean  to  quibble  with  you  of 
whether  you  want  to  call  them  “integrators”  or  “aver¬ 
agers”.  They  are  different  mechanisms,  are  they  not? 
A.  Yes,  sir. 

Q.  You  admit  there  are  differences  in  construction?  A. 
I  admit  that  they  used  different  mechanical  means. 

Q.  That  is  right.  That  is  what  I  wanted  you  to 
admit. 

1370  Are  you  aware  that  patents  are  not  granted  to 
functions  or  results,  but  only  on  the  mechanisms 

used  to  accomplish  those  results?  A.  (No  response.) 

Q.  Perhaps  that  isn’t  within  the  field  of  your  knowledge 
of  patent  law?  A.  No,  sir. 

Q.  So  that  when  you  said  that  you  couldn’t  see  why 
Captain  Lavender  bothered  to  point  out  these  differences 
and  suggested  that  they  were  immaterial,  perhaps  that 
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was  because  yon  didn’t  appreciate  their  significance  from 
the  legal  standpoint,  is  that  right?  A.  I  don’t  believe 
I  said  that,  did  I?  j 

Q.  That  is  what  I  understood  you  to  say.  Yon  saLid, 
I  believe,  that  yon  couldn’t  understand,  as  a  matter; of 
fact,  why  Captain  Lavender  bothered  to  point  out  th^se 
differences  because  you  admitted  them,  but  they  didji^t 
make  any  difference?  A.  I  don’t  recall  having  said  tlliat 
that  way. 

Q.  Perhaps  I  misquoted  you.  Just  what  is  your  view 
about  the  significance  of  the  differences?  A.  Well,i  I 
think  I  have  discussed  that  at  great  length.  Do  you  wjint 
me  to  restate  it?  j 

Q.  Is  it  correct  to  say — put  it  this  way — is  it  corr^ 
to  say  that  in  your  opinion  the  differences  make  jno 
difference  insofar  as  the  application  of  the  Gijay 
1371  patent  to  the  Bendix  sextant  is  concerned?  A.  The 
differences  make  no  difference  as  to  the  application 

of — ^what  was  the  last -  j 

Q.  Of  the  Gray  patent  to  the  Bendix  sextant?  A.  I  W 
not  sure  I  understand  what  you  mean  by  “make  no  mf- 
ference  to  me,”  All  I  have  attempted  to  do  is  point  but 
what  I  think  the  differences  are.  It  isn’t  a  question |  of 
making  a  difference  to  me.  j 

Q.  I  don’t  know  whether  it  makes  a  difference  to  jj’ou 
or  not.  Dr.  Clauser.  All  I  want  to  know  is  your  opinion 
as  an  expert  with  regard  to  the  thing  that  you  hive 
testified  rather  freely  about,  and  that  is  what  you  say 
is  infringement  of  the  claims  of  the  Gray  patent  by  the 
Bendix  sextant. 

Now  you  admit  that  the  mechanisms  are  different,  and 
I  say  to  you.  Is  it  your  opinion  that  these  differences 
in  the  mechanism  make  no  difference  insofar  as  the  ap¬ 
plication  of  the  Gray  claims  to  the  Bendix  sextant  ire 
concerned?  A.  I  think  I  see  it  now.  Yes.  The  stite 
of  affairs  is  this :  That  Gray  did  give  in  his  patent  draw¬ 
ings  a  specific  example  as  to  how  this  averaging  cofild 
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be  accomplished.  At  the  same  time  he  goes  on  to  recite 
very  carefnllj  a  large  nnmber  of  mechanisms  that  conld 
be  nsed  to  accomplish  exactly  the  same  thing,  and  tells 
where  yon  may  obtain  information  about  those  mech¬ 
anisms.  So  that  I  think  that  when  you  say  the  Gray 
device - 

1372  Qj  I  said  the  Gray  patent.  A.  Then  in  the  Gray 
patent,  there  is  this  difference  in  interpretation  as 

to  whether  one  talks  about  the  specific  example  ilustrated 
by  Gray,  or  whether  you  include  in  the  Gray  patent  the 
large  number  of  mechanisms  that  he  says  can  be  used 
alternately  to  this. 

Now  in  that  context,  including  that  set  that  is  de¬ 
scribed  by  Gray,  then  the  Bendix  device  falls  within 
the  Gray  patent  in  my  view. 

Q.  Now  in  connection  with  the  file  history  of  the  Gray 
patent  which  is  Defendant’s  Exhibit  20,  do  you  have  it 
theret  A.  Yes,  I  have  it. 

Q.  You  referred  to  pages  20,  21,  perhaps  also  22,  and 
stated  that  the  remarks  on  those  pages  did  not  refer  to 
any  of  the  claims  in  suit.  Is  that  correct?  A.  That’s 
right 

Q.  And  to  what  claims  did  .they  refer?  A.  Those  state¬ 
ments  were  addressed  to  Claims  12  to  15  of  the  applica¬ 
tion  which  became  Claims  4  to  7  in  the  patent. 

Q.  At  the  time  of  this  writing  in  the  application  they 
were  numbered  12  to  15,  isn’t  that  right?  A.  That  is 
correct. 

Q.  Now  please  turn  to  page  27.  There  are  some 

1373  new  i  claims  inserted  in  there,  isn’t  that  correct? 
A.  Yes,  sir. 

Q.  And  what  are  they?  A.  16,  17,  18  on  page  27. 

Q.  And  on  page  28?  A.  19,  20  and  21. 

Q.  And  they  include  the  claims  in  suit,  do  they  not? 
A.  Yes. 

Q.  Now  please  turn  to  page  30,  the  paragraph  begin¬ 
ning  at  about  10  lines  down  starting  with  *^the  new 
claims.” 


Win  yon  read  that  paragraph  into  the  record,  pleafie, 
so  it  mil  be  theref  j 

A.  “The  new  16  to  21  have  been  drawn  aloi|Lg 

the  lines  of  the  above  amended  clainis  12  to  15,  and  in 
certain  instances,  along  the  lines  of  the  allowed  claims 
8,  9  and  10.  New  Claim  16  is  concerned  principally  with 
those  two  features  of  the  applicant’s  device  which  ein- 
able  the  taking  of  an  nnintermpted  prolonged  sight  and 
for  automatically  integrating  the  variation  in  sight  that 
occur  during  the  taking  of  this  prolonged  sight.  In  this 
claim  the  several  means  recited  have  been  identified  wi|th 
respect  to  their  function  and  relationship  in  the  sai]|ie 
manner  discussed  above  in  connection  with  the  amend¬ 
ments  to  Claim  12.”  j 

1374  Q.  Going  back  to  your  discussion  this  momihg 
at  pages  21,  22  and  23,  which  you  read  and  d|s- 
cussed  at  some  length,  you  were  commenting  on  thdse 
remarks  as  an  engineer,  and  not  as  a  lawyer,  I  take  4? 
A.  Yes.  j 

Q.  You  did  not  intend  to  imply  anything  in  your  re¬ 
marks  with  regard  to  the  legal  ejQPect  of  those  remarks 
as  differentiated  from  what  they  meant  to  you  as 
engineer?  A.  I  believe  that  is  right.  j 

Q.  Now  in  your  previous  testimony  you  referred  to 
two  kinds  of  summation  which  you  identified  as  the  dis¬ 
crete  summation,  or  summation  of  discrete  values  |as 
one  kind,  and  as  continuous  summation  as  the  other  kiiid. 
You  still  agree  with  what  you  said  in  that  respect  lie- 
fore,  do  you  not?  A.  Yes.  ! 

Q.  The  answer  is  yes?  A.  Yes.  j 

Q.  And  it  is  still  true,  isn’t  it,  that  the  Bendix -  A. 

Could  I  interpose  there  that  at  that  time  I  did  not  reali^ 
that  this  was  going  to  become  the  issue  that  it  has,  a]|id 
my  answer  is  yes,  qualified  by  the  additional  statement 
that  I  made  to  clarify  my  previous  testimony,  the  ad<n- 
tional  statement  that  I  made  during  my  more  recent 
testimony.  I 


Q.  But  it  is  still  true,  is  it  not,  that  in  the  Bendix 
sextant  there  is  a  discrete  summation  according 

1375  to  the  definition  of  it  that  yon  gave,  that  is,  in 
other  words,  the  addition  of  a  nnmber  of  discrete 

valnes?  A.  Yes. 

Q.  And  it  is  true  that  in  the  device  shown  in  the  Gray 
patent,  in  the  actnal  one  shown  in  the  drawings,  that  the 
principle  of  operation  is  continnons  snmmation  rather 
than  discrete  snmmation.  T  A  Yes. 

Q.  Jnst  one  qnestion  with  regard  to  what  we  call  the 
shatter  patent.  I  take  it  yon  don’t  like  that  term.  I 
will  give  it  the  nnmber  2252341,  which  is  Plaintiffs’  Ex- 
Hbit  4. 

Yon  may  not  need  it.  Yon  have  yonr  booklet  from  which 
yon  testified  earlier?  A.  The  bnff  booklet. 

Q.  Which  everyone  has.  It  is  Exhibit  34. 

Now  as  I  nnderstand  it  yonr  disagreement  with  Cap¬ 
tain  Lavender  as  to  the  application  of  those  claims  is 
based  essentially  on  yonr  disagreement  with  him  as  to 
whether  the  averaging  device  is  part  of  the  means  for 
taking  observations  or  not?  A.  Yes,  with  a  qnalifica- 
tion  that  that  part  of  Captain  Lavender’s  testimony  is 
difficnlt  to  read  in  the  record.  It  is  not  easily  followed. 
And  in  doing  the  best  I  conld  to  interpret  what  he 
says,  I  believe  that  is  the  basis  of  my  disagreement  with 
him. 

1376  Q.  Bnt  in  any  event  I  think  yon  will  agree  that 
in  yonr  view  that  claim,  those  claims,  rather,  will 

not  apply  to  the  Bendix  sextant  nnless  yon  constme 
means  for  taking  observation  to  inclnde  an  averaging 
device.  That  is  the  way  yonr  analysis  is  shown  on  there? 
A.  Yon  asked  me  if  I  stand  on  that,  and  I  do. 

Q.  And  the  red  parts  there  are  all  defined  by  one  danse 
in  the  claim,  are  they  not?  A  Yes,  sir. 

Q.  What  is  that  danse?  A.  It  is  the  part  nnderlined 
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in  red  which  reads  “means  supported  on  said  frame  |  for 
making  an  observation  measurement/^  ! 

Q.  And  that  means  for  making  an  observation  meashre- 
ment  when  applied  to  the  color  chart  includes  all  of  j  the 
averaging  device  then?  A.  It  includes  the  sighting  j  de¬ 
vice,  mirror  tilting  and  measuring  device,  the  control 
knob  and  averaging  device.  | 

Q.  Isn’t  it  a  fact  that  what  I  call  the  “shutter”  in  the 
Bendix  sextant  works  just  the  same  when  you  tun|  on 
the  clock  whether  you  take  any  observations  or  not? ! 

Let  me  withdraw  that  question.  I 

Don’t  you  recall  that  we  had  the  sextant  in  fron^  of 
you  when  you  testified  here  before,  and  we  set  it  on|  the 
desk,  and  we  turned  on  the  clock,  and  we  did  not  ^ook 
through  the  telescope  at  all,  and  we  took  no[  ob- 
1377  servations,  and  we  didn’t  adjust  the  means  forj  the 
observations,  but  the  shutter  worked  just  the  same, 
didn’t  it?  A.  Yes.  j 

Q.  And  no  average  was  being  recorded  at  the  time 
because  we  had  it  set  at  zero.  You  don’t  remember  tjiat? 
Al.  Oh,  I  remember  it  very  well,  sir.  You  see,  I  tjiink 
an  average  was  being  taken  | 

Q.  Noting  was  being  registered.  A.  But  nothing  is 
a  perfectly  good  average.  i 

Q.  Well,  I  won’t  quarrel  with  you  on  that  A.  !lf  I 
have  no  money  in  my  pocket  for  the  whole  day,  the|  av¬ 
erage  is  zero  for  the  whole  day  on  the  amoxmt  of  m^ney 
I  have. 

Mr.  Hudson:  I  think  that  is  all,  Your  Honor.  | 

Mr.  Hall:  Just  to  refresh  everybody’s  recollection^  the 
same  would  be  true  of  the  Everitt  patent  if  you  pi|it  it 
down  there  and  didn’t  look  through  it  and  took  six  shots, 
you  would  average  up  zero,  woxildn’t  you? 

The  Witness:  That  is  right.  ' 

Mr.  Hall:  There  is  no  difference  then  in  that  resjiect? 
The  Witness:  No  difference  between  what  and  wh^t? 


I 
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Mr.  Hall:  Everitt  and  the  Bendix  sextant  in  that  re* 
spect. 

The  "Witness :  Yes,  that  is  right. 


1394  The  Conrt:  Very  welL  It  is  identified  as  In¬ 
terrogatory  No.  28  and  the  answer  thereto.  It  will 

be  received. 

(Plaintiffs’  Interrogatory  No.  28  and  defendant’s  an¬ 
swer  thereto  are  as  follows:) 

1395  “INTEEEOGATOEY  28 

“(a)  Does  Defendant  have  any  reason  to  be¬ 
lieve  that  the  United  Kingdom  Government  has  made 
an  investigation  of  its  records  to  determine  if  any  Bendix 
sextants  (of  the  types  involved  in  this  snit)  were  sup¬ 
plied  to  the  United  Kingdom  Government? 

**(b)  If  the  answer  to  interrogatory  28(a)  is  in  the 
affirmative,  state  completely  what  information  Defendant 
has  as  to  the  result  of  the  investigation.” 

(Defendant’s  Answer:) 

‘‘INTEEEOGATOEY  28. 

**(a)  Yes,  as  indicated  in  the  following  answer  to  In¬ 
terrogatory  No.  28  (b). 

“(b)  At  defendant’s  request  to  the  United  Kingdom 
Government  through  the  offices  of  the  U.  S.  Embassy  at 
London,  the  United  Kingdom  Gk)vemment  produced  copies 
of  certain  lendlease  requisitions  for  aircraft,  but  only 
of  certain  requisitions  which  defendant  had  specified  by 
number. 

“Also  defendant’s  London  representative,  Mr.  P.  J. 
Cleveland,  received  the  following  letter  dated  June  7, 
1955:— 

1396  “  ‘I  refer  to  the  second  paragraph  of  your  let¬ 
ter  of  the  6th  May,  1955,  and  to  the  last  para¬ 
graph  of  my  letter  of  the  2nd  June.  Upon  both  points 


I  can  now  say  that  in  the  view  of  Her  Majesty^s  Goverh- 
ment  no  Bendix  PA  Sextants  were  snpplied  beyond  thp 
three  taken  for  investigational  and  research  purposes,  i 

Yonrs  faithfully, 

(sgd)  A  C.  Newman  j 
Principal  Assistant  Treasury  Solidto^ 

I 

Messrs.  P.  J.  Cleveland  &  Co.,  | 

(For  the  attention  of  J.  T.  Harris,  Esq.), 

Bank  Chambers, 

89,  Southampton  Buildings, 

Chancery  Lane,  W.  C.  2.’  ”  ! 

Mr.  Hall:  And  I  would  like  to  offer  plaintiffs’  request 
for  admission  No.  8(e)  and  plaintiffs’  request  for  a4- 
mission  No.  65  and  also  No.  66  and  the  defendant’s  an¬ 
swers  thereto.  j 

And  here  again  I  suggest  that  the  Court  Eeporter  typ^ 
those  into  the  record. 

The  Court:  It  wiU  be  received.  j 

I 

1397  (Thereupon  Plaintiffs’  Bequests  for  Admissioii 
Nos.  8(e),  65  and  66,  and  the  defendant’s  answerls 
thereto  are  as  follows:)  j 

(Plaintiffs’  Bequest  for  Admission  No.  8(e))  | 

“(e)  Defendant  has  received  approximately  $1,000, OOO.06 
from  the  British  Government  in  payment  for  the  war 
time  manufacture  in  Britain  of  material  for  the  British 
armed  forces  embodying  inventions  covered  by  British 

patents  owned  by  defendant.”  j 

I 

(Defendant’s  Answer  to  No.  8(e))  j 

“(e)  Defendant  admits  receipt  of  approximately  $140^- 
000.00  referred  to  iu  answer  8(a),  and  of  $17,461.24  ih 
February,  1942,  from  plaintiffs  for  commercial  sales  by 
plaintiffs  of  altimeters  and  rate  of  climb  instruments  emj- 
bodying  inventions  of  British  patents  owned  by  defend* 


ant,  bnt  denies  that  it  received  any  other  compensation 
for  sales  by  plaintiffs  of  aircraft  instruments  embodying 
inventions  of  any  of  defendant's  patents. 

“Defendant  admits  receipt  of  $669,085.51  from  the  Brit¬ 
ish  Air  Commission  as  a  compromise  settlement  of 
1398  defendant's  claim  against  Rotax,  Limited,  a  British 
corporation  not  connected  with  plaintiffs,  for  roy¬ 
alties  due  xmder  an  agreement  dated  December  31,  1932, 
and  relating  to  engine  starters.’’ 

(Plaintiffs’  Eeqnest  for  Admission  No.  65) 

“65.  The  United  Kingdom  Government  regarded  the 
Mark  TXA  sextant  as  a  military  secret  in  1941.” 

(Defendant’s  Answer  to  No.  65) 

“65.  Admitted.” 

•  •  •••••••• 

Mr.  Hall:  Now,  in  onr  final  argument  we  will  want  to 
rely  on  Hackworth’s  Digest  of  International  Law,  which 
is  an  official  publication  of  the  State  Department,  Vol¬ 
ume  4,  Page  605,  and  in  order  that  there  can  be  no  argu¬ 
ment  over  our  right  to  rely  on  it  I  am  going  to  ask  your 
Honor  to  1:ake  judicial  notice  of  it,  since  it  is  a  publica¬ 
tion  of  the  State  Department. 


1400  Mr.  Hudson:  Now,  may  I  ask  your  Honor,  as  I 
understood  your  comment  before  lunch,  it  was  to 

the  effect  that  this  document  here  and  also  those  sub¬ 
mitted  by  the  Department  of  Justice  should  all  be  re¬ 
ceived  in  evidence  just  to  complete  the  evidence,  and  if 
that  has  been  the  ruling,  I  would  have  no  objection  to 
that,  but  I  would  like  to  offer  at  the  same  time  the  docu¬ 
ment  submitted  by  the  Department  of  Justice,  the  cer¬ 
tified  copies  of  communications  between  the  Department 
of  State  and  the  British  Foreign  Office. 

1401  Mr.  Hall:  If  you  want  it  all  in,  we  have  no  ob¬ 
jection.  If  you  want  to  offer  yours  in  addition  to 


ouri 


Mr.  Hndson:  I  thiTilr  that  is  the  simplest  way  ont  pf 
the  HilpTTiTnfl.  and  will  save  a  lot  of  tronble  and  time.  | 
The  Court:  Well,  have  yon  marked  yonrst  | 

Mr.  Hndson:  I  ^ve  not,  if  the  Court  please.  I 

The  Court:  It  is  marked  “filed’’  but  if  you  wish  to 
mark  it  as  an  exhibit  you  may  do  so.  | 

Mr.  Hudson:  Then  I  offer  as  Defendant’s  Exhibit  l^o. 
58,  the  letter  from  the  Department  of  Justice,  datjsd 
October  14,  1955,  together  with  the  fourteen  attachments 
listed  in  the  letter,  certified  copies  of  which  are  attachjsd 
to  the  letter,  all  as  Defendant’s  Exhibit  l{p.  58.  | 

The  Court:  Plaintiffs’  Exhibit  No.  50,  which  is  tpe 

certificate -  j 

Mr.  HaU:  No.  58,  your  Honor.  j 

The  Court:  That  is  No.  58 T  Plaintiffs’  Exhibit  No.  |58 
win  be  received  in  evidence.  Defendant’s  Exhibit  l^o. 
58  will  be  received  in  evidence.  I 

I 

(Thereupon  a  document  identified  as  a  memorandijm 
submitted  by  the  UJSl  Government  was  marked  by  t^ie 
Deputy  Clerk  as  Plaintiffs’  Exhibit  No.  58  and  receivled 
in  evidence.)  | 

(Thereupon  a  document  identified  as  a  memorandijm 
submitted  by  the  U.S.  Government  was  marked  by  tpe 
Deputy  Clerk  as  Defendant’s  Exhibit  No.  58  and  received 
in  evidence.) 


1403  The  Court:  Now,  there  is  one  remaining  matter, 
as  the  Court  recalls  it,  that  has  been  reservjed 
and  that  is  the  Court’s  ruling  on  Defendant’s  Exhil^t 
No.  13.  I 

That  is  the  only  thing  that  the  Court  recalls  is  pelt¬ 
ing.  And  the  Court  has  already  indicated  its  ruling  in 
Defendant’s  Exhibit  No.  13  in  view  of  the  absence  frojm 
Defendant’s  Exhibit  No.  13-A,  the  letter  of  November 
10th,  of  the  drawings  and  the  only  question  remainingj — 
which  indication  is  that  the  Court  believes  the  objection 
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to  the  admission  of  the  exhibit  absent  the  drawings  is 
valid — ^is  the  question  as  to  the  admissibility  of  the  re¬ 
maining  portions  of  No.  13,  which  is  the  letter  of  Angost 
26th,  and  the  Court  has  already  expressed  its  view  with 
respect  to  that 

The  Court  will  permit  these  to  be  made  the  subjects 
of  offers  to  prove  bnt  the  Court  has  not  been  per- 

1404  snaded  that  they  are  admissible  and  wHl  so  rule, 
sustaining  the  plaintiffs*  objection  thereto. 

Now,  is  there  anything  farther? 

Mr.  Hall;  Nothing  farther  for  the  plaintiffs,  yoar  Honor. 

The  Coart:  Very  WelL 

Mr.  Hadson:  Woald  it  be  necessary  for  me  to  do  more 
since  yoar  Honor  has  said  that  they  will  be  made  sab- 
ject  to  offer  of  proof?  Mast  I  make  a  formal - 

The  Coart:  Well,  yoa  may  formally  make  an  offer  to 
prove  them  which  the  coart  will  overrale,  if  yoa  desire. 

Mr.  Hadson:  I  want  my  record  to  be  in  shape.  That 
is  aU. 

The  Coart:  The  record  will  indicate  that  coansel  for  the 
defendant  makes  an  offer  to  prove  Defendant’s  Exhibit 
No.  13  and  all  the  contents  thereof.  There  are  three  parts 
of  that,  I  believe.  That  will  inclade  in  the  offer:  13, 
13-A  and  13-B. 

Mr.  Hadson:  There  was  one  other  letter,  if  the  Coart 
please,  of  Jaly  31,  1941,  and  it  came  jast  ahead  of  the 
groap  of  things  which  were  in  Exhibit  No.  13,  and  it 
was  the  first  letter  sending  a  specimen  of  the  IX-A  sex¬ 
tant  to  the  Navy  for  examination. 

The  Coart:  That  was  the  letter.  No.  13,  I  believe,  dated 
Aagast  26th. 

1405  Mr.  Hadson:  No,  it  was  an  earlier  letter  than 
that,  if  the  Coart  please,  ander  a  separate  certifi¬ 
cate,  and  I  believe  there  has  been  no  raling  on  that. 

The  Coart:  That  is  Exhibit  No.  12? 

Mr,  Hadson :  That  is  No.  12,  yes,  sir,  if  the  Coart  please. 

The  Coart:  Well,  it  seems  to  the  Coart  that  it  comes 


I 


683  i 

I 

within  the  mling  on  No.  13.  The  Court  wHl  make  th|e 
same  ruling  as  to  Defendant’s  Exhibit  No.  12.  j 

The  record  will  show  that  defendant’s  counsel  makes 
an  offer  to  prove  defendant’s  Exhibit  No.  12  and  that 
the  Court  rejected  the  offer,  sustaining  objection  to  the 
offer  to  prove.  | 

•  ••••••  I 
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Pkdnliib' Ebdiibit  No.  "A" 

CROSS  LICENSE  AGREEMENT. 

This  Agbeement,  made  and  entered  into  this  21st  day 
of  Angnst,  1936,  by  and  between  S.  Smith  &  Sons  (Motor 
Accessories)  Limited,  whose  registered  office  is  at  Crickle- 
wood  Works,  Cricklewood,  in  the  Connty  of  Middlesex, 
England,  a  Company  incorporated  under  the  laws  of  Eng¬ 
land,  for  itself  and  its  snbsidiary  Companies,  inclnding 
Messrs.  Hnghes  &  Sons  Limited  (all  hereinafter  called 
“Smith”),  Party  of  the  One  Part,  and  Bendix  Aviation 
Corporation,  a  corporation  organized  nnder  the  laws  of 
the  State  of  Delaware,  United  States  of  America,  having 
an  office  and  place  of  business  at  105  West  Adams  Street, 
Chicago,  Illinois,  United  States  of  America,  and  its  sub¬ 
sidiary  companies,  including  Pioneer  Instrument  Com¬ 
pany,  Inc.,  a  corporation  of  the  State  of  New  York,  Bendix 
Marine  Products  Company,  Inc.,  a  corporation  of  the  State 
of  Delaware,  and  Julian  P.  Friez  &  Sons  Inc.,  a  corpora¬ 
tion  of  the  State  of  Maryland  (all  hereinafter  referred  to 
as  “Bendix”),  Parties  of  the  other  Part: 

Wetnesseth: 

Whekeas  the  Parties  hereto  have  been  engaged  in  the 
manufacture  and  sale  of  instruments  of  many  types;  and 

Whereas  it  is  the  desire  of  the  Parties  to  mutually  ex¬ 
change  information  and  knowledge  in  connection  with  the 
design  and  manufacture  of  instruments  for  the  Aviation 
and  Marine  fields  only ;  and 

Whereas  both  of  the  parties  are  the  owners  of  Patents 
relating  to  instruments  and  the  use  and  manufacture  there¬ 
of,  as  more  particularly  set  forth  in  Schedule  (J  )  hereof, 
and  Smith  has  manufactured  and  sold  in  England  instru¬ 
ments'  for  the  Aviation  and  Marine  fields  as  mentioned  in 
the  annexed  Schedule  (B),  and  Bendix  has  manufactured 
and  sold  in  the  United  States  instruments  for  Aviation  and 
Marine  purposes  as  mentioned  in  the  annexed  Schedule  (C). 
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Now  Theeepobe,  for  and  in  consideration  of  the  covef 
nants,  promises  and  agreements  herein  contained,  as  weli 
as  in  consideration  of  the  snm  of  Ten  Dollars  ($10.00)  iit 
hand  paid  by  each  of  the  parties  to  the  other,  the  receipt 
of  which  is  hereby  acknowledged.  It  Is  Mutxtatj.y  CovEj- 
NANTED  AlTD  AgBEED  AS  FoiiLOWS  :  | 

I 

L  Each  of  the  Parties  will  divulge  and  transmit  to  th^ 
other  all  pertinent  technical  information  relative  to  th^ 
manufacture  and  design  of  instruments  for  the  Marine  and 
Aviation  fields,  in  so  far  as  the  Parties  are  permitted  so  to 
do  by  their  respective  governments,  it  being  distinctly 
understood  that  the  word  “instrument”  is  defined,  so  far 
as  this  Agreement  is  concerned,  as  a  recording,  measuring, 
indicating  or  similar  device  which  may  be  used  independ¬ 
ently  or  in  conjunction  with  other  devices,  but  is  not  to  b^ 
regarded  as  embracing  a  system  or  arrangement  or  com|- 
bination  wherein  results  other  than  recording,  indicating 
or  measuring  may  be  obtained. 

2.  Each  of  the  Parties  hereto  grants  and  will  grant  to  thk 
other  a  non-exclusive  license  for  the  subjects  defined  iji 
Clause  (I)  under  its  present  and  future  patents  and  ini- 
provements  thereon  or  additions  thereto,  as  far  as  it  iis 
within  the  power  of  each  to  do  so,  in  their  respective  terri¬ 
tory,  Bendix  receiving  a  license  for  the  United  States  df 
America,  its  dependencies  and  possessions,  under  the 
owned  or  controlled  Patents,  and  Smith  receiving  a  license 
for  the  United  Kingdom,  Northern  Ireland  and  the  Britis|b 
colonies,  dependencies,  protectorates,  mandated  territories 
and  dominions  other  than  Canada  under  the  Bsimix  Paj^ 
ents,  said  territories  being  hereinafter  referred  to  as  tl^e 
“licensed  territory”  respectively.  j 

Both  of  the  Parties  shall  be  entitled  to  manufacture  anjd 
sell  in  the  Dominion  of  Canada  and  each  hereby  grants  |a 
non-exclusive  license  to  the  other  so  to  do.  ! 


3.  When  either  of  the  Parties  manufactures  and  seljs 
instruments  embracing  a  patented  device  of  the  other  Part^, 
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it  will  pay  to  the  other  Party  compensation  therefor  in  the 
form  of  a  royalty  dnring  the  life  of  the  Patent  of  seven 
and  a  half  per  cent  (7%%)  of  the  net  price  received.  Said 
seven  and  one-half  per  cent  (7%% )  to  be  free  of  taxes  in  the 
licensed  territories  and,  in  other  words,  to  be  snch  a  sxun 
that  after  paying  the  taxes  in  the  licensed  territories  there¬ 
on  wonld  amonnt  to  seven  and  one-half  (7^%)  per  cent 
of  the  net  sales  price. 


8.  Neither  of  the  Parties  guarantees  the  validity  of  its 
Patents  but  each  of  the  Parties  agrees  that  so  long  as  this 
Agreement  is  in  effect  and  for  a  period  of  five  years  after 
its  termination  or  the  disclaiming  of  any  Patent,  the 
Licensee  Party  will  refrain  from  in  any  way,  directly  or 
indirectly,  contesting  the  validity  of  any  Patent  licensed. 

9.  Each  of  the  Parties  will,  in  accordance  with  the  Laws 
existing  in  the  licensed  territories,  mark  each  device  with 
the  proper  licensed  Patent  number  and  employ  the  name 
and  marks  registered  or  not  registered  usually  associated 
with  said  product  but  never  so  as  to  jeopardize  or  impair 
the  validity  of  any  registered  Trade-Mark  or  property 
right  already  vested. 


15.  When  either  of  the  Parties  manufactures  and  sells 
instruments  not  covered  by  Patent  or  Patents  for  which  it 
has  requested  of  the  other  Party  detailed  drawings,  techni¬ 
cal  information,  etc.,  and  which  request  shall  have  been 
accompanied  by  notification  of  its  intention  to  manufacture 
any  such  unpatented  device  of  the  other  Party,  then  it  will 
pay  four  per  cent  (4%)  of  the  net  sales  of  such  instruments 
to  said  other  Party  during  the  life  of  this  Agreement. 


18.  In  the  event  that  a  third  party  infringes  the  Patents 
of  the  Licensor  Party  in  the  Licensee’s  territory,  the 
Licensee  may  and  is  hereby  empowered  and  authorized  to, 
if  necessary,  sue  such  infringer  or  infringers  in  the  name 
of  the  Licensor  as  plaintiff  or  oo-plaintiff . 


I 


* 

< 

♦ 
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Fkdniifb' Exbibit  No.  1  j 

i 

PliAETTIPP's  IirrEEEOGATOBY  20.  j 

20(a)  Bid  Defendant's  representatives  who  took  part  ^ 
the  negotiation  of  the  Smith-Bendix  contract  of  Angust  21, 
1936  (Plaintiffs^  Exhibit  A)  make  any  written  memorandnim 
or  memoranda  (inclnding  letters  and  other  documents) 
stating  the  whole  or  any  part  of  the  substance  of  any  oral 
negotiations  between  the  parties?  If  so  state  the  date  <|>r 
dates  of  the  memorandum  or  memoranda  and  by  who^ 
made.  | 

I 

(b)  Produce  a  copy  of  any  memorandum  or  memoran<^ 
cited  in  your  answer  to  interrogatory  20(a).  | 

DeFENDAITT's  AsTSWEB  to  IlSTEBBOGATOBT  20.  | 

20(a)  The  following  four  letters  are  within  the  category 
mentioned  in  this  Interrogatory :  j 


2.  Letter  from  F.  A.  Stanton  to  Mr.  Marcus  dated  May  7, 
1936. 


20(b)  Photostatic  copies  of  the  above  four  items  ^re 
attadied  hereto. 


Letteb  Fbom  Stanton  to  Mabcus.  | 

P.  A.  Stanton  j 

Mr.  Marcus  I 

May  7, 19^. 

I 

Enclosed  please  find  a  draft  of  Agreement  that  I  am  pre¬ 
senting  to  S.  Smith  and  Sons  after  discussions  with  Mr. 
dordon  Smith.  | 


I  have  deliberately  left  out  clauses  x)ertaining  to  a  les^r 
royalty  when  sales  are  made  to  Departmental  Agencies  I  of 
the  Government  and  not  allowed  by  their  Accountants,  ijly 
reason  in  leaving  this  out  was  because  it  is  my  belief  tl^t 
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the  qTiestion  is  less  apt  to  arise  in  the  United  States  than  in 
Great  Britain  and  if  the  clanse  is  in  onr  old  friend  Mr. 
Meadowcroft  might  take  advantage  of  it.  In  other  words, 
it  seems  to  me  to  be  more  detrimental  to  ns  in  this  instance 
than  to  Smith,  althongh  yon  will  notice  it  has  been  inserted 
in  the  Antomatic  Pilot  Agreement.  I  wonld  ask  that  yon 
consider  carefully  this  point :  as  I  have  written  the  Agree¬ 
ment  and  as  I  think  it  wonld  be  construed,  the  royalty  wonld 
be  paid  on  all  patents  regardless  of  their  nature.  It  is  pos¬ 
sible  for  ns  to  procure  in  England  improvement  patents  on 
devices  that  wonld  not  be  the  subject-matter  of  a  patent 
grant  in  the  United  States.  To  that  extent,  the  Agreement 
is  favourable  to  ns.  If  the  Agreement  can  be  construed  to 
cover  all  classes  of  patents,  then  royalties  wonld  have  to  be 
paid  in  the  event  that  the  Licensor  took  out  design  patents. 
It  is  just  as  easy  to  procure  a  design  patent  in  the  United 
States  as  is  in  Great  Britain.  I  think  that  design  patents 
should  be  exempted  from  the  Agreement  but  I  wonld  like 
to  have — ^if  yon  agree  with  me — ^this  contention  raised  by 
yon  instead  of  my  raising  it  in  the  first  instance  with  Smith. 
•  ••••••••• 

PASmirg.  F.  A.  STANTON. 


Plahttiff^s  Iittebeogatoey  33. 

Did  the  United  States  Government  invoke  the  Eoyalty 
Adjustment,  Act,  of  October  31,  1942,  35  U.S.C.  (1946  ed.) 
89  in  connection  with  the  royalties  claimed  in  this  snitT  If 
so,  state  the  name  of  the  Government  official  who  invoked 
the  Act,  and  the  date  of  any  and  all  written  notices  given 
under  the  Act. 

Defendaistt's  AsrswEE  to  Inteeeogatoey  33. 

No. 


I 
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I 

Plahtthts'  Bequest  fob  Admissiok  26.  j 

Defendant  received  approximately  $140,000  for  war  tinJe 
manufacture  by  plaintiffs  for  the  British  government  6f 
altimeters  and  rate  of  climb  instruments  licensed  und^r 
the  agreement  (PL  Ex.  A).  j 

I 

Defendaitt's  Answee  to  Admission  26.  ! 

I 

26.  Admitted.  See  Answers  8o  and  86.  | 

I 

•  ••••••••  j# 

Plaintiffs^  Bequest  fob  Admission  55.  | 

The  Agreement  of  August  21, 1936  was  written  by  P.  A. 
Stanton,  who  was  then  a  patent  attorney  employed  bjy 
Defendant  and  who  is  now  deceased.  | 

I 

Defendant's  Answeb  to  Admission  55.  j 

No  sworn  answer  to  this  request  for  admission  was  eithejr 
served  or  filed.  j 

•  ••••••••'• 

Plaintiffs'  Bequest  fob  Admission  61.  [ 

So  far  as  Defendant's  employee  Stephen  Cerstvik  know^, 
the  United  States  never  directed  Defendant  not  to  pajy 
royalties  on  sextants  made  for  the  U.  S.  Government.  j 

Defendant's  Answeb  to  Admission  61.  I 

I 

61.  No  sworn  answer  to  this  request  for  admission  wi^s 

served  or  filed.  i 

1 

Plaintiffs'  Bequest  fob  Admission  63. 

Defendant's  attorney  of  record,  Joseph  Q.  Stansfield,  is 
an  employee  of  Defendant  Corporation.  Since  April  of 
1952,  taking  action  in  connection  with  the  defense  of  the 
present  suit  has  been  within  the  scope  of  his  assigned  dutieA 

Defendant's  Answeb  to  Admission  63.  ! 

! 

63.  Admitted.  I 


I 

I 


I 

I 
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The  FoUiOwiHG  Amt  Excebfts  of  the  Becobd  fbom 

DeFBITDAHT's  OBIOIHAIi  AhSWEB  AlTD  C^tneTEEBCIiAIM 

UNITED  STATES  DISTBICT  COUBT 
DISTBICT  OF  COLTTMBIA 

Civil  Action  File  No.  1690-52 


AnSWEB  and  COTTNTEBdiAIM 


Paragraph  4.  Defendant  admits  the  allegations  of  this 
paragraph. 

Paragraph  7.  Defendant  denies  the  allegations  of  this 
paragraph  except  that  it  admits  that  it  has  mannfactnred 
and  sold  instruments  in  Marine  and  Aviation  fields  embody¬ 
ing  the  inventions  of  one  or  more  of  said  patents  *  *  *. 


Paragraph  9.  Defendant  admits  the  all^ation  of  this 
paragraph  and  states  that  *  *  •  a  limited  number  of  sextants 
so  marked  were  sold  to  the  United  States  Government  •  *  * 
and  all  sextants  that  defendant  sold  commercially  bore  sudi 
patent  numbers,  and  that  substantially  the  same  number 
plate  was  used  on  both  those  sold  to  the  United  States 
Government  and  those  sold  commercially  by  defendant. 


Paragraph  11.  Defendant  denies  the  allegations  of  this 
paragraph  except  that  defendant  admits  that  7%%  royalties 
are  due  S.  Smith  &  Sons  (England)  Ltd.  on  sextants  em¬ 
bodying  the  inventions  of  said  patents  or  any  of  them  which 
defendant  manufactured  and  sold  commercially  *  *  *. 
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Plaintiffs*  Exhibit  No.  1  (Cont*d.)  \ 

\ 

Paragraph  12.  Defendant  admits  the  allegation  of  this 
paragraph  and  states  that  royalties  have  been  accnmnlated 
and  will  be  paid  by  defendant  to  S.  Smith  &  Sons  (England) 
Ltd.  for  commercial  sales  by  defendant  if  and  when  a  b^- 
ance  is  fonhd  by  the  Conrt  in  plaintiffs*  favor.  I 

CoUNTEBdiAIM  | 

i 

For  a  connterclaim  to  the  canse  of  action  set  forth  ^ 
the  complaint  defendant  says:  j 

I 

39.  This  Conrt  has  jurisdiction  of  this  counterclaim  whiish 
is  based  on  the  Agreement  of  August  21,  1936,  Plaintiffs* 
Exhibit  A,  on  which  both  plaintiffs  and  defendant  cure  seek¬ 
ing  relief.  | 

•  . I* 

41.  Plaintiff  S.  Smith  &  Sons  (England)  Ltd.  has  hot 

paid  defendant  for  the  maintenance  of  defendant  *s  Briti^ 
patents  since  1940  under  the  provisions  of  paragraph  6  |of 
the  agreement  of  August  21,  1936;  and  plaintiff  Smjth 
owes  defendant  on  this  account  four  thousand  three  hiin- 
dred  and  forty  six  pounds  or  $16,451.04.  | 

42.  Plaintiff  S.  Smith  &  Sons  (England)  Ltd.  owes  de¬ 

fendant  royalties  on  commercial  sales  of  defendant  *s  prod¬ 
ucts  from  August  1,  1941  to  August  21,  1951,  when  the 
agreement  of  August  21,  1936  was  terminated,  in  at  le^t 
the  amount  of  £10,876.8s-.d7  or  $33,871.2L  | 

43.  Plaintiff  S.  Smith  &  Sons  (England)  Ltd.  owes  de¬ 

fendant  $1402.08  on  open  account  for  assembly  prints  ajud 
information  supplied  to  plaintiff  Smith  on  Humidity  Be- 
corder  Controller.  i 


46.  Defendant  has  received  statements  from  plaintiff  S. 
Smith  &  Sons  (England)  Ltd.  covering  sales  of  vario^ 
devices  embodying  designs  or  patented  inventions  of  de- 
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fendant  in  different  periods  as  to  wHcli  plaintiff  Smith 
acknowledges  that  royalties  are  dne  defendant.  These  de¬ 
vices  are  (1)  Bate  of  Climb  Indicators  (2)  Sensitive  Al¬ 
timeters  (3)  Assyns  (Antosyns)  and  (4)  Pressure  Heads 
(Pitot  Tubes).  Defendant  states  that  it  has  forwarded  other 
devices  embodying  designs  or  patented  inventions  of  de¬ 
fendant,  or  drawings  and  manufacturing  information  relat¬ 
ing  thereto,  to  plaintiff  Smith  at  its  request,  but  defendant 
has  received  no  information  from  plaintiff  Smith  as  to 
whether  it  or  its  subsidiaries  or  affiliates  has  manufactured 
and  sold  the  same  and  what  if  any  royalties  are  due  defend¬ 
ant  thereon  particularly  on  air  driven  Turn  and  Bank 
Indicator  Type  1700  manufacturing  information  for  which 
was  communicated  by  defendant,  at  the  request  of  plain¬ 
tiff  S.  Smith  &  Sons  (England)  Ltd.,  to  plaintiff  Smith’s 
affiliate  in  Australia,  Amalgamated  Wireless  (Australasia), 
which  is  identiffed  as  plaintiff  Smith’s  sub-licensee  in  the 
supplemental  agreement  of  June  7,  1940  between  plaintiff 
Smith  and  defendant,  a  copy  of  which  is  attached  hereto  as 
Defendant’s  Exhibit  7. 

47.  Defendant  states  upon  information  and  belief  that 
pl^tiff  Kelvin  and  Hughes,  Ltd.,  is  manufacturing  and 
selling  Climb  Indicators  covered  by  defendant’s  British 
patent  507,992  which  are  licensed  to  plaintiff  Smith  under 
the  agreement  of  August  21, 1936,  but  neither  plaintiff  Kel¬ 
vin  and  Hughes,  Ltd.  nor  plaintiff  Smith  has  rendered  any 
royalty  report  on  the  manufacture  or  sale  of  such  Climb 
Indicators  or  paid  any  royalties  thereon. 

48.  Defendant  states  that  plaintiff  S.  Smith  &  Sons  (Eng¬ 
land)  Ltd.  owes  large  sums  for  royalties  that  have  accrued 
on  Crown  and  commercial  sales  of  devices  embodying  de¬ 
signs  or  patented  inventions  of  defendant,  and  that  defend¬ 
ant  does  not  know  the  amount  of  such  royalties  but  estimates 
them  to  be  in  excess  of  $200,000.00. 

49.  Defendant  will  utilize  the  judicial  processes  of  this 
Court  to  determine  the  particular  devices  and  the  correct 


693  I 

Plaintiffs*  Exhibit  No,  1  (Cont*d.)  j 

number  of  sncb  devices  manufactnred  and  sold  by  plaint|ff 
Smith  or  its  snbsidiaries  or  aflSliates  on  which  defendant  |is 
entitled  to  royalties  and  the  amonnt  of  royalties  dne  theife- 
on,  and  after  having  obtained  that  information  defendant 
will  advise  this  Court  of  the  exact  amonnt  claimed  ]3y 

defendant  | 

Wherefore  defendant  denies  that  plaintiffs  are  entitlled 
to  the  relief  demanded  in  the  complaint  herein,  except  jto 
the  extent  above  indicated,  and  prays  (1)  for  judgment 
against  plaintiff  Smith  and  its  snbsidiaries  of  at  le^t 
$200,000.00  together  with  costs;  (2)  that  plaintiff  Smith jas 
a  foreign  national  post  a  bond  for  $200,000.00  and  ako 
security  for  costs  in  the  sum  of  $10,000.00;  and  (3)  tliat 
defendant  have  such  other  and  further  relief  as  may  Ibe 

.  j 

appropriate.  i 

William  B.  Kerkam  /s/  | 

Attorney  for  Defendant.  j 

Joseph  Q.  Stansfield  /s/  I 

Attorney  for  Defendant.  | 

I 

Gordon  W.  Daisley  /s/  | 

Attorney  for  Defendant,  i 

700  -  10th  Street,  N.W.  ! 

Washington  1,  D.  C.  ! 
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1939«  P.  F.  EVERITT  2,145347 
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Patented  Jan.  SI,  1939 
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UNITED  STATES  PATENT  OFFICE 
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12  nmimm. 

This  Insentlan  rdates  to  cmlcnlsting  znedt* 

ariiwTY.  fgf  Tn*«ni  tny  tM>.nim»nt«  MTwt  portiCQ- 

huijr  to  mrcftanism.  for  ershmtiiic  the  Bvetage 
vslne  of  e  series  of  saeccBstse  resdbigs  or  settings 
i  of  g  meesuring  instrument. 

The  object  of  the  inventloa  is  to  provide  simple 
end  easily  nian.Jactored  mechanism  which  win 
enable  the  average  vabie  of  any  predetermined 
number  of  readings  to  be  instantly  read  off  at  the 
)0  completion  of  the  series  of  readings  or  settings, 
and  a  further  object  is  to  provide  mechanism 
whi^  can  be  easily  and  quiciJy  pre-set  to  give  the 
average  of  any  particnlar  number  of  readings  in 
the  series  to  be  averaged. 

).*  In  the  arrangement  according  to  the  invention 
a  totalising  counting  medbanism  is  driven  from, 
or  shnnltanfonay  with,  the  measuring  instcument 
through  reduction  gearing  having  a  step-down 
ratio  equivalent  to  the  number  of  readings  in  the 
SO  series  to  be  averaged. 

Thus,  the  member  used  for  making  the  setting 
of  a  measuring  instrument  or  indicating  the  read¬ 
ing  thereof  is  driven  throat  or  simqltaneondy 
with,  a  train  of  gearirtieds  by  means  of  a  clutch 
20  vddch  is  engaged  for  each  setting  of  the  instru¬ 
ment,  but  is  disengaged  after  the  setting  or  read¬ 
ing  has  occurred  and  before  the  instrument  is 
returned  to  sero  or  to  any  convenient  fixed  poil- 
tloa.. 

SO  With  the  exception  of  the  first  gear  the  wheels 
of  the  gear  train  cany  appropriate  figures  and 
thus  focm  a  totaBiftig  coimtlng  mechanism  and 
the  soBcesslve  engagements  of  the  dutch  there¬ 
fore  produce  a  sunnnatlon  of  the  dtffecent  settings 
St  of  reedlngs  of  ths  instrument. 

However,  dne  to  the  reduction  ratio  of  the  gesr^ 
mg  through  wtddi  the  totalising  mechanism  is 
driven,  the  Indicatop  given  by  the  totaWmr  is 
not  the  sum  total  of  the  readings  of  the  measur- 
40  mg  mstrnment  but  is  the  sum  total  divided  by 
the  "twwbwr  of  iiisitingi.  wbidk  is  the  average 
value  of  the  series  of  readings. 

The  arrangement  is  paztlcolarly  appHcaMa  to 
the  averaging  of  a  series  of  readings  of  a  sextant 
4S  and  m  oDt  preferred  coostructlcn  On  sextant 
mlRur  is  adJiMtahie  by  means  of  medumism  dilv^ 
en  thmogti  eittier  a  coarse  adjustment  or  a 
fine  adjustment  whldi  can  be  coupled  to  the  sex¬ 
tant  ditve  by  means  of  a  dutdi.  and  the  total- 
M  idng  device  Is  driven  from  the  fine  adjustment. 
An  adjnstimie  stop  is  provldad  wtddi  can  be  aet 
to  provide  a  convenient  reference  point  to  whidi 
the  eextant  medianimt  Is  returned  after  each 
leadltw* *****  fine  t^U"**"****^  is  rrmpird 
••  up  and  need  to  move  the  sextant  intrxer  forward 
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to  the  exact  podtico  and  then  unwkipled  to  allow 
the  eextant  to  be  moved  ba^  to  ibe  stop  ready 
for  file  foDowing  rradtngs.  As  totaltwr  is 
driven  from  the  fine  adjustment  m|edianlsm  dur¬ 
ing  each  forward  movement  framj  the  reference  g 
point  or  stop,  the  totalhwr  diows  only  the  aver¬ 
age  of  these  small  addItioDal  movements  and  the 
correct  average  xea<mig  is  obtafaped  by  adding 
on  the  scale  reading  whidi  represents  the  refer¬ 
ence  point.  j  10 

Instead  of  driving  the  totalizer  only  dmiv  the 
forward  movement  from  the  refe^em  point  or 
stop,  the  drive  to  the  totalizer  mujy  be  arranged 
so  that  the  totalizer  is  not  dilvwi  during  the 
movement  forward  from  the  stopi  but  is  driven  If 
only  during  the  movement  be^  m  the  stop  from 
the  actual  reading  position.  Thijs  will  Bkewiae 
give  an  average  reading  of  the  extra  dManra 
from  the  stoD  to  tho  reufinkB. 

The  totalizer  is  provided  with  a  iiefttliig  knob  20 
by  means  of  whidi  tbe  totaltzrr  sbechttilmi  can 
be  returned  to  aero  before  tbe  bekinning  of  the 
next  set  of  resdmgs  to  be  averaged. 

The  resetting  meebanism  can  be  Combined  with 
tbe  dutch  control  mechanism  so  that  either  of  V 
theae  actuate!^  by  aHemattve 

movements  of  the  same  member.i  Tot  example 
it  can  be  arranged  ttiat  preadng  iii  or  polling  out 
a  knob  dedntches  the  totalizer,  while  revolving 
the  knob  will  reset  the  tntaBzrr.  These  two  mc^  gf 
tkns  can  be  made  eeparetdy  controOebie  by  the 
use  of  stops,  spitnee  or  other  suttakie  meane. 

In  an  altemattve  azrangementj  in  which  the 
MXteiit  is  sravldsd  vltli  ft  mw  gMT 

having  a  divided  head,  the  totaBaer  is  driven  dU  m 
rectly  from  the  fhaft  earxylng  the  mierameter 
head  and.  the  redaedon  ratio  ne^eamzy  for 
totallmr  to  dwer  an  average  readmg  Is  ********** 
from  tbe  micrometer  gear  and  tha  rdatkndilp 
between  tbe  acaledtvMons  engraved  on  the  total-  4i 
Imr  wheds  and  the  micrometer  hmd.  Xn  this 
construcUoa  the  stop  forming  the  fetcreneepeliit 
may  be  part  of  the  mkzooaeter  gear. 

The  acwanpenylng  drawings  fflUifrate  ths  in¬ 
vention  applied  to  a  sextant  lulthe  diaelidA  4i 
Vlg.  lisan  devatkm  of  the  sextaht 


Vlg.  2  is  a  side  view  kMkliig  m  the  dbeethm  of 
the  arrow  in  ng.  1. 

Figs.  3  and  4  are  detail  views.  ! 

Fig.  5  Isa  detail  view  of  the  *«*f******f  **«*«*■  M 
mam. 

Fig.  flllnatretestheaveraglngdkvieeoBaaB- 
tant  having  a  nderometcr  aerow  fikr. 

The  sextant  incinfles  a  frame  1  on  whidi  the 
vaxioaB  parti  are  supported  aad|  the  frame  Is  M 
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provided  oo  eadi  tide  vlih  hendfcie  t  vbldi  eea 
be  ptvoted  about  aads  ptm  S  to  occupy  ettber 
tbe  potfUop  ahown  in  full  Mnei  in  Ply.  2.  or  the 
poetticn  daown  in  dotted  iines.  At  their  lofwer 
a  cnda  the  handlra  2  are  joined  by  a  bridge  piece 
4.  and  are  retained  in  either  of  their  alternative 
poaltieps  by  a  gpriog  pre«ed  retaining  atod  I. 
nie  frame  i  alao  carxlee  the  amBary  tdeacope 
t  wUtti  ie  mounted  on  an  arm  1  pivoted  on  the 
10  frame  1  and  haa  aandated  with  it  three  adjart- 
abie  ahadea  tndlceted  at  t  which  are  hinged  on 
an  arm  •  pivoted  on  the  frame  I  oo-azially  with 
the  arm  IL  The  frame  I  alao  haa  dipped  on  it 
a  forehead  diiehi  ft  for  uae  when  taking  atar 
Ifi  obKTvatlana  and  the  ahidd  ft  la  faced  with  a 
layer  if  of  robber  or  other  aoft  matenal.  A 
watdi  holder  ft  and  dectxlc  lamp  it  for  i]lumi> 
natkm  are  alao  provided. 

The  Bfitant  miiioi  la  turned  by  mechaniam 
to  (not  diowtt>  conaiaWng  of  a  lever  % 

cplral  groove  in  the  face  of  a  dlac  or  drum  which 
carxiea  an  Ivorlne  acale  ft  from  which  tbe  ob- 
aervationa  axe  read.  Tbe  mechaniam  la  ao  de- 
aigned  that  the  acale  It  la  evooly  divided. 

£S  The  ooarae  adjuatment  or  qnldc  motion  of 
the  aextant  can  be  effected  by  turning  the 
knurled  whed  ft  which  la  aecured  to  a  boea  It 
on  the  drum  caxrying  the  acale  It.  Mounted 
on  tbe  boaa  It  la  a  wonn  wheel  IT  which  can 
00  be  damped  to  the  acale  drum  by  rotation  of  any 
one  of  a  number  of  damping  knoba  It  carried 
on  tbe  Quick  motion  wheel  It.  Thla  whed  II 
haa  projecting  from  it  a  pin  It  which  engages 
a  atop  2t  carried  by  the  frame  I  and  adjuatable 
35  to  poddon  by  rdeaae  of  a  clamping  nut  21. 

The  fine  adjuatment  or  slow  motion  mecha¬ 
niam  (see  alao  Flga.  3  and  4)  conalst  of  a  sleeve 
22.  rotatable  on  a  spindle  23.  and  tot^ral  at 
one  end  with  g  knurled  disc  24  mad  at  the  other 
^  with  a  bevd  gear  2t  which  meshes  with  a  bevel 
pinion  2t  which  rotates  a  worm  2T  engaging  with 
the  worm  whed  11.  Tbe  bevd  pinion  2t  and  the 
worm  whed  21  are  aecured  on  a  shaft  2t  which 
also  carzlea  a  second  loose  bevd  pinion  2t  meah- 
^  tog  with  the  bevd  gear  21  and  acting  as  an  ad¬ 
ditional  support  for  the  bevd  gear.  The  shaft 
2t  la  supported  to  a  bracket  St  whldx  alao  car¬ 
ries  the  totaUalng  counter  device  SI  and  an  addi¬ 
tional  lamp  SS  for  IDumlnatlng  the  reading  of 
„  the  counter  St  azul  the  scale  It. 

The  counting  mechanism  is  driven  from  the 
daft  2t  through  spur  gears  SS.  St  (Fig- 1)  which 
have  a  reducUon  ratio  such  that  the  reading 
of  the  counter  is  reduced  In  proportion  to  the 
»  number  of  readings  to  be  averaged  and  therefore 
**  shows  the  average  reading  directly. 

■nie  counting  device  has  indicating  drums  St 
which  bear  numerals  on  thdr  peripheries,  the 
numerals  being  visible  through  a  window  St. 
^  The  Indications  given  b;y  the  drums  St  are  in 
degrees  and  minutes  and  accordingly  one  of  the 
end  Indicating  drums  St  Is  marked  on  Its  pe- 
rlxtoery  with  the  numerals  0  to  9  to  Indicate  the 
units  of  minutes,  the  middle  drum  Is  marked  with 
the  numerals  0  to  5  to  indicate  tens  of  mlnuves. 
^  addle  the  other  end  drum  Is  marked  with  the 
numerals  0  to  9  to  lndlca>te  degrees.  The  drums 
are  driven  In  such  a  manner  that  when  the 
mtoute  units  drum  completes  a  revolution  the 
tens  of  minutes  drum  Is  stepped  forward  from 
**  one  numeral  to  the  next,  while  as  the  latter  drum 
Its  revolution,  tbe  drum  marked  to 
dxnr  degrees  is  stepped  forward  to  show  the 
n«»wt  nnmeraL  The  mechanism  for  producing 
this  may  be  of  any  suitable  form,  but 

one  preftored  arrangement  is  Illustrated  to  Fig. 


S  which  shows  the  gear  It  driving  A  toalhadeoo> 
pitog  or  contrite  wheel  If  praesed  by  a 
It  into  engagement  with  the  ffret  dnaa  ti' 
which  bM  projecting  from  one  v«ee  a  pair  of 
pins  n  maOi  engage  with  a  toothed  wheM  4t  5 
eadx  time  the  drum  It'  eamntotea  a 
The  wheel  tt  is  fredy  rotatable  on  a 
tl  and  the  teeth  of  whed  tt  also  pine 

42  projecting  from  the  eecond  drume  It"  eo 
that  this  drum  is  stepped  forward  from  one  10 
numeral  to  the  next  eadi  time  an  Is 

given  to  the  toothed  whed  tt  Iqr  the  drum  It'. 
The  drum  It"  also  has  projecting  from  it  a  pair 
of  pins  tl  which  engage,  eadi  time  the  drum 
It"  completes  its  total  indication,  with  a  sec-  13 
ond  toothed  Idled  44  alao  fredy  rotatable  on 
spindle  tl  and  an  impulse  is  therdnr  given  to 
tbe  whed  44  to  move  the  third  drum  on  from 
one  figure  to  the  next  through  the  pins  tt  pro* 
jetting  from  this  drum  and  ***y»y«"g  with  the  20 
whed  44.  The  spindle  tl  is  supported  to  end 
plates  tt  which  are  pivoted  on  the  frame  41  car¬ 
rying  the  counting  mechanism  mod  the  wheds  44 
and  44  are  held  to  engagement  with  the  phw 
oa  the  indicating  drums  by  blade  springs  tl  2$ 
pressing  on  the  spindle  41.  ao  that  the  wheds 
44  and  44  do  not  prevent  the  QUi^  resetting  of 
the  mechanism  to  zero  indicatiop  by  of 

the  resetUng  knob  4t. 

The  operation  of  tbe  device  is  aa  foDows.  An  ^ 
approximate  altitude  reading  is  taken  by  the 
sextant  using  the  coarse  adjustment  with  tbe 
fine  adjustment  uncoupled,  azrd  the  sextant  mir¬ 
ror  and  scale  drum  are  then  turned  baA  to  any 
convenient  acale  reading  bdow  tbe  minimum  alU-  ^ 
tude  so  that  this  scale  reading  can  form  a  ref¬ 
erence  point  above  which  all  the  readings  are 
taken,  and  It  is  not  then  necessary  to  return 
the  Instrument  to  zero  before  eadi  reading. 
While  the  instrument  is  still  set  to  the  reference 
point,  the  stop  2t  Is  released  by  turning  tbe 
riaunpiwg  nut  21  snd  then  bronght  against  the 
pin  It  projecting  from  the  coarse  adjustment 
knob  it  and  the  stop  24  is  locked  to  Its  new 
position  I9  tightening  the  nut  21.  The  sextant 
can  thus  be  brought  ba^  to  the  same  reference 
point  after  each  reading  by  bringing  the  pin 
it  •g^irtgfc  the  stop  2t.  With  the  sextant  to 
this  position,  the  first  reading  la  taken  by  000- 
neettog  up  tbe  fine  adjustment  mechanian  and  ^ 
using  this  to  adjust  the  sextant  to  the  exact 
reading.  The  wtm»  adjustment  is  then  disoon- 
nected  snd  the  sextant  returned  to  the  reference 
point  and  another  reading  taken  by  recosmeet- 
Ing  tbe  fine  adjustment.  This  proeem  is  re-  55 
peated  for  the  predetermined  number  of  read¬ 
ings  and  It  win  be  clear  that  eadi  time  the  sex¬ 
tant  is  turned  forward  from  the  xeferenoe  point 
by  means  of  the  fine  adjustment  the  oonnttog 
mechanism  is  moved  forward  through  an  ap-  so 
propriate  fraction  of  each  readtog  by  reason  of 
tbe  reduction  ratio  of  the  gearing  connecting  tbe 
counter  with  the  sextant  drive.  For  example  if 
a  set  of  six  successive  readings  are  to  be  taken 
the  counter  is  arranged  to  indicate  only  one-  65 
sixth  of  each  additional  movement  forward  from 
tbe  reference  potot  so  that  after  the  last  of  the 
six  readings  tbe  counter  shows  the  average  of 
the  six  additional  movements  beyond  the  refer¬ 
ence  point  and  It  la  only  necessary  to  add  on  to  7u 
this  average  readtog  the  angular  reading  corre¬ 
sponding  to  the  position  of  the  stop  (L  e.  the 
reference  potot)  to  obtain  the  oomidete  average 
of  the  series  of  measurements. 

The  same  conslderatldns  will  apply  tf  the  total-  If 
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ter  drive  ie  modlfled  ao  ttet  tbe  toialter  to 
driven  ooljr  dnxinc  tbe  zetnm  mevement  of  the 
aestent  from  the  readlDd  to  the  atop,  and  the' 
totalter  meiklma  and  the  drive  to  the  totaltoer 
S  mar  be  modtlWid  ao  that  the  totaltoer  to  Inop- 
erattve  each  time  the  wrtant  to  moved  forward 
from  tbe  reference  point  bat  to  driven  bgr  the 
aeztant  aa  the  latter  to  turned  bad:  from  a  read- 
bid  to  the  flaad  reference  point. 

10  Thto  ananaement  wheidiy  only  the  movementa 
forward  from,  or  ba^  to.  ttie  refOrenoe  point 
are  averaced  maMea  a  wnallffr  and  more  com¬ 
pact  totaffitna  mcthantom  to  be  need  and  tbe 
of  enora  oeeurrina  dne  to  wear  or 
10  aBglit  tanpmfeetJana  in  conatmctton  to  grcatiT 
xednoed. 

The  averacbic  device  above  deacrlbed  can  be 
apidled  to  anr  meaamind  taaatmment  whldi  in- 
corporates  a  mitable  drive  and  the  device  can 
20  be  arranced  to  Aaw  the  averace  value  of  any 
predetermined  number  of  mnaruiiinnti  bgr  antt- 
ably  alterinf  the  redoethm  ratio  of  tbe  oeailug 
throaghwhldi  the  conntlndmfrhanlam  to  driven. 

n  In  the  predetermined  number  of 

26  oboervatlooa  to  be  averaced  are  requited  tbe  to¬ 
taltoer  drive  haa  multiple  sear  radoa  obtafnert 
eltber  bgr  the  use  of  separate  gears  or  bgr  the  uk 
of  adjutoalde  gearinc.  for  ezami'to.  of  the  epi- 
cyclie  type. 

ao  In  the  arrangement  Shown  in  Fig.  6  the  sex¬ 
tant  to  provided  with  a  mlmaneter  screw  gear 
ooopled  directly  to  the  totaltoer.  A  shaft  M  has 
secured  on  it  a  worm  11  whidi  engages  with  a 
worm  sheel  It  having  any  convenient  number 
of  teeth  terminating  in  a  blank  portion  ISw  The 
worm  thread  has  square  ends  M  irtiieh  engage 
the  blank  part  IS  irtilch  thus  acts  as  the  atop 
or  reference  point.  The  shaft  M  carttos  at  one 
end  a  divided  head  II  amortated.  with  a  fixed 
40  Index  II  and  the  other  end  of  the  shaft  n  to 
coupled  direcUy  tbrou^  a  toothed  dutei  n. 
to  the  first  drum  of  the  totaltoer  II.  The  total¬ 
toer  to  provided  with  a  nisetting  knob  H  wbidb 
to  arranged  ao  that  outward  endwise  movenient 
46  of  it  disengages  the  dutch  n.  whereupon  rota¬ 
tion  of  the  knob  41  resets  the  totsdtoer.  Puditaig 
In  the  knob,  of  oonrae.  engages  tbe  dutch. 

One  revohitian  of  the  divktod  head  to  equal  to 
a  sextant  movement  of  one  degree  or  60  minotea 
60  vrtiereas  tbe  first  drum  of  the  totaltoer  to  marked 
so  that  one  revolution  thereof  dmws  10  minotea. 
There  to  thus  obtained  from  thto  rdadonshlp  an 
effective  redoctloo  of  6  to  1  so  that  the  totaltow 
win  indicate  directly  the  average  value  of  six 
^  rotatloni  of  the  divided  head. 

If  desired,  tbe  stop  member  may  be  Inoorpo- 
rated  as  part  of  the  mkrosneter  or  averaging 
gear. 

_  The  average  value  of  a  number  of  readings 
^  can  obviously  be  obtained.  If  desired,  bgr  a  com- 
blnatlon  of  the  methods  utUtoed  In  tbe  two  al¬ 
ternative  arrangements  above  deecrlbed.  name¬ 
ly,  by  a  combination  oi  rednetkm  by  medmcleal 
g.  gearing  in  the  drive  to  the  totalbdng  fioontlng 
merhantom  with  a  rednetkm  obtained  by  suit¬ 
able  of  the  totaWwT  scsle  hi  rdatkm 

to  the  Instrument  scale.  For  exaimrir.  the  me- 
gaar  mteit  give  a  3  to  1  redaction  whlto 
-0  tbe  rdatkm  between  the  sextant  scale  and  the 
counter  reading  might  give  a  3  to  1  redoethm 
resulting  in  a  total  redoethm  of  6  to  1  fbr  giving 
directly  the  average  of  six  iiiarttngs  The  aver¬ 
age  valoa  of  any  othdr  predstermlned  numbar 
..  of  readings  can  be  obtolned  In  the  same  way. 


WbMt  1  date  as  my  Inventkm  Ind  desire  to 
secure  by  Letters  Patent  to; 

1.  A  measuring  Instnimcnt  bav^  a  totaliz¬ 
ing  counthig  maebantom  driven  frbm.  or  stmui- 
taneously  with,  the  meenirlngl  Instnimmt 
throogb  gearing  giving  a  redoethm  ratio  equal 
to  tbe  reciprocal  of  a  predetermloed  number  of 
measurements  to  be  averaged,  jwherdy  the 
counting  indicates  directly  tbe  aver¬ 

age  value  of  the  uisssuitments  afijer  tbe  peede-  |o 
termined  number  of  meamremeijits  has  been 

3.  A  measuring  instrument  having  a  stop  cosi- 

■titiiung  a  reference  point,  a  totaniing  mecha¬ 
nism.  and  meana  operative  only  jshen  the  in-  ]a 
stiummt  to  moved  forward  from  Said  refeience 
point  to  a  reading  for  driving  sjald  totalhing 
mechanism  at  a  redoethm  rstio  edoal  to  the  re¬ 
ciprocal  of  a  predetermined  number  of  meas 
UTfmmts  to  he  averaged.  j  go 

S.  A  me  aiming  Instiument  having  a  stop  coo- 
stltutlng  a  reference  point,  a  totsjUilng  media- 
nlsm.  and  means  operative  only  ^dien  the  in¬ 
strument  is  moved  bade  to  said  r^ereoce  point 
from  a  reading  for  driving  said  tot^dtolng  mecha-  26 
ntom  at  a  redoethm  ratio  equal  to  the  recipro¬ 
cal  of  a  predeCennlned  number  of  measurements 
to  be  averaged. 

4.  A  sextant  having  a  totalWng  counting 
mechanism  driven  through  gearinjg  giving  a  re-  30 
dnethm  ratio  equal  to  the  reciprocal  of  a  pce- 
detetmined  number  of  measurements  to  be  aver¬ 
aged.  an  adjustable  stop  whidi  jan  be  aet  to 
prevent  tbe  aextant  from  bring  turned  back  be- 
yood  a  predetermined  poslthm  whjtdi  coostltotea  33 
a  reference  point,  g  slow  mothm  drive  constant¬ 
ly  coupled  to  said  redoethm  gearlpg.  sod  means 
for  coupling  the  slow  motion  drive  to  tbe  sex¬ 
tant  for  moving  the  latter  forwardj  from  tbe  ref¬ 
erence  point  and  uzKoupUng  the  slow  modon 
drive  from  tbe  sextsnt  when  the  latter  to  moved 
bade  to  the  rcfOtence  point. 

A  A  aextant  having  a  totaMjidng  counting 
mechanism  driven  throat  geartoig  gMng  %  re¬ 
duction  rmtlo  eqoal  to  the  redprlocal  of  a  pre-  ^ 
determined  nnmher  of  measurements  to  be  aver¬ 
age^  an  adjustable  stop  vdOeh  jean  be  set  to 
prev^  the  sextant  from  beini[  turned  bedc 
beyond  a  predetermined  poslthm  whidi  oonsU- 
tutes  a  reference  point,  and  for  unoou-  ^ 

pBng  said  redoethm  gearing  fro^  the  aextant 
the  movrmmt  of  tbe  latter  from  the  ref¬ 
erence  point  and  coupUng  the  iearlng  to  tbe 
aextant  durhig  its  movement  from  the  sextant 
reading  back  to  tbe  reference  poi^.  33 

A  A  measuring  Instrument  haying  a  totalis¬ 
ing  counting  mechanism  driven  f^om.  or  shnnl- 
with,  the  mfsniTlT^g  Instrument 
through  gearing  giving  a  reducOiOQ  ratio  aqnal 
to  the  reciprocal  of  %  predeteimt^d  number  of  gq 
measurements  to  be  averaged.i  wherdiy  the 
counting  medianlsm  Indicates  dbHectly  the  aver¬ 
age  value  of  the  measurements  after  tbe  prede- 
tertttlned  number  of  measurem^ts  has  been 
made,  and  msans  fOr  altering  tbi  rednethm  rm-  ss 
tlo  of  the  drive  to  tbe  counting  mechanism 
wharehy  tbe  averages  of  dlffemt  predeter¬ 
mined  numbers  of  measuremeus  can  be  ob¬ 
tained.  j 

7.  An  Instrument,  such  as  »  aeibant.  having  a  70 
micrometer  screw  adjustment  ate  a  toUItotng 
counting  mechanism  driven  therefrom  and  ar¬ 
ranged  to  diow  a  reading  proporthmal  to  that 
of  tbe  aextant  ate  micrometer  head  in  inverse 
ratio  to  a  predetermlnert  numberjof  readings  to  7g 
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b»  svcngsd,  wfaeitty  th*  counting  wortwinlMn 
tndfcatw  dlrac^  the  tinnm  ^nhm  of  the  ree^ 
Inge  miter  the  pcedetcnniiied  number  ot  leedlngi 

i  9.  A  rwewnlng  InetniiueBt.  end>  ee  e  eextent, 
having  a  totaltilng  counting  merhanlem  ar> 
ranged  to  Indicate  dirccthr  the  average  vahae  of 
a  predetennined  number  of  naeaeureiuenta,  altar 
t>>«^  number  of  ineaeur*"*TPtt  has  a****  oom- 
10  pieted.  the  indlcatlop  of  the  average  vahae  bring 
obtained  bgr  a  oombinatloo  of  redaction  drive 
to  the  counter  and  a  ecale  redaction  of  the 
counter  relative  to  the  instrument  scale,  so  that 
the  Increase  in  the  counter  reading  due  to  ea^ 
I  j  measurement  is  reduced  proportionately  to  the 
number  of  Tnramrtmcnti  to  be  averaged. 

9.  In  a  sextant,  a  alow  motion  drive  including 
a  shaft  having  secured  thereon  a  wonn  on* 
g*gtng  a  worm  wheel  freely  rotataMe  on  a  ^dn- 

20  die  carrying  the  sextant  merhanten  and  scale 
but  capable  of  being  clamped  thereto  by  a  clutch 
inooeporating  a  guick  adjustment  kn^  for  the 
sextant,  a  pinion  on  said  worm  shaft  engaging 
a  larger  gear  irtied  giving  a  reduction  ratio 
25  equal  to  the  reciprocal  of  a  predetennined  num¬ 
ber  of  sextant  readings  to  be  averaged,  a  spin¬ 
dle  for  said  gear  whe^  an  Indicating  drum  bear¬ 
ing  xnanerals  on  its  periphery  indicative  of  units 
of  minutes  of  arc  and  rotated  by  said  gear  wheel 
30  ^dndle.  means  operative  on  the  completion  of  a 
rotation  of  said  indicating  drum  to  step  for¬ 
ward  a  second  Indicating  drum  bearing  numerals 
indicating  tens  of  minutes  of  arc  through  a  di¬ 
vision  from  one  numeral  to  the  next,  and  means 
33  operative  when  the  second  Indicating  drum  has 
turned  through  six  divlsIOQS  to  tom  a  third  in¬ 
dicating  drum  bearing  numerals  indicating  de¬ 
grees  of  arc  from  one  numeral  to  the  next. 

10.  In  a  sextant  according  to  claim  9.  a  pin 
projecting  from  said  quick  adjustment  knob,  a 
stop  carried  by  the  sextant  framework.  Mad 
means  for  adjntiing  and  securing  the  stem  at 


any  pcadstetmtDsd  In  the  of  mid 

pin. 

11.  Ih  a  sertant  msweding  to  ejatm  9.  rMt* 
ting  means  adapted  to  ream  an  of  aald  Indl- 
eattng  drums  to  amo  potiUott.  g 

enmpriting  a  abaft  having  sscured  thexeoB  a 
aqnars  uadsd  worm  sngaglng  a  worm  wfaiatf  hav¬ 
ing  a  blank  portion  engaging  a  aqnare  end  of 
mid  woifo  to  form  a  atopi.  a  divided  head  on  one  lo 
end  of  aald  tiiaft  having  tixty  dMaton  mackfoga 
oorxmpondtng  to  a  aeitant  moveosent  of  one  de- 
grae.  a  fixed  Index  amorlated  with  aald  dtvMad 
head,  a  dutch  element  aecured  on  the  other  end 
of  said  shaft,  a  second  dutch  dement  driving  a  15 
totalising  wwnttng  mechanism,  a  rresftlng  knob 
for  the  totalising  mechanism  sdepted  by  km^ 
tnrttnal  movement  to  ewgfy  gng  «wa>tigag»  the 
clntdk.  said  totalising  medianlsm  Indudlng  a 
first  Imhrating  drum  bearing  on  Its  20 

perlpheiy  indicating  units  of  minutes  of  are  and 
rotated  directly  by  said  second  dutch  dement, 
means  <merative  on  the  completion  of  a  rotation 
of  said  Indicating  drum  to  step  forward  a  sec¬ 
ond  Indicating  drum  bearing  ^3 

Ing  tens  of  mtautes  of  are  through  a 
from  one  numeral  to  the  next,  and  «v  op¬ 
erative  when  the  second  Indicating  drum  has 
turned  throudi  six  dlvlilODs  to  turn  a  third  In- 
dlcating  drum  bearing  numerals  mdlcating  de-  39 
grees  of  are  from  one  numeral  to  the 

13.  In  a  device  for  averaging  a  ra»*wifty 
measurements,  the  cornMnattoo  of  ag. 

justable  In  acoordanoe  with  each  mfseiiTsnii  iif. 
mechanism,  for  sueoesstvely  Indicating  a  prede-  35 
termlned  fractional  Increment  of  said  measurs- 
ment  for  each  adjuifoient  of  said  and 

an  Indicator  actuated  soocessivdy  by  ssld  mech¬ 
anism  in  accordance  with  said  Increments  for 
Indicating  the  arithmetical  means  of  a  predetar-  ^ 
mined  number  of  said  increments. 
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14  Ctohaa  (CL  SS~7t) 

This  bivexxtioQ  relates  to  calcnlattaf  medi”  to  the  exact  posltkm  and  then  micoopjed  to  allow 
anlsm  for  measoring  instnnnents  and  partleo-  the  aextant  to  be  moved  ba^  to  the  stop  ready 
larly  to  mechanism  for  evalnatlnf  the  averafe  for  the  Irtlowlnf  readings.  As  the  jtotallzer  is 
valw  of  a  aeries  of  successive  readings  or  settings  driven  from  the  line  adjustment  mechanism  dur- 


of  a  measoring  instrument. 

The  object  of  the  invention  Is  to  provide  «iTnpto 
and  easily  manufactured  mechanism  vddeh  will 
enaMe  the  average  value  of  any  predetermined 
number  of  readings  to  be  Instantly  read  off  at  the 
completion  of  the  series  of  readings  or 
and  a  further  object  is  to  provide  mechanism 
which  can  be  eas^  and  quickly  pre-set  to  give 
the  average  of  any  particular  number  of  readlz«s 
in  the  series  to  be  averaged. 

In  the  arrangement  according  to  the  inventioa 
a  totalising  counting  mechanism  is  driven  from, 
or  simultaneously  with,  the  measuring  Instrument 
through  redaction  gearing  having  a  step-down 
ratio  equivalent  to  the  number  of  readings  in  the 
series  to  be  averaged. 

Ihus.  the  member  used  for  making  the  setting 
of  a  measuring  instrument  or  Indicating  the  read¬ 
ing  thereof  is  driven  through,  or  stmultaneously 
with,  a  train  of  gear  wheels  by  means  of  a  dntdi 
which  is  engaged  for  each  setting  of  the  Instm- 
ment.  but  is  disengaged  after  the  setting  or  read¬ 
ing  has  occurred  and  before  the  instrument  is 
returned  to  aero  or  to  any  convenient  fixed  posi¬ 
tion. 

With  the  exception  of  the  first  gear  the  whetis 
of  the  gear  train  carry  appropriate  figures  and 
thus  form  a  totalizing  counting  mechanism  and 
the  successive  engagements  of  the  dutch  there¬ 
fore  produce  a  summation  of  the  different  set¬ 
tings  of  readings  of  the  instrument. 

However,  due  to  the  reduction  ratio  of  the 
gearing  through  which  the  totalizing  mechanism 
is  driven,  the  indication  given  by  the  totalizer  is 
not  the  sum  total  of  the  readings  of  the  measur¬ 
ing  Instrument  but  is  the  sum  total  divided  by 
the  ntunber  of  readings,  which  is  the  average 
value  of  the  series  of  readings. 

The  arrangement  Is  particularly  applicable  to 
the  averaghxg  of  a  series  of  readings  of  a  sextant 
and  in  one  preferred  construction  the 
mirror  is  a^ustalde  by  means  of  mechanism  <hiv- 
en  thnmgh  either  a  coarse  adjustment  or  a 
fine  adjustment  which  can  be  coupled  to  the  sex¬ 
tant  drive  by  means  of  a  dutch,  and  the  total¬ 
izing  device  is  driven  from  the  fine  adjustment. 
An  adJustdDle  stop  is  provided  whidi  can  be  set 
to  provide  a  convenient  reference  point  to  which 
the  sextant  mechanism  is  returned  after  each 
reading,  and  the  fine  adjustment  is  then  coupled 
up  and  used  to  move  the  sextant  mirror  forward 


6  Ing  eadi  forward  movement  from  the  reference 
point  or  stop,  the  totalizer  shows  onljf  the  aver¬ 
age  of  these  small  additional  movemehts  and  the 
correct  average  reading  Is  obtained  by  adding 
on  the  scale  reading  which  represent^  the  refer- 
10  ence  point. 

instead  of  driving  the  totalizer  onlyj  during  the 
forward  movement  from  the  referento  point  or 
stop,  the  drive  to  the  totalizer  may  be  arranged 
so  that  the  totalizer  is  not  driven  during  the 
IS  movement  forward  from  the  stop  bpt  is  driven 
only  during  the  movement  bock  to  tbO  rtop  from 
the  actual  reading  position.  This  wjlll  likewise 
give  an  average  reading  of  the  ext^  distance 
from  the  stop  to  the  actual  readings.  I 
20  The  totaUaer  is  provided  with  a  rea^itting  knob 
by  means  of  whldi  the  totalizer  mechanism  can 
be  returned  to  zero  before  the  beginning  of  the 
next  set  of  readings  to  be  averaged.  I 

The  resetting  mechanism  can  be  comblDed  with 
20  the  dutch  control  medianlsm  so  thsjt  either  of 
these  mechanisms  can  be  actuated  by  |altemative 
movements  of  the  same  member.  example 
It  can  be  arranged  that  pr*»Ming  in  or  jpaning  out 
a  knob  declutches  the  totalizer,  whllb  revolving 
^  the  knrt>  win  reset  the  totalizer.  Theto  two  mo¬ 
tions  can  be  made  separately  controlwde  by  the 
use  of  stops,  mnnes  or  other  suitable  jmesns. 

In  an  alternative  arrangement.  In!  which  the 
sextant  Is  provided  with  a  micrometer|  screw  gear 
32  having  a  divided  head,  the  totalizer  is  driven  di¬ 
rectly  from  the  shaft  carrying  the  ^nlcrometer 
head  and.  the  reduction  ratio  necessgry  for  the 
totalizer  to  show  an  average  reading  is  obtained 
from  the  micrometer  gear  and  the  r^tionship 
^  between  the  scale  divisions  engraved  op  the  total- 
Iser  wheeb  and  the  micronieter  head-  In  this 
construction  the  stop  forming  the  refei^nce  point 
may  be  part  of  the  micrometer  gear.  | 

accompanying  drawings  illustrate  the  in- 
ventlon  applied  to  a  sextant.  In  thp  drawings. 
Pig.  1  is  an  elevation  of  the  sextant. 

Fig.  2  Is  a  side  view  looUng  in  the  direction  of 
the  arrow  in  Fig.  I. 

Figs.  3  and  4  are  detail  views. 

^  Fig*  S  is  a  detail  view  of  the  totalizing  mecha- 
ntem. 

Fig.  6  ilhistrates  the  averaging  devlc|e  on  a  sex¬ 
tant  having  a  mScrometer  screw  gear! 

The  sextant  Includes  a  frame  I  onj  which  the 
^  various  parts  are  supported  and  tlb  Irame  Is 
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provided  on  each  side  with  handles  2  which  can  one  preferred  arrangement  Is  Illustrated  In  Tig. 
be  pivoted  about  axis  pins  S  to  occupy  either  5  which  shows  the  gear  24  driving  a  toothed  oon- 
the  pftsttjQw  shown  in  full  in  Fig.  2,  or  the  pUng  or  contrite  wheel  IT  pressed  by  a  spring 
PQidtiop  shown  In  dotted  lines.  At  their  lower  St  Into  engagement  with  the  first  drum  Si' 

the  t  are  Johied  by  a  bridge  piece  5  which  has  projecting  from  one  face  a  pair  of  pins 

4.  azxl  are  retained  In  either  of  their  alternative  St  which  engage  with  a  toothed  whed  4t  each 

by  a  spring  pressed  retaining  stud  I.  time  the  drum  SS'  completes  a  revolutioa.  The 

The  frame  I  also  carries  the  auxiliary  tdesccme  whed  4t  is  freely  rotatable  on  a  spindle  41  and 

t. which  is  mounted  on  an  arm  T  pivoted  on  the  the  teeth  of  whed  4t  also  engage  pins  42  pn>> 
frame  1  hvr  asaodated  with  it  three  adjust*  lo  Jecttnc  from  the  second  drum  SS"  so  that 
f(>H.  at  t  which  are  hinged  on  this  drum  Is  stepped  forward  from  one  numeral 

an  arm  t  pivoted  on  the  frame  1  oo-axlally  with  to  the  next  each  time  an  Impulse  Is  given  to 

the  arm  1.  The  frame  ^  oKo  clipped  on  it  the  toothed  idled  4t  by  the  drum  SS'.  The 
a  f<wdiead  shldd  it  for  use  idaen  tddng  star  drum  Si"  also  has  projecting  from  it  a  palr 
obeervaUons  and  the  It  Is  faced  with  a '  is  of  pins  4S  which  engage,  each  time  the  drum 

layer  II  of  rubber  or  other  soft  material.  A  St"  completes  its  total  indication,  arith  a  sec- 
watch  12  and  dectzic  lamp  IS  for  lllnml-  and  toothed  whed  44  also  freely  rotatable  on 

gee  provided.  i  spindle  41  and  an  Impulse  is  thereby  given  to 

Tile  t— mirror  Is  turned  by  medumlsm  the  whed  44  to  move  the  third  drum  on  from 

(not  shown)  fwndsting  of  a  lever  engaging  a  20  one  figure  to  the  next  through  the  pins  4t  pro- 
gpizal  groove  in  the  Itce  of  a  disc  or  drum  which  Jectlng  from  this  drum  and  engaging  with  the 

carries  an  ivorine  scale  14  from  iddch  the  ob-  whed  44.  The  qdndle  41  is  supported  in  end 

servatiocs  are  read.  The  mechanism  Is  so  de-  plates  4S  which  are  pivoted  on  the  frame  41  ear- 

slg^  that  the  scale  14  Is  evenly  divided.  rylng  the  counting  mechanism  and  the  wheels  4t 

The  coarse  adjustment  or  quick  motion  of  and  44  are  bdd  In  engagement  with  the  pins 

the  Brv*a"t  can  be  effected  by  turning  the  on  the  Indicating  drums  by  blade  swings  4S 

whed  IS  which  Is  secured  to  a  boss  II  pressing  on  the  spindle  41.  so  that  the  wheds 

on  the  drum  carrying  the  scale  14.  Mounted  41  and  44  do  not  prevent  the  quick  resetting  of 

on  boss  II  Is  a  worm  whed  11  which  can  the  mechanism  to  aero  Indication  by  of 

be  to  the  scale  drum  by  rotation  of  any  so  the  resetting  knd>  4t. 

one  of  a  TmTwh«»r  of  ^lamping  knobs  II  carried  The  operation  of  the  device  Is  as  follows.  An 
on  the  qul^  motion  whed  II.  This  tdsed  II  approximate  altitude  reading  Is  taken  bj  the 

has  projecting  from  it  a  pin  11  which  engages  sextant  using  the  coarse  adjustment  with  the 

a  stop  21  carried  by  the  frame  f  and  adjustable  fine  adjustment  uncoupled,  and  the  sextant  mir- 

in  position  by  xdeaae  of  a  clamping  nut  21.  33  ror  and  scale  drum  are  then  turned  back  to  any 

The  or  dow  motion  mecha-  convenient  scale  reading  bdow  the  minimum  alti- 

w4«m  (see  also  Figs.  3  and  4)  consist  of  a  sleeve  tude  so  that  this  scale  reading  can  form  a  ref- 

22.  rotatalde  on  a  ipludi**  2S,  and  Integral  at  erence  point  above  which  all  the  readings  are 

006  with  a  Mar.  24  gwd  at  the  other  taken,  and  It  Is  oot  then  necessary  to  return 

with  a  bevd  gear  21  iddcb  meshes  with  a  bevd  40  the  instrument  to  zero  before  each  reading. 

21  which  rotates  a  worm  21  engaging  with  'While  the  Instrument  Is  stiU  set  to  the  reference 

the  worm  whed  11.  The  bevd  pinion  21  and  the  point,  the  stop  21  Is  released  by  turning  the 

worm  whed  21  are  secured  on  a  shaft  21  whidi  clamping  nut  21  and  then  brought  against  the 

also  fTvi**  a  second  loose  bevd  pinion  21  mesh-  pin  II  projecting  from  the  coarse  adjustment 

ing  with  the  bevd  gear  2S  and  acting  as  an  ad-  4S  knob  II  and  the  stop  21  Is  lodced  in  Its  new 
dltlonal  support  for  the  bevd  gear.  The  shaft  position  by  tightening  the  nut  21.  The  sextant 

21  la  supported  in  a  bracket  SI  which  also  ear-  can  thus  be  brought  back  to  the  same  reference 

rlea  the  counter  device  SI  and  an  ad-  point  after  each  reading  by  bringing  the  pin 

lamp  S2  for  Hhnuinating  the  reading  of  II  against  the  stop  21.  'With  the  sextant  in 
counter  SI  and  the  scale  14.  M  this  position,  the  first  reading  is  taken  by  con- 

The  ig  driven  from  the  nesting  up  the  fine  adjustment  mechanism  and 

gbaft  21  through  apar  gears  SS.  S4  (Fig.  5)  which  using  this  to  adjust  the  sextant  to  the  exact 

have  a  reduction  ratio  such  that  the  reading  reading.  The  fine  adjustment  is  then  dlscon- 

of  the  is  reduced  in  proportion  to  the  neeted  and  the  sextant  returned  to  the  rderence 

number  of  readings  to  be  avera^  and  therefore  gg  vul  another  reading  taken  by  reconnect- 
sbows  the  average  reading  directly.  ing  the  fine  adjustment.  This  process  is  re- 

The  counting  device  has  indicating  drums  SI  peated  for  the  predetermined  number  of  read- 

whid3  bear  numerals  on  their  peripheries,  the  ings  and  it  will  be  clear  that  each  time  the  sex- 

numoals  visible  through  a  window  SI.  tant  is  turned  forward  from  the  reference  point 

The  given  by  t^  drums  SI  are  in  qq  by  means  of  the  fine  adjustment  the  counting 

and  yMmtra  and  accordingly  one  of  the  mechanism  Is  moved  forward  through  an  ap- 
end  drums  SI  is  marked  on  its  pe-  propclate  fraction  of  each  reading  by  reason  of 

ripbery  with  the  numerals  0  to  I  to  indicate  the  the  reduction  ratio  of  the  gearing  connecting  the 

units  of  mlnntes.  the  middle  drum  is  marked  with  counter  with  the  sextant  drive.  For  example  if 

the  numerals  0  to  5  to  indicate  tens  of  minutes,  gg  a  set  of  six  successive  readings  are  to  be  taken 
irtiUe  the  other  end  drum  is  marked  with  the  the  counter  Is  arranged  to  indicate  only  one- 

numerals  0  to  I  to  indicate  degrees.  The  drums  sixth  of  each  additional  movement  forwvd  from 

sew  driven  m  meb  s  manner  that  when  the  the  reference  point  so  that  after  the  last  of  the 

•rttrtrfba  drum  oompletes  a  revohitian  the  six  readings  the  counter  shows  the  average  of 

tens  of  "»«»»»***  drum  is  stepped  forward  from  yg  the  six  additional  movements  beyond  the  refCr- 
ooe  numeral  to  the  next,  while  as  the  latter  drum  ence  point  and  it  Is  only  necessary  to  add  on  to 

fts  revotutioc,  the  drum  marked  to  this  average  reading  the  angifiar  reading  corre- 

dsow  degrees  is  steived  forward  to  show  the  nwndlng  to  the  position  of  the  stop  (1.  e.,  the 

nnmeraL  The  mechanism  for  producing  retoenoe  point)  to  obtain  the  complete  average 

ttfis  Tr*^**«"  may  be  of  any  suitable  form,  but  ff  of  the  series  of  measurementa 
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The  same  cansklentlons  win  apply  if  tlie  total'  wheraai  the  fltst  dmm  of  the  totahaer  is  masked 
ter  drive  is  modMed  so  that  the  tntalter  is  so  that  one  revolutlaD  thereof  shops  10  mtamtesk 
dzivc^  only  during  the  return  movement  of  the  There  Is  thus  obtained  from  this  MotiOBdilp  an 
sextant  from  the  reading  to  the  stop,  and  the  effective  rednetkm  of  •  to  1  so  thOt  the  *"*»**—> 
marklncB  and  the  drive  to  the  totalter  9  win  indicate  directly  the  averspb  value  of  she 
may  be  wo  that  the  totalter  is  inop-  rotations  of  the  divided  bead.  I 

erative  tmdi  time  the  srstant  is  moved  forward  If  desired,  the  atop  member  m^  be  Inoorpi^ 
from  the  reference  point  but  is  diiseu  by  the  rated  as  part  of  the  mioocaeter  or  averaging 
M  the  latter  is  turned  back  from  a  read-  gear. 

Ing  to  the  fixed  reference  point.  10  The  average  value  of  a  mtebjer  of  readings 

♦Thff  «Tr*«f^fw«i»nt  cmiy  the  mawMBwita  Can  obejously  be  obtained,  it  desiied.  by  a  com- 

forward  from,  or  bade  to.  the  refetenoe  point  bination  of  the  methods  utilted  In  the  two  al- 
are  avemped  enaUes  a  smallKr  and  more  com-  temattve  arrangements  above  detertbed.  name- 
pact  totalizing  merhanism  to  be  used  and  the  hr.  by  a  combination  of  rednetSon  by  mediaaleal 
possibility  of  errors  occurring  due  to  wear  or  19  g^ing  in  the  drive  to  the  totalising  countbig 
■Mfht  imperfections  in  oonstmethm  Is  greatly  mechanism  with  a  reduction  obtjatned  by  suit- 
redneed.  able  marking  of  tibe  totalter  scale  in  relation 

The  averaging  device  above  deaeribad  can  be  to  the  tnstniment  scale.  IVir  the  me- 

anphed  to  any  measming  instrument  wfaldi  in-  chardcsl  gesr  might  give  a  2  to  1  rethacthm  while 
corporates  a  snitahle  drive  and  the  device  can  SO  the  relation  between  the  sextant|  ecale  and  the 
be  arranged  to  show  the  average  value  of  any  counter  reading  might  gtn  a  2  jto  1  reduction 
predetermined  number  of  infasnrrnwnti  by  ault>  resulting  in  a  total  reduction  of  g  to  1  for  giving 
ably  altering  the  reduction  ratio  of  the  gearing  dtreetly  the  average  of  six  readh^  The  aver- 
through  which  the  coonting  mechanism  ia  driven.  age  value  of  any  other  predetermined  number 
If  changes  in  the  predetermined  number  of  zs  of  readhigs  esn  be  obtained  in  the  same  way. 
observatfons  to  be  averaged  are  required  the  to-  What  I  claim  as  my  inventio^  and  dedre  to 
t*n»r  drive  has  multiple  gear  ratios  obtained  secure  by  Letters  Patent  Is: 

either  by  the  use  of  separate  gears  or  by  the  use  1.  Aa  Inatrument.  aatb.  as  a  sextant,  having  a 

of  adjustable  gearing,  for  example,  of  the  epi-  micrometer  screw  adjustment  s;^  a  totalising 
cyclic  type.  As  riiown  in  Ilgnre  5,  the  geqr  M  so  twin  ting  mechanism  driven  therefrom  and  ar- 
has  a  larger  gear  M'  seemed  to  It  and  a  second  ranged  to  show  a  reading  proparttonal  to  that 

«TT^«n»r  gear  22'  is  secured  to  the  gear  22.  The  of  the  sextant  and  micrometer  head  In  Inverse 

gears  22  and  22' are  mounted  dldably  and  non-  ratio  to  •  predetermined  number,  of  readings  to 

rotatably  on  the  shaft  2t  so  that  they  may  be  he  averaged,  wherriqr  the  mechanism 

selectively  with  the  gears  22  and  24',  re-  35  tndlentes  directly  the  average  value  of  the  read- 
speettvriy.  to  alter  the  ratio  of  the  gearing.  Ings  after  the  predetermined  mrmbrr  of  readhigB 

In  the  arrangement  shown  in  Fig.  g  the  sex-  has  been  made, 

tant  is  provided  with  a  micromeCer  screw  gear  2.  Ih  coiiibliiatlijn  with  an  observation  instru- 

coupled  dliectly  to  the  totalter.  A  riiaft  n  has  ment  having  adjustable  righting  jmeans  for  tak- 
seenred  on  it  a  worm  ii  whlrii  engages  with  a  20  ing  observatloa  measurements,  mrsns  for  adjnst- 
worm  whed  12  having  any  convenient  number  ing  said  righting  means,  and  an  j  indicator  actu- 
of  teeth  termhratlng  in  a  blank  portlcm  12.  The  ated  by  said  means  for  soocesstvdy  indicating  a 
arorm  tbread  has  square  ends  M  which  engage  pcedetetmlxked  fTactlocal  increment  of  said  meas- 
tbe  himwv  part  U  which  thus  acts  as  the  stop  urement  for  eadi  adjustment  of  tkold  means,  and 
or  reference  point.  The  shaft  M  carries  at  one  49  for  indicating  the  arithmetical  mean  of  a  pre¬ 
end  a  divided  head  Sf  associated  wltti  a  fixed  determined  number  of  said  increments. 

Index  M  and  the  other  end  of  the  draft  It  is  3.  A  device  for  measuring  the  Average  altitude 
coupled  directly  throudr  a  toothed  riutdi  M.  of  a  celestial  body  comprising  an  oboervatlon  in¬ 
to  the  first  drum  of  the  totalter  21.  The  total-  stmment  having  a  movable  optical  dement  for 

ter  is  provided  with  a  resetting  knob  22  whlrii  ao  maklny  a  mearirfTnifnt.  a  roCatajble  sight  mess 

is  arranged  so  that  outward  eixiwte  movement  uring  kndh  for  moving  said  optical  dement,  a 
of  it  disengages  the  clutch  12.  whereupon  rota-  gear  mounted  on  said  knob,  and  *  mechanical 
tion  of  the  knob  22  resets  the  totalter.  Pushing  averaging  mechanism  havlogg  a  register  and  a 

in  the  knob,  of  course,  engages  the  dutch.  This  gear  that  meshes  with  said  knob  gear  for  trans¬ 

form  of  device  may  be  used  either  to  actuate  03  mitUng  the  rotary  movement  I  of  said  knob 
the  totalter  21  upon  movement  of  the  stop  effected  during  measurement  of  Imld  alUtude  to 
member  12  and  the  square  end  M  of  the  worm  said  register  to  give  a  numerlealj  average  of  the 
thread  apart  or  upon  movement  toward  eadi  measurements  taken  by  said  obsdvstlon  Instm- 
other.  m  the  form  of  device  iltnstrated.  the  ment.  ! 

register  21  is  actuated  by  rotation  of  the  head  co  4.  A  measuring  instrument  cooiprislng  a  slght- 
52  as  the  stop  12  and  the  end  M  of  the  worm  11  ing  device  having  a  movable  (Vt^  dement  for 
are  mewed  apart  The  clutch  It  is  disengaged  making  a  measurement  a  totalising  counting 
during  return  motion  of  the  stop  12  into  engage-  mednmism.  a  redoctloa  drive  totfapoaed  between 
ment  with  the  worm  II.  ly  providing  a  register  said  counting  mechanism  and  ijald  optical  de¬ 
li  in  which  the  counter  discs  are  rotated  in  a  03  ment  having  a  reduction  ratio  equal  to  the  redp- 
dlrection  opposite  to  the  discs  of  the  regtater  21,  rocal  of  a  predetermined  number  of  measnre- 
described  above,  the  averaging  operation  can  menta  to  be  averaged,  whereby  the  countfaig 
take  place  during  relative  movmnent  of  the  stop  mechanism  indicates  directly  the  average  value 
12  and  the  end  M  of  the  worm  thread  together.  of  the  measurements  after  saki  predetennined 
It  will  be  understood  that  the  dutch  II  will  be  70  number  of  measurements  has  bejm  made, 
disengaged  while  the  observatlan  measurement  5.  An  observation  instrumenti  sq 

is  being  made  and  engaged  during  the  return  of  adjustable  sighting  device  for  ma|king  a  measure- 
the  optical-  element  toward  the  reference  point  ment  a  stop  constituting  a  reference  potot  for 
One  revolution  of  the  divided  head  is  equal  to  Umltteg  adjustment  of  said  rightfatf  devloe.  a 
a  sextant  movement  of  one  degree  or  10  minutes  71  totaltitng  mechanism,  driving  xneans  Intentosed 
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between  rig****"!  device  and  said  totaMilng  totes  a  reference  point,  and  means  for  oncoopllng 

having  reduction  ratio  equal  to  the  said  reduction  gearlnc  from  the  cq^Ucal  dement 
miprocal  of  a  predetennlned  number  of  meas-  dnrlnc  the  movement  of  the  latter  from  the  ref- 
orements  to  be  averaged,  and  means  for  opera-  erenoe  point  to  make  a  measurement  and 
thrdy  add  driving  means,  nld  sight-  0  coupling  the  gearing  to  the  optical  element  dur¬ 

ing  device  and  said  totahstng  mechanism  for  Ing  Its  movement  bade  to  the  reference  point, 
actuating  the  latter  when  said  sighting  device  11.  A  measuring  Instrument  comprising  a 
Is  moved  away  fhom  said  stop.  sighting  device  hadrrg  a  movable  optical  element 

8.  An  obaervadon  instrument  comprising  an  for  making  a  measurement,  a  totalising  counting 

adjuftahle  ■tg^t^wg  device  for  making  measure-  10  mechanism,  gearing  connecting  said  optical  de¬ 
ment,  a  atop  means  cooetltntlng  a  reference  point  ment  and  said  counting  mechanism  having  a 
ior  adjustment  of  said  sighting  device.  reduction  ratio  equal  to  the  reciprocal  of  a  pce- 

atoCahilnginedranlsaii.  driving  means  Interposed  determined  number  of  measurements  to  be  aver- 
between  said  T%»*ttng  device  and  said  totalising  aged.  wberdOr  the  counting  mechanism  Indicates 
mechanism  having  reduction  ratio  equal  to  the  IS  directly  the  average  value  of  the  measuressents 

of  a  miTMid  number  of  meas-  after  the  predetermined  number  of  measure- 

to  be  averaged,  and  means  for  tmera-  ments  has  been  made,  and  means  for  altering  the 
tlvdy  oonneetlng  said  driving  means,  said  sight-  reduction  ratio  of  the  drive  to  the  counting 
ing  device  and  sidd  totalising  mechanism  for  mechanism  whereby  the  averages  of  different 
the  latter  while  said  sighting  device  20  predetermined  numbers  of  measurements  can  be 
is  retamed  to  said  reference  point.  obtained. 

7.  In  an  observatton  Instrument  having  a  12.  A  measuring  Instrument,  such  as  a  sextant, 
■«g<*e«»*g  device  tneJuding  a  movable  optical  el»<  comprising  a  sighting  device  having  a  movable 
ment  for  a  measurement  and  a  shaft  for  optl^  element  for  making  measurements,  a 

mov^  said  optical  dement;  the  combination  of  ss  totalizing  counting  mechanism  for  indicating 
a  worm  gear  rotatably  mounted  on  said  shaft.  directly  the  average  value  of  a  predetermined 
means  for  clamping  said  worm  gear  to  said  number  of  measurements,  after  that  number  of 
draft,  a  worm  for  driving  said  worm  gear,  gearing  measurements  has  been  completed,  a  reduction 
connected  to  said  worm  having  a  reduction  ratio  drive  coimecting  said  optical  element'  and  said 
equal  to  the  reciprocal  of  a  predetermined  num-  SO  counting  mechanism  providbig  a  scale  reduction 
ber  of  measurements  to  be  averaged  and  a  regls-  of  the  counting  mechanism  rdative  to  the 
ter  graduated  tax  minutes  and  degrees  connected  movement  of  said  dement,  so  that  the  Increase 

to  and  driven  from  said  gearing.  in  the  counting  mechanism  reading  due  to  each 

S.  Sx  an  observation  Instrument  according  to  measurement  Is  tax  Inverse  proportion  to  the  num- 

datan  7.  a  pin  fixedly  connected  to  said  shaft  and  35  ber  of  measurements  to  be  averaged, 
movable  therewith  throng  an  arcuate  path,  an  13.  In  a  sextant,  a  micrometer  screw  gear  com- 
adJustable  stop  tax  the  path  of  said  pin  for  Itanlt-  prising  a  shaft  having  secured  thereon  a  worm 

taxg  rotation  of  said  shaft,  and  means  for  adjust-  having  a  square  ended  thread,  a  worm  wheel 

taxg  and  securing  the  stop  at  any  predetermined  having  a  blank  portion  engageaUe  with  a  square 

position  tax  the  path  of  said  pin.  •  40  end  of  said  thread  to  form  a  stop,  a  bead  on  <me 

9.  An  observation  taxstmment  comprising  a  end  of  said  shaft  havtaxg  sixty  division  ma^taxgs 

sighting  device  havtaxg  a  movable  optical  element  corresponding  to  a  sextant  movement  of  one 

for  making  a  measurement,  a  totalizing  counting  degree,  a  fixeed  Index  associated  with  said  divided 

mechanism,  gearing  connected  to  said  counting '  head,  a  clutch  element  secured  on  the  other  end 
mechanism  havtaxg  a  reduction  ratio  equal  to  the  45  of  said  shaft,  a  totalizing  counting  mechaxxlsm 
reciprocal  of  a  predetermined  number  of  meas-  having  a  plunx^  of  Indicating  drums  calibrated 

urements  to  be  averaged,  an  adjustable  stop  tax  minutes  and  degrees,  a  secemd  dutch  element 

wbfdx  can  be  set  to  prevent,  the  optical  dement  coaettaxg  with  the  first-mentioned  dutch  dement 

from  being  moved  bade  beyond  a  predetermined  to  connect  and  disconnect  said  oountlxxg  medxa- 

posltlon  whidx  constttutes  a  reference  point,  a  so  nlsm  and  said  shaft,  and  a  resetting  knob  for 
slow  motion  drive  for  moving  said  optical  demmt  the  totalidng  mechanism  movable  longitudtaxdly 

constantly  coupled  to  said  reduction  gearing,  and  for  engaging  and  disengaging  the  dutch 

means  for  ooopUzxg  the  slow  motion  drive  to  the  dements. 

optical  demexxt  for  moving  the  latter  forward  14.  A  device  for  measurtaxg  the  average  altitude 

from  the  reference  point  arxd  uzxcoupllng  the  alow  ss  of  a  celestial  body  compristaxg  an  observation 
motion  drive  tram  the  optical  dexxxent  when  the  Instrument  having  a  movable  optical  element  for 

latter  Is  moved  baA  to  the  reference  point.  maMny  %  measurement,  fine  adjustment  meaxxs 

10.  An  observation  taxstmment  comprising  a  for  movixxg  said  optical  element,  a  register  on 

sighting  device  having  a  movaUe  optiosl  element  said  taxstmment  and  mechanism  connecting  said 

for  maktaig  a  measurement,  a  totaltadzxg  counting  eo  Uno  adjustment  meaxxs  axxd  said  register  for 
mechanism,  geax^  coupled  to  said  optical  ele-  transmitttaxg  nxovement  of  said  flixe  adjur^ment 

nxent  and  said  coonttaxg  mecbazxism  axxd  havixv  means  effected  during  measurenxent  of  said  altl- 

a  reductioa  ratio  equal  to  the  redprocal  of  a  pre-  tude  to  said  register  to  give  a  numerical  average 

determined  number  of  measurements  to  be  aver-  of.  the  measurements  taken  by  said  observation 

aged,  an  adjustable  stop  which  can  be  set  to  pre-  es  taxstmment.  _  _ 

vent  the  optleal  dement  from  being  tartxed  bade  PHILIP  PRANdS  EVEBITT. 

beyond  a  predetermtaxed  positloo  which  consti- 
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12  Caefane. 

ICr  mventloD  ztiates  to  x  method  aad  oppont- 
tos  for  righting  crtewtlal  bodies  and  more  partica- 
Imziy  to  an  octant  device  and  method  fOr  measur¬ 
ing  the  average  aitttnete  of  a  cdestlal  body  over  a 
g  period  of  time  wbtrtbr  the  accuracy  of  the 
measurement  Is  marlcedly  Improved. 

The  present  invention  Is  adaptable  for  use  In 
connection  vlth  an  octant  or  sextant  or  any  other 
suitable  type  -of  Instrument  designed  to  measure 
10  the  altitude  of  a  celestial  body  with  respect  to  the 
horisontal  as  drflned  by  gravity.  It  Is  to  be  un- 
dentood  therefore  that  the  term,  octant,  as  used 
In  the  vecUlcatlon  and  herein  Is  used  In 

a  generic  sense  and  Indudes  the  sertant  and  an 
IS  other  equivalent  Trwrhmntow* 

An  octant  of  the  bobble  type  Is  commonly  used 
on  aircraft  and  sometimes  on  marine  vessels  to 
talce  siidits  on  heavenly  bodies,  e.  g.  the  moon, 
sun  and  certain  stars,  to  determine  the  altitude 
20  of  this  body  and  thereby  determine  the  location 
In  degrees  longitude  and  latitude  of  the  ship  at 
any  given  time.  As  is  wdl  Imown.  this  determi¬ 
nation  comprlres  measuring  the  angle  between  a 
horlaontal  plane  tangent  to  the  earth’s  surf  ace  at 
25  the  point  at  which  the  sight  Is  taken  azul  a  sdane 
passing  through  the  heavenly  body  and  the  said 
point  on  the  earth.  This  measured  angle,  com¬ 
monly  referred  to  as  the  altitude  of  the  heavenly 
body  is  equivalent  to  the  co-angle  of  the  xenlth 
30  distance,  that  is.  the  distance  between  the  point 
on  the  earth  at  which  the  measuremeot  is  made 
and  a  distant  point  on  the  earth,  the  location  of 
which  at  a  given  time  has  been  predetermined 
and  is  therefore  known.  Accordingly,  a  deter- 

dlcated  win  inform  the  pilot  of  the  airship  or 
surface  vessel  of  his  line  of  position  on  Uie  earth 
at  the  time  the  sl^it  Is  taken. 

In.  taking  a  sight  with  a  bubble  octant  as  ex- 
40  i^ained  above  the  conventiaQal  modus  operandl  is 
to  bring  the  bubble  azul  the  celestial  body  into 
coincidence  and  then  read  the  time  azul  altitzule 
as  Indicated  by  the  octant.  However,  slzu»  the 
bubble  is  affected  fay  an  acceleration  in  the  hori- 
45  sontal  idane  of  the  nmvlng  ship  on  which  It  is 
used,  as  writ  as  fay  gravity,  it  does  not  indicate  a 
true  vertical  faut  instead  the  resultant  of  both 
aoederation  and  gravity.  Hence,  any  instanta- 
neous  sight  is  subject  to  an  error  that  is  propor- 
50  tional  to  the  degree  of  aoceleraticn  present  in  the 
plane  of  the  ship  at  the  Instant  of 
f^nwg  the  sight.  This  error  may  amount  to  a 
ot  hundred  miles  or  more.  The 
conaequences  of  thi*  incorrect  measurement  are 
5§  oftenOmea  acriogg. 


(GL  22—79) 

In  an  attempt  to  compensate  for  thi»  error  It 
has  heretofore  been  the  practice  to  take  a  num¬ 
ber  of  separate  sights,  recording  each  sight  as 
taken,  azul  finally  arithmetically  sveraglng  all  of 
the  sights  with  the  hope  that  the  several  errms  5 
would  oppose  each  other  and  cancel  out  at  least 
to  some  extent.  However,  there  is  no  certainty 
that  the  errors  will  cancel  out  azul  It  is  quite 
possible  to  have  the  errors  of  the  mskjority  or  an 
of  the  sights  in  the  same  direction.  In  practice.  10 
it  has  been  fouzul  that  these  errors  are  not  com¬ 
pensating  and  the  resultant  reading  may  he  in¬ 
correct  to  the  extent  of  five  to  twenty 
which  is  oftentimes  not  a  permlssitde  error. 

An  object  of  my  invention  is  to  provide  method  15 
and  means  ta-Wny  a  contlnzious  right  over  a 
izerlod  of  time  and  averaging  the  altltzides  zzzeas- 
ured  whereby  the  error  in  measuring  the  true 
altitude  of  the  body  sighted  win  be  iziinimized 
and  the  location  of  the  point  from  which  the  20 
sight  is  taken  znore  accurately  determined. 

The  improved  method  and  means  of  the  pre- 
sezit  Invention  are  based  upon  zzzy  conception  of 
taking  a  continuous  sight  of  a  celestial  body  over 
a  period  of  time  with  an  octant  which  is  im>-  25 
vided  with  an  averaging  device  that  izullcates  at 
the  end  of  the  sight  the  true  average  reading  for 
the  entire  interval  durlzig  which  the  right  is 
taken.  In  appl3ring  this  method  to  a  bubble 
octant,  the  complete  cycle  of  oscillation  of  the  30 
bubble  is  followed  and  the  average  reading  ob¬ 
tained  will  represent  a  value  considerably  closer 
to  the  true  value  than  that  heretofore  obtainable 
with  the  single  or  several  separate  sight  m^thndu 
The  feature  of  taking  a  continuous  sight  or  meas-  « 
ureznent  over  an  appreciable  length  of  tiTnf>  im<i 
automatically  averagizzg  the  measurements  to  ob¬ 
tain  the  true  altitude  of  the  body  sighted  is  of  the 
essence  of  my  invention.  When  the  sight  is 
taken  continuously  for  a  period  of  say  five  min-  ^ 
utes  and  the  average  obtained  the  error  in  meas-  ^ 
urement  will  be  reduced  from  the  usual  error  of 
5  to  20  miles  to  about  one  mile  or  less.  If  the 
sight  is  taken  continuously  for  a  relatively  long 
period  of  time  such  as  10  minutes  the  error  in  ^ 
measurements  will  be  reduced  to  a  practically 
negligible  factor. 

The  averaging  device  used  in  connection  with 
my  invention  may  assume  many  dlllerent  me¬ 
chanical  forms  sozzie  of  the  features  of  which  ^ 
have  been  used  heretofore  in  other  fields  and  for 
different  purposes.  I  am  aware  of  certain  prior 
art  devices  emidoylng  Integrating  mechanisms 
for  Tin^haT^ifftt.iiy  computing  the  range  of  movlzzg 
bodies,  such  m  aircraft,  to  facilitate  firing  of  ^ 
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ontl-alrcnift  ftms.  I  am  alao  aware  of  crrtafti 
prior  patenta  dlacloalno  Intecrstlng  deeleea  ap> 
plied  to  conduits  for  determining  the  amount  of 
hquld  flow  therethrough  over  periods  of  time; 
and  patents  showing  automatic  planthneters  for 
Integrating  the  areas  under  curves  previously 
plotted  on  paper.  Some  of  these  prior  devices 
embody  aw>aratns  that  may  be  modlfled  and  used 
In  connection  with  my  Invention.  However,  none 
of  these  prior  patents  or  devices,  as  far  as  I  am 
aware,  disclose  the  Idea  of  a  combination  of  an 
octant  and  averaging  device  for  taking  a  contin¬ 
uous  sight  over  a  period  of  time  and  giving  the 
true  average  for  this  period. 

The  of  operation  of  the  Invention  will 

be  easily  understood  from  the  followlz^  descrip¬ 
tion  taken  In  conjunction  with  the  accompany¬ 
ing  drawing  wbich.  Illustrates  one  suitable  but 
XKn-Umltlng  arrangement  that  may  be  used  for 
carrying  out  the  method  of  this  Invention. 

In  the  drawing: 

Figure  1  Is  a  perspective  view  of  a  bobble  octant 
with  associated  averaging  mechanism; 

Figure  2  Is  a  plan  view  of  the  averaging  mech¬ 
anism  with  hounng  removed; 

Figure  3  Is  an  end  view  of  the  averaging  mech¬ 
anism  taken  along  Une  3—3  of  Figure  2. 

The  device  generally  Illustrated  In  Fig.  1  com¬ 
prises  a  bubble  octant  II  having  an  eye-piece  1 1 
for  the  celestial  body.  The  details  of 

construction  arrangement  of  the  xnzts  en¬ 
closed  in  the  octant  il  are  not  shown,  since  they 
may  be  of  standard  form. 

The  octant  II  Is  provided  with  a  rotatable 
knob  12  which  Is  rotated  during  the  operation 
of  the  octant  to  effect  coincidence  of  the  bubble 
and  the  Image  of  the  sighted  body  as  described 
above.  This  knob  12  is  suitably  graduated  for 
example  Into  ten  major  parts,  eadh  reading  one 
degree  and  sub-divided  into  twelve  parts,  each 
reading  five  minutes  of  arc.  The  octant  Is  alao 
provided  with  a  window  13  through  wfal^  the 
tens  of  degrees  of  the  arc  measured  are  read 
addle  the  urdts  of  degrees  In  minutes  are  read 
directly  from  the  octant  knob  12. 

The  kn(d>  12  Is  provided,  m  accordance  with 
this  invention,  with  a  bevel  gear  14.  This  gear 
meshes  with  another  gear  li  connected  to  a  ro¬ 
tatable  shaft  II.  the  extension  of  which  Is  en¬ 
closed  by  a  houdng  shown  generally  at  IT.  Lo¬ 
cated  within  thi«  housing  and  visible  through  an 
elongated  slot  or  window  II  Is  a  vertical  incto 
wheel  II  and  a  horizontal  gear  or  turn-table  21 
which  is  visible  throu^  a  window  dsown  at 
21.  The  details  of  the  Index  vdieel  and  turn¬ 
table  are  Illustrated  In  Flga  2  and  3  and  are  de¬ 
scried  below.  Located  in  any  suitable  manner 
beneath  the  turn-table  21  and  competed  there¬ 
to  Is  a  clock-irork.  not  shown,  which  may  be 
covered  by  a  housing  22.  The  dock-wo^  may 
be  operated  by  the  conventional  type  of  dock- 
spring  which  Is  wound  by  the  key  shovm  at  23. 
The  averaging  device.  Including  the  elodk-work 
and  superstructure,  may  be  made  Integral  with 
the  octant  11  by  having  a  common  molded  or 
cast  frame  as  indicated  at  24.  although  It  Is  to 
be  understood  that  the  averaging  device  may  be 
attached  or  otherwise  associated  with  the  octant 
In  any  suitable  manner  so  long  as  the  coopera¬ 
tive  rdationahlp  between  the  two  devices  as  de¬ 
scribed  herein  Is  maintained. 

Befetrlng  now  more  spedflcally  to  Figs.  2  and 
3.  the  averaging  device  as  shewn  therein  com¬ 
prises  a  tnm-iaMe  21  which  has  Its  periphery 
formed  Into  teeth  shown  at  21.  The  teeth  21 


mesh  with  the  teeth  on  a  gear  2T|  totated  by  shaft 
21.  The  shaft  21  Is  connected  to  the  above  men¬ 
tioned  clock  mechanism,  which T  for  the  of 
simplldty  is  not  shovm.  It  is  tlo  be  understood 
that  any  suitable  form  of  sprlnk  motor  or  other  g 
source  of  povrer  for  rotating  tte  tum-tahle  21 
may  be  used  In  place  of  the  cjod:  mechanism. 
The  turn  table  21  Is  graduated  around  Its  dr- 
cumference  with  a  scale  21  nmhlng  from  0  to  1 
and  divided  Into  hundredths. '  Some  suitable  lo 
means  for  starting  and  st<K^in^  the  turn-table 
2i.  which  Is  rotated  by  the  clocki-vroiic  connected 
thereto  through  the  gear  27.  stuxild  be  provided. 
One  convenient  form  may  of  an  open¬ 

ing  31  In  the  turn  table  with  which  a  stub-shaft  |g 
31.  Is  caused  to  engage  or  dlsez4age.  The  shaft 
31  is  provided  with  a  colled  sprig  32  and  mov¬ 
able  handle  33. 

A  wheel  34  having  a  rdatlvel^  small  diameter 
as  compared  with  the  tnm-ta)^  21  is  mounted  gg 
at  substantially  right  angles  to  ^  turn  table  21 
and  Is  free  to  rotate  in  contact  with  the  upper 
surface  of  the  tum-table.  This  wheel,  vrhich 
may  be  called  the  index  wheel,  jis  provided  with 
a  drum  31  the  periphery  of  which  Is  graduated  2s 
as  indicated  at  31.  The  drum!  31  may  also  be 
divided  into  two  halves,  which  are  separately 
identiflable  in  some  manner,  ^or  example,  one 
half  of  the  drum  may  be  coloM  blue  as  indi¬ 
cated  by  the  horizontal  lines  ||t  and  the  other  gg 
half  colored  red  as  Indlcatcdi  by  the  vertical 
lines  31.  j 

The  index  vmeel  34  Is  rotatable  on  an  axis  31 
which  Is  supp(»ted  by  a  framle  41.  An  Index 
pointer  41  Is  also  provided  on  lihe  frame  41  ad-  gg 
Jacent  the  scale  on  the  drum  j  31.  If  the  axis 
of  the  wheel  34.  projected,  pakses  through  the 
axis  of  the  tum-table  21,  prdjected.  then  the 
wheel  34  win  rotate  upon  rotauon  of  the  turn¬ 
table  2S  at  a  rate  proportional  to  the  distance  4Q 
of  Its  point  of  contact  on  the  tui-table  from  the 
center  of  the  tum-table.  The  frame  41  carrying 
the  index  wbeti  34  Is  mounted  on  a  spiral  shaft 
42.  Upon  rotation  of  the  sphral  shaft  42  the 
frame  41  Is  caused  to  move  transversdy  and  „ 
thereby  moves  the  index  wheel  34  across  the  face 
of  the  tum-table  21.  Hence  the  distance  of  the 
point  of  contact  of  the  Index  vi(he(d  34  with  the 
tum-table  2f  from  the  centerj  thereof  may  be 
regulated  by  rotation  of  the  splrU  shaft  42.  This 
shaft  42  is  supported  by  standards  43  moimted  ^ 
upon  the  housing  22.  Oonneetjed  to  one  of  the 
standards  43  Is  a  flexible  Anger  44  which  is  of 
such  length  that  It  will  serve  ^  a  stop  for  the 
Index  wfaed  frame  41  when  the  jvrheel  is  over  the  „ 
exact  center  line  of  the  tum-tajlde  21.  This  An¬ 
ger  44  may  therefore  be  used  fte  setting  the  In¬ 
dex  wheel  34  at  the  exact  zerp  or  center  point 
of  the  ttnn-table  21.  During  operation  of  the 
device  however,  the  finger  is  flexed  outward  sufll-  gg 
dently  to  prevent  interference!  vrith  transverse 
movement  in  either  direction  of  the  frame  41. 

The  spiral  shaft  42  is  gear^  to  the  octant 
knob  !2.  as  shown  In  Figure  J.  so  that  as  the 
knob  is  rotated  to  keep  the  Image  of  the  celestial  gg 
body  and  the  bul^)le  together  af  explained  here¬ 
inabove.  the  spiral  shaft  is  rotated  and  the  Index 
wheel  34  is  moved  back  and  f  artjh  across  the  face 
of  the  tum-table  21.  The  rate  ^  rotation  of  the 
Index  wheel  34  during  this  traxuverse  movement  yg 
Is  proportional  to  the  amount  (h  rotatloa  of  the 
octant  knob  12. 

As  a  practical  matter.  It  ha^  been  found  de¬ 
sirable  to  have  the  drum  31  graduated  to  cover 
about  10*  of  altitude  measurement,  and  under  «g 
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this  condition  it  Is  deSMUe  to  cngsfc  the  sver- 
sflxv  device  with,  sn  sltttiide  set  upon  the  octant 
appradmatehr  cqnal  to  the  altitude  of  the  cefca 
tlal  bod7  to  be  sltfited.  Hence,  it  Is  desirable  to 
have  the  bead  geaxs  14  and  II  shown  in  Vlgnze 
1  so  arranged  that  they  may  be  engaged  or  die- 


Aocordlnc  to  one  fflastrattve  bat  non-limiting 
esunEde  which  may  serve  to  describe  more  cleaiiy 
]0  the  details  and  arrangement  of  parts  in  the  aver- 
agtny  device,  the  dram  W  on  the  index  whed  S4 
may  be  graduated  from  phis  five  degrees  to  mlzms 
five  iVyr***  so  that  one  complete  rotation  of  the 
whed  M  win  be  eqoal  to  ten  degrees.  If  it  is 
destied  to  have  the  period  of  time  of  sight  equal 
two  minutes,  then  it  is  preferaUe  to  have  the 
tnm-table  21  gradoated  in  hundredths  from  0  to. 
1.  Mow,  If  the  knob  12  of  the  octant  11  is  so 
gradmded  that  one  complete  revcdution  of  the 
fg  knob  is  equal  to  10*,  and  the  knob  is  rotated  one 
compl^  remdutlon.  the  index  vdieel  24  will  be 
caused  to  move  off  the  center  of  the  tum-tabie 
21  a  distance  eqmtl  to  the  radius  of  the  wheel  24. 
With  this  arrangement  the  ratios  for  the  gears 
25  used  may  be  determined  as  follows: 

Let  Q.  B.a>tbe  gear  ratio  between  the  octant 
knob  12  and  the  spiral  shaft  42. 

Pa>pltch  of  the  spiral  shaft  42. 

B^radius  of  the  index  whed  24. 

Then  with  the  index  wbed  graduated  into  10* — 
RimPxG.  R. 

Thua,  if  the  gear  ratio  Is  3  to  1  and  the  pitch 
of  the  spiral  abaft  42  is  three  threads  per  inch, 
24  the  rsdlns  of  the  index  wheel  24  win  be: 

R^xa.  H.-%x3-r' 

If  a  different  number  of  graduations  is  desired  on 
the  Index  wheel  34  let  the  number  of  degrees 
^  eqoalN 


Then 
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With  the  foregoing  description  of  the  appa- 
45  ratus  In  mind,  the  operation  of  the  octant  with 
associated  averaging  device  may  be  carried  out  as 
follows: 

The  index  whed  34  is  set  at  the  center  of  the 
tum-tabie  21.  The  bevd  gears  14  and  II  are  dls- 
55  engaged.  The  octant  knob  12  is  then  adjusted  to 
the  approximate  altitude  of  the  celestial  body  to 
be  sighted.  Bevd  gears  14  and  11  are  then 
engaged.  The  octant  is  ttien  read  in  the  usual 
manner  and  the  altitude  recorded.  The  index* 
55  wheel  14  is  then  set  at  0,  the  Image  of  the  edestial 
body  and  the  bubble  in  the  octant  are  brought  into 
coincidence,  and  the  tum-tabie  21  driven  by  the 
dodc-work  connected  thereto,  la  started  to  ro¬ 
tate  by  withdrawing  the  stub  draft  SI.  Thealght 
50  is  taken  continuously  keeping  the  babble  and  the 
edestial  body  in  eoinddeace,  for  the  desired 
length  of  time,  or  until  douds  obscure  the  celes¬ 
tial  body.  Imnmdiatdy  upon  termination  of  the 
sidlt.  the  time  Is  read.  Then  the  reading  on  the 
55  drum  21  of  the  index  wbed  24  is  divided  by  the 
reading  on  the  scale  of  the  turn-table  21  and  the 
is  etther  added  to  or  subtracted  from 
the  initial  reading  to  obtain  the  true  av¬ 

erage  reading. 

70  If  the  period  of  sight  fbr  whldi  the  device  has 
been  designed,  for  example  two  minutes  has  been 
UKd  aa  the  peiriod,  then  the  reading 

onthetamptaUellwlllba  I.  and  asn  result  the 
reading  fmtVTtr***  the  dnuh  W  ^  index 
ff  wheel  SI  wfil  need  no  oorxeetioo,  ttal  ia,  tt  win 


not  be  neoeaeaxy  to  divide  it  by  tha  xaadtng  ibown 
on  the  turhi^able  tt.  In  thia  instanee  the  tum- 
table  21  is  graduated  into  bundredths,  and  la  reg¬ 
ulated  to  make  one  revoiution  in  exM^  two  min- 
utea.  At  the  end  of  the  measurement  the  hun¬ 
dredths  of  minutes  shown  on  the  turn-table  are 
subtracted  from  the  recorded  time  of  sight  to 
obtain  the  average  time. 

Ib  order  to  obtain  the  best  results  from  the 
above  described  operation  of  my  invention,  the 
variations  in  the  rate  of  tom  of  the  tum-tahle  21 
should  not  be  greater  than  plus  or  minus  two  sec¬ 
onds  per  revolatlon  for  two  or  three  wMMwr.ntiinii 
revolutions:  the  of  the  bvtox  whed 

should  be  acemrate  within  approxlmatdy  plus 
or  minus  0.001  Inch.  The  Izalex  wbed  should 
preferaUy  be  graduated  into  five  minate  inter¬ 
vals  so  as  to  be  able  to  estimate  the  reading  to 
the  nearest  minute. 

It  is  to  be  understood  that  my  invention  is  not 
limited  to  the  foregoing  spedfle  deacrlption  or 
to  the  type  of  devices  mnstrated  tn  the  aooom^ 
Denying  drawing.  Various  modHlRations  may  be 
made  In  the  sixe  and  form  of  tbe  aeveral  mecha¬ 
nisms  employed,  and  the  duration  of  operation 
of  the  device  may  be  regulated  to  suit  «wd*ttons 
at  tbe  time  the  sight  is  taken.  To  obtain  optimum 
results  the  sighting  operation  may  be  extended 
continuously  over  a  relatively  long  period  of  time. 
Any  suitable  form  of  octant  or  — or  equiva¬ 
lent  device  as  defined  hereinabove  may  be  used 
in  association  with  the  averaging  device  to  obtain 
the  desired  correct  altitude  of  the  body 

sighted. 

Some  of  the  novd  features  of  my  invention  are 
defined  in  tbe  wmded  daims: 

I  claim: 

1.  A  device  for  obtaining  tbe  altitude  of  a 
celestial  body  oomprlslng  a  bobble  octant  and  an 
averaging  mechanism  connected  to  said  octant 
for  averaging  tbe  altitude  measurements  taken 
by  said  octant,  said  averaging  mechanism  com¬ 
prising  a  power  driven  turn-table  and  a  rotatable 
index  wheel  In  frictional  contact  with  said  turn¬ 
table. 

3.  A  device  for  obtaining  the  altitude  of  a 
edestial  body  comprising  a  bobble  octant  and  an 
altitude  averaging  mechanism  connected  to  said 
octant  for  averaging  the  altitudes  measured  by 
said  octant,  said  averaging  mechanism  compris¬ 
ing  a  power  driven  turn-table,  a  rotatable  index 
wheel  in  frictional  contact  with  said  tom-table, 
a  carriage  for  said  index  wbed.  a  rotatable  screw 
shaft  supporting  said  carriage,  and  means  for 
connecting  said  screw  shaft  in  cooperative  rela¬ 
tionship  with  said  octant  whereby  movement  of 
the  sighting  means  on  said  octant  wlU  be  trans¬ 
mitted  to  said  wlied  of 

tbe  average  altitude  izuficated  thereon. 

3.  A  device  for  measuring  the  average  altitude 
of  a  edestial  body  comprising  an  octant  having 
a  rotatable  sight  mr.Sfnring  knob,  a  gear 
mounted  on  said  knob,  and  a  mechanical  averag¬ 
ing  mechanism  having  a  gear  that  meshes  with 
said  octant  knob  gear,  whereby  the  rotary  move¬ 
ment  of  said  knob  effected  during  measurement 
of  said  altitude  Is  transmitted  to  said  averagittg 
medianlsm  which  utillaes  this  movement  to  give 
a  numerical  average  of  tbe  measurementa  taken 
by  said  octant. 

4.  A  device  for  obtaining  the  mean  altitude 
of  a  edestial  body  over  a  period  of  time  oompris- 
ing  means  for  cootintwasly  sighttng  the  angular 
distance  of  a  oeksUal  body  with  reveet  to  an 
artificial  horlm  and  asana  opeiattvdy  eon- 
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neeted  to  said  first  and  controlled  thexe> 

l>7  for  eonttnuously  integrating  said  angnlar 
distance  with  respect  to  time. 

5  A  derice  for  obtaining  the  mean  altitode  of 
f  a  celestial  body  over  a  period  of  time  comprising 
foT  continuously  sighting  the  angular 
distance  of  a  celestial  body  wltb  respect  to  an 
artificial  horizon,  means  c^ieratlvely  connected 
to  said  first  means  and  controlled  therdby  for 
10  continuously  Integrating  said  angular  distance 
with  respect  to  time  and  means  for  operating 
said  second  means  and  for  measuring  the  interval 
of  time  during  which  said  integration  was  made. 

6.  A  device  for  obtaining  the  mean  altitude  of 
If  a  celestial  body  over  a  period  of  time  comprising 

means  for  continuously  sighting  the  angular  dls* 
tance  of  a  celestial  body  said  means  including  an 
artificial  horizon  maintained  in  continual  coinci¬ 
dence  with  an  image  of  said  ctiesdal  body,  and  a 
mechanism  operatively  connected  to  said  means 
and  controlled  thereby  so  that  it  continually 
integrates  with  respect  to  time  said  angular  dis¬ 
tance  as  determined  by  said  continual  coinci¬ 
dence  between  the  celestial  body  and  artificial 
ff  horizon. 

7.  A  device  for  obtaining  the  mean  altitude  of 
a  celestial  body  over  a  period  of  time  comprising 

for  continuously  sighting  the  angular  dis¬ 
tance  of  a  ctiestial  body  with  respect  to  an  arti- 
ficial  horizon  and  an  Integrating  mechanism 
mechanically  and  cooperatively  connected  to 
said  lighting  means  for  integrating  said  angular 
distance  with  respect  to  time,  said  mechanism 
compristog  a  rotatable  member  moved  in  corre- 
jf  spondence  with  the  varying  movements  of  said 
angnlar  distance  measuring  means,  and  a  second 
rotatable  member  located  in  cooperative  rela¬ 
tionship  with  said  first  member  such  that  rota¬ 
tion  of  said  second  member  causes  rotation  of 
said  first  member  and  means  on  said  second 
member  for  measuring  the  Interval  of  time  dur¬ 
ing  which  said  integration  is  made. 

8.  A  device  for  obtaining  the  mean  altitude  of 
a  criestial  body  over  a  period  of  time  comprising 
means  for  taking  an  uninterrupted  prolonged 

~  sight  of  a  cdestial  body  and  measuring  the  alti¬ 
tude  of  said  body  and  means  operatively  con¬ 
nected  with  said  first  means  and  controlled  there¬ 


by  for  automatically  Integrating  the  attitote 
measured  during  taking  of  said  prtionged  sight. 

0.  A  device  for  obtaining  the  mean  altitode  of 
a  celestial  body  over  a  period  of  ttm*  rwHipHait^ 
an  octant  for  taking  an  uninterrupted  prolonged  g 
sight  of  a  celestial  body  and  nif  siiji  lin  the  alti¬ 
tude  of  said  body  and  means  opt^rativdy  con¬ 
nected  with  said  octant  and  controlled  therdiy 
for  automatically-  integrating  tjbe  altitudes 
measured  during  taking  of  said  prolonged  sight.  10 

10.  A  device  for  obtaining  the  altitude  of 

a  celestial  body  over  a  period  of  mmpHrfwy 
means  for  taking  an  unlnterruptdd  continuous 
sight  and  integrating  mechpmicaUy  con¬ 

nected  to  said  sight  tmWwg  mean*  and  Jointly  ^ 
operataUe  therewith  that  and  ^ 

automatically  Integrates  the  angcj^  dWannw 
sighted  during  said  continuous  sight  and  at  the 
end  of  said  period  of  time  indlca^  the  mean 
value  of  said  continuous  sight. 

11.  A  device  for  obtaining  the  mean  altitude  of 

a  celestial  body  over  a  period  of  tlnje  comprising 
means  for  taking  an  unlnterrupt^  prolonged 
sight  of  a  celestial  body  and  measunng  the  alti¬ 
tude  of  said  body  and  means  opeirativ^  con-  ag 
nected  with  said  first  means  and  controlled  there-  " 
by  for  automatically  integrating  |the 
measured  during  of  said  prolonged  ■*p’***’, 

said  second  means  comprising  a  xiotatable  dift 
and  a  rotatable  index  wheel  in  frictional  contact  <0 
with  said  disc.  I 

12.  A  device  for  obtaining  the  mean  altitode 
of  a  celestial  body  over  a  period  of  time  compris¬ 
ing  means  for  taking  an  uninterrupted  prolonged 
sight  of  a  celestial  body  and  measniring  the  alti- 
tude  of  said  body  and  means  geared  to  said  first 
means  and  controlled  thereby  for  automatically 
integrating  the  altitudes  measured  during 

of  said  prolonged  sight.  I 

13.  A  device  for  obtaining  the  me^  altitude  of  ^ 

a  celestial  body  over  a  period  of  tizoie  cominrislng  ^ 
means  for  taking  an  uninterruptM  prolonged 
sight  of  a  celestial  body  and  measujring  the  al^- 
tude  of  said  body,  means  for  continuously  inte¬ 
grating  the  altitudes  measured  anid  for 

co(gieratively  connecting  said  first  and  second  ^ 
means. 

HAROLD  &  GRAY. 
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13  Clalma. 

This  inrention  rebates  to  seslazits  aad  similar 
instnnnents  for  the  meawrexnent  of  angles  in 
which  a  — a  mirror  in  the  case  of  a  sex- 

tant-^  moonted  for  rotation  and  the  angnlar 
movement  of  which  is  measured  to  give  the  angle  6 
required.  In  such  Instruments  provision  is  gen¬ 
erally  made  for  coarse  and  fine  adjustment  of  the 
rotatahle  member  and  In  sextants  the  mirror  Is 
generally  mounted  rigidly  on  an  arm  or  carrier 
adildi  can  be  given  a  fast  or  slew  swinging  move-  10 
ment  so  that  the  same  member  is  used  for  both 
coarse  and  fine  adjustments. 

The  object  of 'the  present  Invention  Is  to  pro¬ 
vide  an  Improved  construction  of  sextant  or  sim¬ 
ilar  Instrument  in  v^ch  the  adjustments  are  13 
more  easily  carried  out  than  In  existing  instru¬ 
ments  and  a  further  object  is  to  .simplify  the  con- 
stmctlon  of  the  Instrument  while  retaining  a 
high  order  of  accuracy. 

A  still  further  object  of  the  invention  is  to  pro-  20 
vide  an  improved  fine  adjustment  or  dow  motion 
mechanism  and  to  provide  an  improved  coarse 
adjustment  or  fast  motion  whereby  the  rotatable 
member  (L  e.  the  mirror  in  a  sextant),  can  be 
released  from  the  fine  adjustment  mechanism  23 
and  turned  freely  and  then  reconnected  to  the 
fine  adjustment  mechanism  after  bchig  turned 
through  a  predetermined  definite  angle  or  multi¬ 
ples  thereof. 

Other  objects  of  the  invention  are  to  jxxivlde  30 
means  whereby  the  average  value  of  a  predeter¬ 
mined  number  of  readings  of  the  measuring  in¬ 
strument  can  be  read  off  immediately  the  num¬ 
ber  of  readings  has  been  completed,  and  also  to 
provide  means  for  preventing  an  operates  from  35 
more  than  the  predetermined  number  of 
readings  in  the  series  to  be  averaged. 

In  one  suitalde  form  of  fast  motion  or  coarse 
adjustment  mechanism  two  plates  are  provided, 
one  having  equally  spaced  holes  disposed  in  a  dr-  40 
cle  and  the  other  having  correspoixllng  pins  or 
projections;  <me  of  the  plates  is  secined  to  the 
axis  of  the  slow  motion  mechanism  while  the 
other  plate  carries  the  mirror  of  the  sextant  or 
other  instrument  and  is  normally  coupled  to  the  ^ 
first  {date  through  the  pins  and  holes.  The  two 
plates  can.  however,  be  disengaged  from  each 
other  and  the  plate  camrlng  the  mirror  can  be 
rotated  relatively  to  the  other  to  readjust  the  po¬ 
sition  of  the  pins  with  req?ect  to  the  holes,  and  M 
the  plates  re-engaged  so  that  the  mirror  has  been 
turned  through  an  angle  corresponding  to  one  or 
more  the  spaces  between  the  holes. 

This  arrangement  may  be  regarded  as  the  in¬ 
troduction  of  a  second  phantom  axis  of  rotation  ^ 


(CLS3— 7t)  I 

for  the  mirror  which  does  not  introdoca  etrocs  ot 
eccentrldty  usually  associated  wl^  two  concen¬ 
tric  rotational  axes.  I 

Other  important  features  of  thb  inventlaa  win 
be  apparent  from  tbe  accompanylfng  detailed  de- 
scrlpdm  and  the  claims  appendejl  at  the  end  of 
the  description.  | 

furthermore,  the  arrangement  jkbove  described 
can  be  modified  in  various  ways  as  win  be  ap¬ 
parent  from  the  following  descriiition,  whldi  re¬ 
fers  to  one  preferred  constructional  form  of  a 
sextant  as  an  example  of  an  instrtanent  to 
the  invention  is  ai>pllcaUe.  I 

The  accompanying  drawings  show  only 
parts  of  a  sextant  whidi  are  rdevtot  to  the  pres¬ 
ent  invention  and  In  the  drawings — 

Fig.  1  is  an  elevation  of  the  harts  as  viewed 
when  using  the  sextant.  1 

Fig.  2  is  a  corresponding  sectikmal  view,  but 
with  the  sextant  mirror  shown  jhozlaontal'and 
with  certain  parts  of  the  internal  Rearing  omitted 
for  the  sake  of  clearness.  I 

Fig.  3  is  a  view  lo<ddng  in  the  direction  of  ar¬ 
row  A  in  Fig.  1,  j 

Fig.  4  is  a  side  elevation  lookfog  in  the  direc¬ 
tion  of  arrow  B  in  Fig.  2.  I 

Fig.  5  is  a  sectional  view  co|neaponding  to 
j^7g.  4. 

Figs.  6.  7  and  8  are  enlarged  |detail  views  of 
the  cut-off  mechanism;  Fig,  6  befog  an  elevation. 
Fig.  7  a  section  on  line  VII— VI^  of  Fig.  6,  and 
Fig.  8  is  a  section  on  line  VIII-4-VIII  of  Pig.  6. 

The  sextant  mirror  is  Indicated  at  1  and  is 
held  in  a  frame  2  which  is  secufejd  diametrically 
across  the  face  of  a  cireular  plat^  or  disc  8  pref¬ 
erably  made  of  stainless  steeL  Th^  disc  8  has  se¬ 
cured  to  it.  by  plates  4  and  screi^  i,  three  pins 
I  which  are  also  iJreferatdy  mside  of  stainless 
steel  and  extend  through  ttie  jdatie  I  and  project 
from  the  face  of  the  disc  opposite  to  on 
which  the  mirror  1  is  secured.  Tihe  three  f 
are  spaced  120*  apart.  I 

A  lever  1  has  an  enlarged  circular  t 
which  is  slightly  greater  in  the 

disc  8  and  is  recessed  to  receive  a  circular  i^late 
I  (Fig.  2)  which  is  secured  to  the  lever  head  8 
by  screws,  such  as  indicated  at  18.  The  xdate  I 
has  three  groups  of  holes  1 1  (Fig.  l3>  drilled  on  a 
circle  of  the  same  diameter  as  th4  circle 
by  the  three  pins  8  and  the  hdes  1 1  are  ape* -id 
5*  apart  from  each  other  and  the  groupe  are 
spaced  120*  apart.  The  holes  1 1  and  the 
8  are  made  and  positioned  as  accuratdy  as  pos¬ 
sible  so  that  the  pins  and  holes  loxgage  fbr  an 
positions.  The  lever  1  fulcruma  |on  an  integral 
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cotikaJ  grooDd  centre  12  which  fits  Into  a  cone- 
spoodlnc  taperlnc  healing  12  Mcured  to  the  fnmi 
14  of  the  aextani. 

The  pins  t  are  bdd  in  tlie  holes  11  hg  the 
action  of  a  bdScal  coa  spring  II  whi^  bears.  6 
through  a  ooQar  It.  on  the  end  of  the  conical 
ceutie  12  and  on  the  inside  of  a  knob  IT  which 
is  seaned  to  the  end  of  a  spindle  It  projecting 
from  the  centre  of  the  diae  2.  pushing  the 
knob  IT  inwards,  the  disc  2  is  moved  awaj  from  10 
the  holed  plate  land  the  pins  t  disengaged  from 
the  holes  II  and  tv  rotating  the  kxM)b  IT  while 
It  is  sUn  potfied  hk  the  dise  2  and  mirror  I  can 
be  rotated  throogh  5*  or  ranltlples  thereof  nnta 
the  pins  t  come  opposite  the  next  or  soeceeding  15 
"  holes  of  each  group  and  the  knob  then  rdeaaed 
to  allow  the  pins  to  re-enter  the  holes.  Kach 
rotatloo  throngh  5*  of  the  dise  2  rdattve  to  the 
lever  T  of  course  involves  a  rotation  through  10* 

'  of  the  light  rags  reflected  from  the  mirror  I  20 
and  the  above  described  movements  constitute 
the  ooarae  ad^istment  of  the  sextant.  The  free 
ends  of  the  phks  mag  be  rounded,  or  other  means 
mag  be  provided,  to  ensure  that  the  pins  t  alwags 
enter  the  holes  11  on  the  rdeaae  of  the  knob  IT  2S 
even  if  the  adjustment  has  not  been  exactig  5* 
or  luulUpies  thereof.  Bf  providing  ten  holes  in 
eadi  group  as  shown  the  sextant  can  have  a 
coarse  adjustment  through  a  total  range  of  M* 
and  the  extent  of  the  adjustment  is  indicated  tv  go 
aaindexxnaxkonaproJectloQ  12  CRgs.3  and4> 
from  the  dise  2  whidx  moves  against  a  scale  2t 
cng.4>  marked  on  the  easting  of  the  instrument. 

-  The  line  adjustment  of  the  sextant  mirror  is 
effected  bg  swinging  the  lever  T  on  its  conical  ss 
centre  12  through  a  total  range  of  movrinrut  of 
about  7)&*  bg  means  of  the  micrometer  screw 
'  mechantun  described  bdow.  and  it  Should  be 
noted  here  t2>at  the  axial  centre  line  of  the 
conleal  centra  12  is  the  true  axis  of  rotation  40 
of  the  mirror  and  the  arrangement  of  pins  and 
holes  for  oosuae  adjostment  as  described  above 
mag  ba  regarded  as  the  inttodaetian  of  a  second 
phantom  axis  of  rotatian  for  the  mirror  whkh 
docs  not  Introdoce  errors  of  eccentricity  usuaUy  43 
amoriatfd  with  two  concentric  rotational  axes. 
Tfaus  ffie  spindle  It  mertig  acts  as  a  gidde  mem. 
her  and  xrot  as  an  axis  of  rotation  and  there  is 
tberefdre  no  necenttg  to  ensure  extreme  accu- 
raeg  in  fitting  this  spindle  into  the  centre  of  the  50 
conical  fulcrum  12. 

The  free  end  of  the  lever  T  has  secured  to  it 
a  stud  21  surrounded  bg  a  sleeve  22  which  fits 
transveraelg  into  a  pointed  head  22  (Tig.  S> 
whoee  polluted  end  24  bears  against  a  spring  2t  65 
carried  bg  the  casing  14.  The  head  22  is  carried 
on  the  end  of  a  micrometer  screw  It  which  is 
free  to  rotate  relative  to  the  member  22  but  car. 
rles  this  member  22  with  it  in  its  inwgitnHtw^i 
movements.  00 

The  mkrometer  screw  22  engages  in  an  in- 
temaUg  screwed  hole  in  a  bradeet  2T  and  has  a 
plain  cglindrlcal  extension  22  having  on  its  free 
end  an.  extemaOg  imUned  disc  22  which  engages 
with  internal  splines  M  on  the  inside  of  a  drum 
21.  The  cgfixuhleal  extension  22  is  supported  m 
a  sleeve  22  wfaidti  at  one  end  is  secured  to  the 
Onm  21  bg  a  nut  12  screwed  internally  to  screw 
on  the  end  of  the  sleeve  22.  The  other  end  of 
the  deeve  22  Is  formed  as  a  bevel  gear  24  vdiieh  70 
merttes  with  a  bevd  gear  2t  fixed  on  the  lower 
sod  of  a  vertical  igilndie  2t  whidi  has  secured 
00  its  upper  end  another  bevd  gear  2T.  The 
bevd  gear  2T  medkcs  with  a  bevd  gear  22  ro- 
tating  00  a  pin  2t  and  formed  iategrallg  with  a  73 


mmr  gear  42  meshing  with  a  larger  spur  gear  41 
Integral  with  a  sleeve  42  CPlg.  2>  rotating  on  a 
pin  42  carried  bg  a  bracket  44  screwed  to  the 
casing  14.  The  sleeve  42  projects  outside  the 
casing  and  has  secured  on  its  projecting  end  a 
knurled  knob  4g. 

The  aplndle  2g  is  supported  bg  a  boss  44  on  a 
plate  4T  secured  1^  screws  4t  to  the  inside  of 
the  casing.  This  plite  also  carries  the  pin  2t. 
and  as  the  mechanism  indicated  bg  the  reference 
numerals  It  to  44  merdg  forms  a  motion  trans- 
rntglon  gearing  whldi  does  not  aSOct  the  accu- 
raeg  of  the  Instrument  it  is  possible  to  construct 
and  Insert  this  gearing  as  a  separate  tmtt 
mounted  on  the  plate  4T.  This  unit  can  thus 
be  removed  and  replaced  at  any  time,  without 
affecting  tt>e  accuracy  or  setting  of  tbs  tnstru. 
ment.  bg  removing  the  knob  4t  and  the  cover 
plato4t  ong.  2)  and  removing  the  screws  4t  and 
lilting  out  the  plate  4T  and  the  medtsnlsm  It 
carries. 

•  TTie  fine  adjustment  of  the  sextant  mirror  is 
carried  out  bg  turning  the  knob  42.  the  motion 
of  edfldk  is  transmitted,  through  the  transmissian 
unit  Just  described,  to  the  sleeve  22  which  In  turn 
rotates  the  drum  21  axkd.  through  the  21 

and  the  spHned  dise  2t.  the  micrometer  screw  22 
idilch  bg  its  longitudinal  motion  causes  a  swing¬ 
ing  movement  of  the  lower  end  of  the  lever  T 
and  hence,  throogh  the  holed  plate  •  and  the 
pins  t.  a  movement  of  the  mirror  1.  The  longi- 
tudlnal  movement  of  the  screw  2t  is.  of  course, 
transmitted  to  the  lever  bg  the  pointed  head  22 
and  the  sleeve  22  and  stud  21  vdxich  projects 
throng  a  slot  M  in  the  «'^***"g  Tlie  spring  2t 
keeps  the  head  22  alwags  pressed  against  the  end 
of  the  mterometer  screw  and  ensures  that  there 
is  no  slackness  in  the  movements  transmitted  to 
the  lever. 

TTie  sleeve  22  rotates  in  a  beating  21  formed 
bg  an  extension  22  of  the  iriildi  also 

endcees  the  drum  21.  This  drum  is  provided 
on  its  perlj^wtg  with  scale  divisions  22  (Tig.  4) 
indicating  mtnntes  of  arc  and  the  scale  22  is 
visible  throogh  a  window  24  in  the  casing  22 
against  a  fixed  Index  mark  22.  A  description 
of  the  meaning  of  the  reading  is  marked  on  the 
outside  of  the  casing  as  Indicated  at  22.  The 
curved  surface  of  the  drum  21  is  also  provided 
with  a  worm  thread  IT  which  meshes  with  and 
drives  a  worm  wheel  21  rotating  on  a  iplndle 
22  supported  bg  the  casing  22.  The  worm  wheel 
has  a  Wank  portion  24  whKih.  when  it  is  en- 
gaged  bg  flat  ends  on  the  worm  2T.  acts  as  a 
positive  stop  to  Umlt  the  morement  of  the  lever 
T  in  both  dtrectkms  of  its  swing.  The  worm 
whetil  24  also  carries  an  Indkator  41  (Fig.  4) 
marked  with  numerals  to  tixnr  the  of 

degrees  of  are  through  which  the  h^t  rag  re- 
fleeted  from  the  mirror  has  hem  swung  and 
the  numerals  oa  the  indleator  II  ate  visible  in 
turn  throu^  a  small  ctrenlar  window  42  in  a 
cover  plate  22  which  is  marked  as  at  24  to  show 
that  the  numeral  seen  thtouidi  the  window  22 
Indicates  degrees. 

The  drum  21  also  drives  a  totalising 
II  which  is  oonstmeted  and  operates  in  the 
usual  manner;  that  is  to  sag.  a  complete  rota- 
tion  of  the  figured  dise  14  at  one  end  of  the 
totaltser  causes  the  next  foUomng  dise  44'  to  be 
stepped  fUiward  to  show  the  next  foUowing  nu- 
metal  marked  on  it.  and  a  complete  rotation 
of  this  second  disc  44'  causes  the  next  disc  44" 
to  be  stepped  Ibrwaxd  from  one  numeral  to  the 
next  and  so  on.  Ih  this  ease  the  drums  are 
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maitiXI  to  dxnr  d«rec»  azid  TnimrtiM  as  iadl> 
cated  ta7  maiklii—  tT  (Fiv.  4>  on  the  exterior 
aatny  of  the  totalWnr  ooonter.  The  extieaie 
(§  (which  wwtte 

flgaze  of  mlnnira  of  arc)  la  marked  with  the  ft 
nnmcTMe  0  to  •  aod  rotates  at  the  aune  «eed 
as  the  dmm  SI.  The  dmm  SI  and  the  sderom- 
eter  aezear  2f  make  ooe  rerolutlop  for  each  de- 
xne  >  la  owt  meanrcBient  aod 

thedtaeaMaadir  wmiDdleatethlaMlOmla-  10 
ntea  which  la  oae-slxth  of  ****  x**!**!  mcaaitra* 
merit.  Thecetae  If  she  readhias  are  tntaBaad 
hr  the  coenter  Si  It  win  tnrtirate;  at  the  end 
of  the  afacth  zcadbog;  the  aecTawa  ealne  of  thaw 
six  zeadtDfa.  TUa  hallcated  hr  the  maiMm  1ft 
n  on  the  outside  of  the  totaWeer.  The 
zaadlDc  la  seen  throng  windaws  ISl  Thetotal> 
laercaa  be  reset  at  aero  hr  the  reaetthv  knob  It. 

Tb  Indicate  to  the  oboerweririim  the  six  read> 

mfK  ytmwm  rtwnjpamtma,  mmrtimnUK.  (0 

now  to  be  described  la  provided,  and  to  »nmhM» 
the  sextant  to  be  readloated  to  the  — and 
sifbaeadent  readings  wtthont  the  In- 

dleatloo  aheadr  riiown  on  the  the  lat¬ 
ter  Is  coupled  to  the  drum  Si  throoih  a  29 

Indicated  at  11  so  that  the  totaBser  can  be 
declutched  from  the  drum  SI  while  the  latter 
Is  being  turned  bade  before  the  next  read¬ 

ing  The  clutch  11  Is  «*i*^gi»d  br  movement 
of  a  dutch  lever  forming  part  cf  the  cot'Off  so 
mechanism  dmwn  In  detail  In  Flea  6  to  S. 

nds  cut-off  mechanism  preferaMy  e««atiKt«  ct 
a  shutter  whldi  is  stepped  forward  at  eadi  ob- 
senratkm  so  that  an  indicator  associated  with 
it  shows  the  number  of  the  obaerratloas.  ayid  33 
after  the  sixth  obaervathm  the  shatter  is  re¬ 
leased  to  cover  a  part  of  the  instrument  which 
must  normally  be  visibte.  for  example  the  bubUe 
coUimattng  iens  in  the  case  of  a  buMde  sextant, 
and  remind  the  observer  that  he  has  completed  4o 
six  observatloas. 

The  shutter  11  (Figs,  ft  and  S)  Is  pivoted  on 
a  rod  IS  extending  between  a  pair  of  arms  1ft. 

IS  whldi  are  freely  rotataMe  on  a  spindle  IS 
carried  by  two  frame  i^ates  11.  IS.  Surround-  <1 
Ing  the  spindle  It  Is  a  coU  spring  IS  wbidi  Is 
attached  at  one  end  to  a  bar  SS  «p**^***f  the 
two  frame  {dates  and  at  the  other  end  to  a  bar 
Si  secured  between  the  arms  1ft.  IS.  The.  wring 
It  urges  the  snns  1ft.  If.  to  swing  about  the  CO 
spindle  IS  in  a  connterclodnvlae  dhreetkm  as 
viewed  in  Figs.  7  and  8  and  when  the  arms  are 
finally  rdeased  they  swing  Into  the 
shown  dotted  in  Fig.  8.  the  free  end  of  the  shut¬ 
ter  IS  being  provided  with  a  projecting  pin  SS  63 
which  moves  in  a  guide  slot  S3  In  a  {date  8ft 
secured  on  the  frame  {date  H.  so  that  the  shut¬ 
ter  IS  likewise  occupies  the  dotted  poritton  shown 
In  Fig.  8.  When  the  shutter  Is  In  Its  lower 
(dotted)  poeltioo.  the  observer  is  prevented  from  60 
observing,  for.  instance,  the  babble  collimating 
lens,  the  position  of  which  Is  Indicated  In 
dotted  outline  (Figs,  ft  and  8)  at  SS.  The  win- 
'dle  IS  projects  beyond  the  outer  faces  of  the 
frame  plates  11.  IS  in  which  it  is  Journaled  and  cs 
on  one  projecting  end  of  the  spio^  is  secured 
the  clutch  operating  lever  St  while  the  other 
projecting  end  of  the  apbodle  carries  a  ratchet 
wheel  SI.  freely  rotatable  thereon,  and  has  a 
squared  portkn  SS  on  which  fits  one  end  of  a  <o 
Isvw  St  which  Is  connected  by  a  link  (xx)t  shown) 
to  the  clutch  II  (Fig.  ft)  associated  with  the 
totaBser.  The  ratchet  wheel  SI  is  connected 
with  the  arm  IS  by  a  pin  IS  projecting  from 
ths  tarn  IS.  over  the  ed^  of  the  frame  plate  IS  79 


and  into  a  aoeket  or  hole  fit  ratchet  wheri 
81.  The  ratchet  wheri  does  nm  base  teeth  as 
round  its  clrcumfcranea  but  pm»  oOtr  eleven 
teeth  SI.  the  rest  of  the  wheel  SI  bring  pla^ 
The  TSfithet  Is  releaeBd  fit  atq  w  to  turn  under 
the  actloa  of  wring  IS  by  an  Mcaponent  con- 
slrifiig  of  two  aepazmte  pa^  tsL  SS.  both  printed 
on  a  pfit  tft  and  preseed  Into  engagement  with 
the  teeth  ti  by  two  wring  anna  N  aaenred  by 
a  aerav  S8  to  the  frame  p^  18.  but  rocked 
alternatriy  riser  of  the  teeCh  81  by  a 
pfit  t1  ontheleverSi  as  ttde  Isvar  Is  awung  (by 
pvaering  on  the  rintdt  lever  S8>  fiito  the  pori- 
tfon  fitdleated  fit  Fig.  7  aadjrrianied  by  the 
aetlott  of  a  return  wring  ft.  Therriioca.  as  the 
rintch*  lever  SS  la  preamd  afier  writ  aextant 
Ttadbig  to  dlaeonnect  the  toiallwT  as  abova  de- 
aeribed.  the  ratrivet  wheel  la  tfowad  to  mova 
round  through  two  hair  atopB  fintn.  at  the  sixth 
operation  of  tha  rintdt  lever.  terih  tl  nxwa 
dear  of  both  pawla  and  the  janna  U.  IS  are 
xrieaaed  to  drop  the  rixotter  Into  Its  loweri  posi¬ 
tion  fit  which  It  obseures  the  bobble  coiBmattng 
kns.  The  rimtter  can  be  reset  by  hand  to  fie 
original  rated  position  by  rotation  of  a  dte 
•t  Integral  with  the  ratriiet  wberi  SI  and  hav¬ 
ing  a  knurled  edge  to  enable  It  to  be  turned  by 
one  finger.  This  dte  ft  Is  site  marked  with 
numerals  100  (Figs.  3  and  4)|  *"d  acts  as  an 
observation  counter  to  ritow  tjhe  operator  how 
many  of  the  sequence  of  reajdfngs  bava  been 

In  making  altttude  observations  with  the  sex¬ 
tant,  the  fitstrumertt  is  adjusted  as  follows.  The 
knob  II  is  pushed  fit  until  the!  ptos  8  are  freed 
from  the  holes  fit  plate  f  and  the  knob  II  is  then 
rotated,  whilst  stffl  pushed  in.  untQ  TfwHwtato 
apparent  coinddertce  of  bubUe  land  object  is  ob¬ 
tained  and  the  knob  is  then  rotlatcd  iBghtly  fur- 
ther  fit  a  riockwte  direction  as  viewed  tat  Fig.  4 
until  the  pins  S  can  be  engaged  with  the  appro¬ 
priate  holes  fit  plate  •  and  Uri  knob  11  is  then 
rdeased.  The  knob  ftS  is  now|  rotated  to  bring 
the  bobble  and  riiject  into  exact  apparent  coin¬ 
cidence.  If  only  a  single  observation  is  made  the 
altitude  can  then  be  determine  by  reading  the 
figure  for  tens  of  degrees  on  scale  St  opposite 
the  index  on  It  (using  the  lower  figure  when  the 
index  lies  between  two  diristons)  snd  reading  the 
figure  visible  at  ftS  for  units  of  degrees  snd  the 
scale  SS  for  minutes.  If  an  average  of  six  read¬ 
ings  is  required,  the  biibble|  and  object  are 
brought  into  exact  apparent  coipeidence  as  above 
described  and  the  dutch  lever  SS  Is  pressed  and 
the  knob  48  is  turned  as  tor  ^  it  wffl  go  in  a 
clockwlae  direcOon  (as  riewedjto  Fig.  4)  while 
the  lever  tft  is  held  pressed  and!  this  lever  is  then 
released.  This  action  returnai  the  micrometer 
screw  to  zero  while  leaving  onei  sixth  of  the  first 
measurement  on  the  totalter.1  The  knob  M  is 
now  turned  counter-rio^wte  j  and  adjusted  to 
bring  the  bubble  snd  object  into  coincidence 
again  and  tbe  lever  Sft  is  again  prevstd  while 
the  knob  4S  is  returned  as  before  and  lever  tft 
1*  then  released.  This  allows  one  sixth  of  the 
second  measurement  to  remain  on  the  totaUser. 
The  operations  are  repeated  a|ntil  one  sixth  of 
each  of  six  separate  measurements  has  been 
transferred  to  the  totaBser  wmeh  wiB  In. 

at  the  windows  It  the  qverage  of  the  six 
micrometer  measurements.  T^  only  requires 
to  be  added  to  the  reading  of  t^tens  of  degrees 
as  obtained  from  the  scale  St  |to  give  the  sw¬ 
age  of  the  six  altltadea 

It  is  not  possIMe  to  take  s6ven  readtaws  by 
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mistake  U  the  oteenratloa  cotmter  SS  has  been 
set  to  zero  before  commencing  the  scries  of  read¬ 
ings;  on  attempting  to  make  a  seventh  measure¬ 
ment.  the  observer  finds  that  the  bubble  Is  ob¬ 
scured  by  the  shutter  72  and  knows  at  once  that 
the  series  is  finished. 

.  After  the  average  altitude  reading  has  been 
noted  the  clutch  lever  M  is  pressed  and  the  to- 
reset  to  zat>  by  means  of  the  resetting 
knob  7t.  lever  M  is  released  and  the  shutter  72 
reset  by  turning  disc  N  ready  for  the  next  se¬ 
ries  of  observations. 

The  mechanism  above  described  can  be  fitted 
to  any  otlier  suitable  instrument  besides  a  sex¬ 
tant  and  It  will  be  obvious  that  modifications 
may  be  made  to  the  mechanism  without  affect¬ 
ing  Its  usefulness  and  accuracy.  For  example, 
by  making  the  spliKile  18  a  good  fit  through  the 
centre  of  the  cone  12  so  that  It  can  be  an  axis 
of  rotation,  or  by  providing  a  separate  axis  pin 
for  this  purpose,  only  one  pin  In  the  disc  8  and 
one  group  of  holes  In  xdate  f  need  be  provided, 
or  two  pins  and  two  groups  of  hedes  may  be  used. 
With  three  or  more  jdns.  of  course,  the  phantom 
above  mentioned  can  be  retained.  Ob¬ 
viously.  also,  the  pin  or  idns  and  holes  are  mu¬ 
tually  Interchangeable  L  e.  the  pin  or  pins  I 
could  i>roJect  from  the  plate  •  and  the  group  or 
groups  of  holes  II  be  provided  In  the  disc  S. 
The  pins  and  h(des  which  couide  the  member 
(in  this  case  disc  S>  carrying  the  dement  to  be 
adjusted  (1.  e.  the  mirror  In  the  case  of  a  sex¬ 
tant)  to  the  fine  adjustment  mechanism  can  be 
replaced  by  any  other  suitable  form  of  coupling 
which  permits  of  the  same  adjustment  as  that 
obtained  by  the  use  of  pins  and  hdes.  Thus,  a 
suitable  ratchet  connection  might  be  used,  or 
the  member  carrying  the  mirror  or  other  movable 
element  of  the  Instrument  could  be  a  drum  arlth 
radially  movable  pins  or  bolts  which  can  pro¬ 
ject  into  be  withdrawn  from  holes  or  sockets 
in  a  second  drum  surrounding  or  inside  the  first 
and  coupled  to  the  fine  adjustment  mechanism. 
Furthermore  It  Is  possible  to  use  other  known 
forms  of  fine  adjustment  mechanism  In  place  of 
the  micrometer  screw  arrangement  described  In 
the  detailed  description. 

What  1  claim  as  my  invention  and  desire  to 
secure  by  Letters  Patent  is: 

1.  A  sextant  comprising  a  rotataUe  disc,  a  mir¬ 
ror  disposed  diametrically  across  the  surface  of 
and  projecthig  normal  to  the  plane  of  said  disc,  a 
jdurality  of  pins  projecting  normal  to  the  plane 
of  the  disc  and  disposed  on  a  drele  centred  on 
the  rotational  axis  of  the  mirror  and  disc,  a  fine 
adjustment  mechanism,  a  second  disc  substan¬ 
tially  co-axial  with  the  first  disc  and  permanently 
coupled  to  said  fine  adjustment  mechanism,  holes 
In  the  second  disc  Into  which  said  pins  fit.  said 
holes  being  arranged  In  a  plurality  of  groups  on 
a  drele  corresponding  In  radius  and  axis  with 
that  on  which  the  pins  axe  disposed  with  the 
holes  of  each  group  spaced  at  predetermined 
^ngiii^r  (Ustancfw  from  one  another,  and  means 
for  moving  the  first  disc  axially  away  from  the 
second  to  disengage  the  pizu  from  the  holes  and 
for  rotating  the  first  disc  to  bring  the  pins  oiHPoslte 
other  holes  in  the  Mme  group  and  then  moving  the 
disc  axlaily  towards  the  second  disc  to  locate  the 
sextant  mirror  in  a  new  position  at  a  predeter¬ 
mined  angle  to  its  original  position  by  the  pins 
entering  the  appropriate  holes. 

3.  An  an^  mrfi instrument  comprising 
a  movable  dement,  a  menxber  carrying  said  ele¬ 
ment.  pins  projecting  from  said  member,  a  sec¬ 


ond  member  substantially  coaxial  with  the  first 
mentioned  member  provided  with  a  plurality  of 
groups  of  holes  receiving  said  pins,  means  for 
disengaging  each  pin  from  a  hole  of  one  of  said 
5  groups  and  relatively  rotating  said  members  and 
re-engaging  each  idn  In  another  hole  of  the 
same  group,  whereby  said  element  Is  moved 
through  a  predetermined  angle,  fine  adjustment 
mechanism  for  said  element  having  an  operative 
10  connection  with  said  second  member,  and  a 
totallser  driven  from  said  mechanism  and  show¬ 
ing  a  reading  which  is  fixed  fractional  i>art  of 
the  portion  of  the  Instrument  reading  derived 
from  the  fine  adjustment,  wherdsy  the  totallser 
15  Indicates  the  average  of  a  predetermined  number 
of  Instrument  readings, 

3.  An  angle  measuring  instrument  comprising 
a  movable  element,  a  member  carrying  said  de¬ 
ment.  pins  projecting  from  said  member,  a  aec- 

20  ond  member  substantially  coaxial  with  the  first 
mentioned  member  j>rovided  with  a  plurality  of 
groups  of  holes  for  receiving  said  pins,  for 

disengaging  each  pin  from  a  hole  of  one  of  said 
groups  and  relatively  rotating  said  members  and 
25  re-engaging  the  pins  In  other  holes  of  the  same 
groups  whereby  said  dement  Is  moved  throudi  a 
predetermined  angle,  fine  adjustment  mechanism 
for  said  dement,  and  having  an  operative  con¬ 
nection  with  said  second  member,  a  totallser 
30  driven  from  said  mechanism,  a  dutch  In  the  drive 
from  the  fine  adjustment  mechanism  to  the 
totallser.  a  lever  for  disconnecting  said  clutch,  an 
observation  counter,  and  mechanism  coupled  to 
said  lever  for  stepping  forward  said  counter  at 
35  each  actuation  of  the  lever. 

4.  IP  an  angle-measuring  Instrument  having 
a  fine  adjustment  mechanism,  a  totallser  drlvdi 
from  said  mechanism,  a  clutch  coupling  said 
totallser  to  said  mechanism,  an  observation 

^  counter,  and  means  operated  by  the  dutch-dls- 
engaglng  mechanism  for  stepping  said  counter 
forward  at  each  disengagement  of  said  clutch. 

5.  An  angle  measurlztg  Instrument  comprising 
a  movable  dement,  a  member  carrying  said  ele- 

45  ment,  pins  projecting  from  said  member,  a  sec¬ 
ond  member  provided  with  holes  recdvlng  said 
pins,  means  for  disengaging  each  pin  from  a  hde 
and  relatively  rotating  said  members  and  re¬ 
engaging  each  pin  In  another  hole,  whereby  said 
^  dement  Is  moved  through  a  predetermined  angle, 
fine  adjustment  mechanism  for  said  dement, 
having  an  operative  connection  with  said  second 
member,  a  totallser  driven  from  said  mechanism, 
a  clutch  In  the  drive  from  the  fine  adjustment 
55  mechanism  to  the  totallser.  a  lever  for  discon¬ 
necting  said  dutch,  an  observation  counter,  and 
mechanism  coupled  to  said  lever  for  stepping  for¬ 
ward  said  counter  at  each  actuation  of  the  lever, 
a  shutter  coupled  to  said  observation  cotmter.  and 
means  controlled  by  said  dutch  lever  for  movlne 
said  shutter  Into  a  position  to  obscure  part  of  th' 
instnnnent  to  inevent  further  readings  beln^ 
taken  after  a  predetermined  number  of  actua¬ 
tions  of  the  dutch  lever. 

^  6.  In  an  angle-measuring  Instrument,  an  an¬ 

gularly  movable  dement,  and  a  swinging  lever, 
means  for  detachably  couidlng  the  head  of  said 
lever  to  the  movable  dement  to  permit  mechani¬ 
cally  predetermined  angular  movement  of  said 
element  Independently  of  said  lever,  a  microm¬ 
eter  screw,  means  for  coupling  the  free  end  of 
the  lever  to  said  screw,  means  for  retaining  said 
coupling  In  constant  engagement  with  the  end 
of  the  micrometer  screw,  a  fixed  threaded  mem- 
ber  recdvlng  said  screw,  means  for  rotating  said 
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screw  to  produce  line  angular  adjustment  of  said 
movable  dement  by  swinging  movement  of  said 
lever,  an  engraved  drum  rotatable  with  the  mi¬ 
crometer  screw,  a  worm  tliread  on  the  exterior 
of  said  drum,  a  worm  wheel  said  worm  ^ 

thread,  a  blaxxk  portion  on  said  worm  whed  en- 
gageahle  by  said  worm  thread  at  the  limits  of 
the  travd  of  the  micrometer  screw,  and  an  en¬ 
graved  dial  rotated  by  said  worm  wheeL 

7.  In  an  Instrument  for  angtii^  meas-  10 

urements.  a  micrometer  screw,  a  lever  operative¬ 
ly  connected  to  said  screw  and  having  a  head,  a 
disc  secured  to  the  head  of  the  lever,  a  second 
disc  mounted  substantially  coaxially  with  said 
first  disc,  a  rotataUe  member  carried  by  saiid  15 
second  disc,  one  of  said  discs  being  inrovlded  with 
smooth  circumferentially  apmced  holes,  smooth 
pins  projecting  from  the  other  disc  and  fitting 
into  said  holes,  means  for  effecting  rdatlve  axial 
and  rotational  movements  of  said  discs  to  permit  20 
the  pins  to  be  disengaged  from  the  boles  and 
fitted  Into  dlffezent  holes  at  predetermined  an¬ 
gular  distances  from  the  hcdes  originally  occupied 
by  the  pins. 

8.  lb  an  angle-measuring  instrument,  means  25 
establishing  an  angularly-movable  line  of  sight, 
fine  adjustment  mechanism  for  so  mov^  said 
sight  line,  a  totaliaer,  clutch  means  having  dis¬ 
engaging  means  mterposed  between  said  mecha¬ 
nism  and  said  totaUaer.  vision  obscuring  means  so 
movable  to  cut  off  the  line  of  sight,  spring  means 
for  urging  said  vision  obscmlng  means  mto  ob¬ 
scuring  position  and  means  operated  by  said  dis¬ 
engaging  means  and  connected  to  said  totaliaer 

to  release  said  spring  means  and  move  the  vision  S5 
obscuring  means  to  obscuring  position  after  a 
predetermined  number  of  operations  of  said  to- 
taUaer. 

9.  m  an  observation  device  the  combination  of 

a  frame,  means  supported  on  said  frame  for  mak-  ^ 
ing  an  observation  measurement,  a  register  sup¬ 
ported  on  said  frame  oontroDed  by  said  means 
for  Indicating  the  numerical  average  of  a  aeries 
of  a  predetermined  number  of  said  measure¬ 
ments,  a  member  movaldy  supported  on  said  45 
frame  and  controlled  by  said  means  for  making 
obaervatians  to  move  antomaticaOy  into  a  posi¬ 
tion  to  pnvent  further  obeervatloa  measurements 
fwwwt  ixthiy  after  Said  series  of  measure¬ 
ments  has  been  made  and  means  for  resetting  so 
said  member  to  another  position  to  permit  an¬ 
other  series  of  measurements  to  be  made. 

10.  in  an  observation  device,  the  combinatton 
of  a  frame,  means  supported  on  said  frame  in- 
dudlng  a  sbiditlttg  device,  for  making  an  obaerva-  ss 
tton  measurement,  a  retfster  supported  on  said 
frame  oantroUed  by  said  means  for  indicating  the 

average  of  a  series  of  a  predetermined 


number  of  said  measurements,  a  member  sup¬ 
ported  on  said  frame  and  contnAed  by  said 
means  to  move  automatically  into  the  fidd  of 
vision  through  said  sighting  device  lafter  said 
series  of  measurements  has  been  zpade.  and 
means  for  moving  said  member  out  of  said  field 
of  vision  to  permit  another  series  of!  measure¬ 
ments  to  be  made.  j 

11.  In  an  observation  instrument,  th^  combina¬ 

tion  of  a  frame,  means  supported  on  ^id  frame 
for  making  an  observatloo  measuremeht.  a  regis¬ 
ter  supported  on  said  frame  controlled  by  said 
means  for  indicating  the  numerical  average  of  a 
series  of  a  predetermined  number  of  mid  meas¬ 
urements,  a  member  supported  on  saidiframe  and 
contrdled  by  said  means  to  move  automatically 
into  the  fidd  of  vision  of  the  operator  %hlle  mak¬ 
ing  an  observation  afterj  said  series 

of  measurements  has  been  made,  andj  means  for 
moving  said  member  out  of  said  Add  pf  vision  to 
permit  another  series  of  observation  measure¬ 
ments  to  be  made.  | 

12.  in  an  observation  device  the  cWblnatlon 

of  a  frame,  means  supported  on  said  frame  for 
Tnmiriwg  an  observation  measurement^  a  register 
supported  on  said  frame  controlled  by  paid  means 
for  inrttcattng  the  numerical  average  measure¬ 
ment  of  a  aeries  of  a  predetermined  jnxunber  of 
said  measurementa,  slgrudling  means  supptvted 
on  said  frame  opented  by  and  in  yegwnse  to 
conmdetlon  of  said  series  of  measurements  to  in¬ 
dicate  that  said  aeries  is  completed,  jand  means 
for  rendering  said  algnalllng  means  inpperative  to 
permit  another  aeries  of  measuremlents  to  be 
made.  I 

13.  A  sextant  compclsing  a  fir4  rotatable 
member,  a  mirror  wtPtMWwg  across  thje  surface  of 
and  prcjecttng  normal  to  said  member,  a  fine 
adjustment  medtianism.  a  second  member  rotst- 
atde  coaxially  with  said  first  member  fmd  coupled 
to  said  fine  adjustment  medianism  for  rotation 
thereby,  cooperating  Interengageable  meana  on 
said  first  and  second  members  spaced  jst  predeter¬ 
mined  angular  distances  for  changing  Ithe  angular 
rriatlonshtp  of  said  first  and  seooojl  members, 
and  rendering  them  coaxial,  and  means  support¬ 
ing  at  least  one  of  said  first  and  secc^id  members 
for  rdattve  axial  movement  to  engage  and  dis¬ 
engage  said  Interengageable  means,  ^^lereby  said 
members  may  be  separated  to  disengage  said 
Interengageable  means,  rotated  relativdy  to 
change  the  angular  rdatlonshlp  between  said 
members  and  moved  together  to  rejengage  said 
interengageable  means  to  locate  the  members  in 
the  new  angular  azMi  coaxial  relation 


PHILIP  FRANCIS 


ihlp. 

Uixr. 


721 


CoNDEirsED  STATKTiffBirr  OF  IhsFBimAzrr's  AzrswES  to  I 

New  Jebsey  I^tterrogatoby  5  | 

For  ea<^  class  of  devices  listed  in  the  answer  to  the  firstj 
interrogatorj  there  are  listed  below  the  aggregate  annnalj 
dollar  volnme  of  sales  and  the  corresponding  aggregate 
dollar  volnme  of  costs  of  prodnction  of  Bendix  for  each 
calendar  year  designated  with  respect  thereto  in  sndij 

answer.  j 

Tear  Sales  in  Dollars  Cost  in  Dollars] 


Octants-Sextants 


1943  $2,859^L64  $2^6,777.02| 

1944 

•  •  •  « 

September  26,  1955 


September  23, 1955 


PlaliillfiB' Exhibit  No.  9 

Treaties  and  Other  International  Acts  Series  1510 
INTERCHANGE  OF  PATENT  EIGHTS  ! 

INFORMATION,  INVENTIONS 
DESIGNS,  OE  PEOCESSBS 
Agreement  Between  the  trnitin  States  or  America  and  the 
United  Kingdom  of  Gbeat  Bettain  and  Northern  Ireland! 

Amending  the  Agreement  of  Angnst  24, 1942  I 

Signed  at  Washington  March  27,  1946  I 

Effective  Jannary  1,  1942  | 

•  •••••••••! 

Whereas  there  was  signed  and  sealed  at  Washington  onj 
the  twenty-fonrth  day  of  August  1942,  for  the  €lovemmentj 
of  the  United  States  of  America  and  for  the  Govemmentj 
of  the  United  Kingdom  of  Great  Britain  and  Northern  lrer| 


4,948,710.79  3,644,28614 


William  D.  Hall 
Attorney  for  Plaintiffs 

R.  BL  Hudson 
Attorney  for  Defendant 
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land,  in  farther  fnlfiUment  of  the  policy  set  forth  in  their 
Agreement  of  February  23, 1942  on  the  principles  applying 
to  mutual  aid  in  the  prosecution  of  the  war  against  aggres¬ 
sion,  [^]  an  Agreement  deemed  to  have  been  in  effect  and 
operation  as  from  January  1,  1942  concerning  the  inter¬ 
change  of  patent  rights,  information,  inventions,  designs,  or 
processes;  [*]  and 

Whereas  it  is  desirable  to  amend  the  said  Agreement  of 
August  24, 1942  in  certain  particulars ; 

Now,  therefore,  it  is  agreed  by  the  Government  of  the 
United  States  of  America  and  the  Government  of  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  that  the 
said  Agreement  of  August  24,  1942  shall  be  and  is  hereby 
amended  to  read  as  follows : 

Article  I 

(a)  Each  Government,  in  so  far  as  it  may  lawfully  do  so, 
will  procure  and  make  available  to  the  other  Government, 
for  use  in  war  production,  patent  rights,  information,  in¬ 
ventions,  designs,  or  processes  requested  by  the  other  Gov¬ 
ernment  In  the  case  of  the  United  States  of  America,  the 
law  authorizing  such  procurement  and  transfer  is  now  the 
Act  of  the  Congress  of  the  United  States  approved  March 
11,  1941  (Public  11,  77th  Congress),  as  amended.  Each 
Government  will  bear  the  cost  of  the  procurement  of  such 
patent  rq^hts,  information,  inventions,  designs,  or  processes 
from  its  own  nationals. 


^  [Executive  Agreement  Series  241 ;  56  Stat.  1433.] 

*  [Executive  Agreement  Series  268 ;  56  Stat.  1594.] 

•  ••••••••• 

Aeticle  m 

Such  acquisition  by  the  Government  of  the  United  States 
of  America  will  be  effected  in  accordance  with  regular  Lend- 
Lease  procedure  (or  its  then  current  equivalent)  and  will 
be  financed  under  such  program,  except  that  other  procedure 
may  be  used  in  those  instances  where  no  expenditure  of 
funds  is  necessary. 
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AbticiiE  V  j 

In  so  far  as  is  found  practicable  in  the  circumstances  of  j 
each  case,  adequate  licenses  or  assignments  and  contract  j 
rights  shall  be  acquired  by  each  Government,  in  accordance! 
with  the  requests  of  the  other  Government,  and  transferred 
to  the  other  Government.  Where  desirable  each  Govern- 1 
ment  will  sponsor  necessary  relationships  and  permit  deal- 1 
ings  between  the  original  grantor  and  the  ultimate  user.! 
It  is  contemplated  that  normally  the  rights  obtained  should,  | 
subject  to  the  limitations  contained  in  Article  n  of  this! 
Agreement,  include,  among  other  things:  I 

(a)  The  right  to  make,  to  have  made,  to  use,  and  to  dis- 1 

pose  of,  articles  embodying  the  subject-matter  of  the  patent! 
rights,  information,  inventions,  designs,  or  processes,  soj 
acquired,  including  the  right  to  use  and  practice  any  of  the  | 
aforesaid.  | 

(b)  Provision  for  securing  to  the  recipient  Government  i 

or  its  designees  all  necessary  personal  expert  services  and  j 
supplementary  information.  | 

(c)  Permission  to  transfer,  assign,  license,  or  otherwise  | 

dispose  of,  any  or  all  of  the  rights  and  privileges  acquired,  j 
to  the  other  Government,  with  further  permission  to  the 
latter  to  transfer,  assign,  license,  or  otherwise  dispose  of  I 
any  or  all  of  the  same  to  contractors,  subcontractors,  orj 
other  appropriate  designees  of  the  recipient  Government,  | 
for  war  production  purposes  only.  j 

(d)  The  reservation  on  the  part  of  the  acquiring  Govern- 1 

ment  that  it,  and  parties  in  interest  holding  under  it,| 
shall  have  the  right  at  any  time  to  contest  the  validity  of  1 
any  patent  rights  acquired.  I 

(e)  Whenever  practicable,  a  guarantee  by  the  licensor! 

or  patentee  as  to  the  validity  of  his  patent,  in  respect  of  I 
which  the  license  is  granted,  with  an  indemnity  against  any  | 
infringement  claims.  | 

(f )  Provision  for  the  exchange  of  information,  between  | 
the  licensor  or  patentee  and  ultimate  licensee,  as  to  'im-| 
provements  or  the  results  of  research  on  the  subject-matter  | 
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of  the  license,  together  with  the  use  of  any  patents  which 
may  be  obtained  in  respect  of  snch  improvements,  with  a 
farther  provision  that  the  like  information  and  right  to  nse 
additional  patents  shall  simnltaneonsly  be  famished  to  both 
Governments. 

ABTICIiE  VI 

(a)  Sabject  to  the  provisions  of  Article  VJJL  of  this  Agree¬ 
ment,  the  Government  of  the  United  Kingdom  agrees  and 
andertakes  to  indemnify  and  save  harmless  the  Government 
of  the  United  States  of  America  against  all  claims  asserted 
by  nationals  of  the  United  Kingdom  xmder  any  United 
States  patents  for  the  ase  of  any  method  or  process  and  for 
the  manafactare,  use,  or  disposition  of  any  article,  which 
method,  process,  or  article  was  ased,  manafactared,  or 
disposed  of  by  or  for  the  Government  of  the  United  States 
of  America 

(1)  for  the  parposes  and  to  the  extent  set  forth  in  Article 
n  of  this  Agreement ;  or 

(2)  in  connection  with  the  sapply  of  articles  to  the  Gov¬ 
ernment  of  the  United  Kingdom  ander  Lend-Lease  or  eqaiv- 
alent  procedare,  inclading  the  manafactare,  ase,  and  dis¬ 
posal  of  articles  so  sapplied ;  or 

(3)  parsaant  to  a  reqaest  made  or  aathority  given,  for 
the  parposes  of  the  war,  by  the  Government  of  the  United 
Kingdom  to  the  Government  of  the  United  States  of  Amer¬ 
ica; 

provided  always  that  the  Government  of  the  United  States 
of  America  will,  whenever  in  its  judgment  practicable, 
avail  itself  of  any  indemnity  from  a  third  party  of  which  it 
shall  have  the  benefit,  in  lien  of  the  indemnity  from  the 
Government  of  the  United  Eongdom  contained  in  this 
Agreement.  For  the  parposes  of  this  paragraph  (a)  claims 
asserted  by  nationals  of  the  United  Kingdom  ander  Title 
35,  Section  42,  of  the  United  States  Code,  1940  edition,  and 
Title  35,  Section  90,  of  the  United  States  Code,  1940  edition. 
Supplement  IV,  shall  be  construed  to  be  claims  ander  pat¬ 
ents;  and  for  the  parposes  of  this  paragraph  (a)  claims 


L 
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asserted  by  nationals  of  the  United  Kingdom  under  any  | 
United  Kingdom  patents  or  registered  designs  against  i 
United  States  Government  contractors  or  subcontractors 
shall  be  construed  to  be  claims  subject  to  indemnification  by 
the  Government  of  the  United  Kingdom  in  cases  where  the 
Government  of  the  United  States  of  America  has  agreed  j 
and  undertaken  to  indemnify  and  save  harmless  such  con-  j 
tractors  or  subcontractors  against  any  liability  resulting  j 
from  the  use  of  any  patented  invention  or  registered  design.  | 

(b)  Subject  to  the  provisions  of  Article  VII  of  this  Agree-  ! 
ment,  the  Government  of  the  United  Kingdom  agrees  and  ! 
undertakes  to  indemnify  and  save  harmless  the  Government  ! 
of  the  United  States  of  America  against  all  claims  asserted  ! 
by  nationals  of  the  United  Kingdom,  under  any  law  of  the  | 
United  States  of  America  for  compensation  for  the  use  or  | 
practice  of  any  unpatented  inventions,  information,  designs,  | 
or  processes  furnished  by  the  Government  of  the  United  j 
Kingdom  to  the  Government  of  the  United  States  of  America  | 
and  used  or  practiced  by  or  for  the  latter  Government  pur-  j 
suant  to  the  provisions  of  Article  n  of  this  Agreement,  or  j 
for  the  use  or  practice  of  any  unpatented  inventions,  inf  or-  j 
mation,  designs,  or  processes  by  or  in  the  manufacture,  use,  j 
or  disposition,  by  or  for  the  Government  of  the  United  | 
States  of  America,  of  articles  manufactured,  used,  or  dis-  ! 
posed  of 

(1)  for  the  purposes  and  to  the  extent  set  forth  in  Article  | 

n  of  this  Agreement;  or  j 

(2)  in  connection  with  the  supply  of  articles  by  the  Gov-  j 

emment  of  the  United  States  of  America  to  the  Government  ' 
of  the  United  Kingdom  under  Lend-Lease  or  equivalent  | 
procedure  and  the  use  and  disposal  of  such  articles  by  the  i 
Government  of  the  United  States  of  America ;  or  I 

(3)  pursuant  to  a  request  made  or  authority  given,  for  ! 

the  purposes  of  the  war,  by  the  Government  of  the  United  I 
Kingdom  to  the  Government  of  the  United  States  of  Amer-  | 
ica;  I 

provided  always  that  the  Government  of  the  United  States  | 
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of  America  will,  whenever  in  its  jndgment  practicable,  avail 
itself  of  any  indemnity  from  a  third  party  of  which  it  shall 
have  the  benefit,  in  lien  of  the  indemnity  from  the  Govern¬ 
ment  of  tile  United  Kingdom  contained  in  this  Agreement. 

(c)  The  indemnities  set  forth  in  paragraphs  (a)  and  (b) 
of  thiR  Article  shall  apply  whether  or  not  written  reqnests 
in  accordance  with  Article  IV  of  this  Agreement  have  been 
or  will  be  at  any  time  snbmitted  by  any  authorized  depart¬ 
ment  or  agency  of  the  Government  of  the  United  States  of 
America, 


Abticle  VILL 

(a)  Subject  to  the  provisions  of  the  Act  of  the  Congress 
of  the  United  States  approved  March  11,  1941  (Public  11, 
77th  Congress),  as  amended,  and  the  provisions  of  Article 
IX  of  this  Agreement,  the  Government  of  the  United  States 
of  America  agrees  and  undertakes  to  indemnify  and  save 
harmless  the  Government  of  the  United  Kingdom  against 
aU  claims  asserted  by  nationals  of  the  United  States  of 
America  under  any  United  Kingdom  patents  or  registered 
designs  (including  claims  for  compensation  for  the  use  of 
inventions  which  are  the  subject  matter  of  applications  for 
patents  or  registered  designs,  and  publication  of  which 
has  been  prohibited  under  the  United  Kingdom  Defence 
Regulations,  provided  that  the  patents  shall  have  issued  or 
the  registrations  shall  have  been  effected)  for  the  use  of 
any  method  or  process  and  for  the  manufacture,  use,  or 
disposition  of  any  article,  which  method,  process,  or  article 
was  used,  manufactured,  or  disposed  of  by  or  for  the  Gov¬ 
ernment  of  the  United  Kingdom 

(1)  for  the  purposes  and  to  the  extent  set  forth  in  Article 
n  of  this  Agreement ;  or 

(2)  in  connection  with  the  supply  of  articles  to  the  Gov¬ 
ernment  of  the  United  States  of  America  under  Reciprocal 
Aid  or  equivalent  procedure,  including  the  manufacture,  use, 
and  disposal  of  articles  so  supplied ;  or 

(3)  pursuant  to  a  request  made  or  authority  given,  for 
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the  purposes  of  the  war,  by  the  Government  of  the  TJnite^ 
States  of  America  to  the  Government  of  the  United  King4 
dom;  j 

provided  always  that  the  Government  of  the  United  Kingi 
dom  will,  whenever  in  its  judgment  practicable,  av^ 
itself  of  any  indemnity  from  a  third  party  of  which  ilj 
shall  have  the  benefit,  in  lieu  of  the  indemnity  from  thcj 
Government  of  the  United  States  of  America  contained  id 
this  Agreement-  For  the  purposes  of  this  paragraph  (a)i 
claims  asserted  by  nationals  of  the  United  States  of  Amer-| 
ica  under  any  United  States  patents  against  United  King-j 
dom  Gb)vemment  contractors  or  subcontractors  shall  bet 

I 

construed  to  be  claims  subject  to  indemnification  by  th^ 
Government  of  the  United  States  of  America  in  cases  wher^ 
the  (Government  of  the  United  Kingdom  has  agreed  an(^ 
undertaken  to  indemnify  and  save  harmless  such  contractor^ 
or  subcontractors  against  any  liability  resulting  from  the 
use  of  any  patented  invention.  j 

(b)  The  indemnity  set  forth  in  paragraph  (a)  of  thie, 
Article  shall  apply  whether  or  not  requisitions  have  beei^ 
or  will  be  at  any  time  filed  by  the  Government  of  the  United 
Kingdom  under  regular  Lend-Lease  procedure  or  its  theij 
current  equivalent  in  accordance  with  Article  m  of  thid 
Agreement.  ! 

Abtiglb  X  j 

(a)  Subject  to  the  following  provisions  of  this  Article  j 
the  indemnity  set  forth  in  Articles  VI,  VU,  ViiJL,  and  ES 
of  this  Agreement  shall  inure  only  to  the  benefit  of  the 
respective  Governments.  However,  each  Government 
agrees  and  undertakes  to  indemnify  and  save  harmles^ 
the  nationals  of  the  other  Ctovemment  whom  such  GtovemJ 
ment  requests  so  to  be  indemnified  against  all  claims 
asserted  by  the  nationals  of  the  indemnifying  Government 
under  any  patents  or  registered  designs  for  the  use  of  anyj 
method  or  process  and  for  the  manufacture,  use,  or  dis-| 
position  of  any  article,  which  method,  process,  or  articlej 
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was  used,  mamifactTired,  or  disposed  of  to  the  extent  set 
forth  in  Article  n  of  this  Agreement  in  the  conrse  of 
mannfactnre,  nse,  or  disposition  for  the  essential  war  needs 
of  the  civilian  popnlation  of  the  country  of  the  nationals 
whom  it  is  sought  to  indemnify;  provided,  however,  that 
requests  for  indemnities  under  this  Article  X  shall  he 
made  only  in  cases  where  the  formal  requisitions  for  the 
rights  under  the  patents  or  registered  designs  involved 
shall  have  been  filed  with  the  indemnifying  Government  on 
or  before  April  8,  1946,  and  provided  further  that  such 
requests  shall  be  made  only  in  cases  where  the  requesting 
Government  had  assured  its  nationals  whom  it  seeks  to 
have  indemnified  that  they  would  be  saved  harmless  from 
liability  in  respect  of  such  claims.  Nothing  in  this  Article 
X  shall  be  construed  as  conferring  any  rights  on  any 
national  of  either  country  to  assert  any  claim  against  the 
Government  of  the  other  country. 


ABTICLEXm 

All  parents  made  by  the  Government  of  the  United 
States  of  America  and  the  Government  of  the  United  King¬ 
dom,  respectively,  in  carrying  out  the  terms  of  this  Agree¬ 
ment  shall  be  accounted  for  by  the  appropriate  agencies  of 
the  two  Governments  as  aid  extended  and  benefits  received 
by  the  Government  of  the  United  States  of  America  in 
accordance  with  the  Act  of  the  Congress  of  the  United  States 
approved  March  11,  1941  (Public  11,  77th  Congress),  as 
amended,  and  the  agreement  between  the  two  Governments 
entered  into  at  Washington  on  February  23, 1942. 


AsnciiE  XVI 

No  patent  rights,  information,  inventions,  designs,  or 
processes  shall  be  requested  by  either  Government  under 
this  Agreement  nor  shall  the  indemnities  set  forth  in  Ar¬ 
ticles  VI,  Vn,  Vin,  IX,  and  X  of  this  Agreement  apply  in 
respect  of  any  use  or  infringement  occurring  during  the 
continuance  in  effect  of  a  license  agreement  or  other  con- 
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tractnal  obligation  in  existence  on  January  1,  1942  bi¬ 
tween  a  national  of  one  Government  on  the  one  hand  and  a 
national  of  the  other  Government  on  the  other  hand  coveip- 
ing  snch  patent  rights,  information,  inventions,  designs,  ir 
processes ;  provided  that  if  snch  license  agreement  or  othir 
contractual  obligation  be  nonexclusive,  snch  patent  righti, 
information,  inventions,  designs,  or  processes  may  be  re¬ 
quested  by  either  Government  under  this  Agreement  ip 
respect  of  their  use  or  infringement  by  nationals  of  thie 
requesting  Government  other  than  the  national  holdinj^ 
snch  license  agreement  or  other  contractual  obligation  anji 
the  indemnities  aforesaid  shall,  if  otherwise  applicable  i)i 
accordance  with  their  terms,  apply  to  the  same  extent.  | 

Abticle  Avii  I 

This  Agreement  shall  be  deemed  to  have  been  in  effect  and 
operation  as  from  January  1,  1942,  and  shall  expire  on 
April  8, 1946,  but  without  prejudice  to  any  liability  whick 
may  then  already  have  been  incurred,  or  which  may  ther^ 
after  arise,  pursuant  to  any  obligations  undertaken  bv 
either  Government  by  virtue  of  Articles  VI,  VII,  V  i  1 1, 

X,  Xn,  Xni,  XiV,  and  XVI  of  this  Agreement.  For  thesfe 
purposes  the  definitions  of  the  term  ‘‘nationals^’  set  forth 
in  Article  I  of  this  Agreement  shall  continue  in  effect  after 
April  8, 1946.  I 

Done,  in  duplicate,  at  Washington  this  twenty-seventji 
day  of  March  1946.  j 

I 

FOK  THE  GOVBBNMBNT  OP  THE  UNITED  STATES  OP  AMEBICA:  j 

Dean  Acheson  | 

Acting  Secretary  of  State  of  the  United  States  of  Americift 

FOR  THE  GOVEENMENT  OP  THE  UNITED  KINGDOM  OP  GEEAT 
BETTAIN  AND  NOETHEEN  lEEIiAND  j 

Hat.tb»ax.  i 


ffis  Majesty* s  Ambassador  Extraordinary 
and  Plenipotentiary  at  Washington 
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DIGEST  OF  OPINIONS 
of 

THE  JUDGE  ADVOCATE  GENERAL 
OP  THE  ARMY 

1912-1940 

United  States 
Government  Printing  OflSce 
WasMngton :  1942 

War  Department, 
Washington,  January  1, 1941. 

The  following  Digest  of  Opinions  of  The  Judge  Advocate 
General  of  the  Army  is  published  for  the  information  of 
the  service.  It  includes  the  opinions  published  in  the  1912-30 
Digest,  and  supplements  thereto,  which  are  currently  ap¬ 
plicable,  vdth  certain  additions. 

Under  a  new  arrangement  the  subject  matter  is  divided 
into  two  parts.  Part  I  comprising  opinions  based  on  pro¬ 
visions  of  the  Constitution  and  statutes  as  contained  in  the 
Military  Haw  of  1939,  and  supplements  thereto,  arranged 
according  to  Military  Law  chapters  and  sections ;  and  Part 
n  comprising  opinions  based  on  Army  regulations.  Ap¬ 
propriate  cross-references  and  explanatory  notes  are  in¬ 
cluded. 

By  order  of  the  Secretary  of  War : 

G.  C.  MARSHALL, 

Chief  of  Staff . 

OmciAn: 

E.  S.  ADAMS, 

Major  Genercd, 

The  Adjutant  General 
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A£  5 

i 

t 

_  I 

THE  ASSISTANT  SECEETAEY  OF  WAE  j 

(PEOCXJEEMENT  OF  SUPPLIES)  j 

I 

AE  5-100.  General  provisions.  ! 

140.  Advertising  for  bids.  I 

160.  Bids  and  awards.  i 

I 

200.  Contracts,  formal  and  informaL 
220.  Bid,  performance,  payment,  and  patent  infrin|ge- 
ment  bonds.  j 

320.  Interdepartmental  procurement.  j 

AE  5-100  i 

I 

Procurement  of  supplies ;  general  provisions  | 

Par.  6c.  Prohibitions  j 

Cross-references  to  Part  I :  Const.  11-2-2  (4).  Use  of  la^or 
of  prisoners  of  war.  812  (Cr.  Code,  sec.  41).  Purchases  frjom 
oflScers  or  employees  of  the  Government.  j 

AE  5-140  I 

Procurement  of  supplies ;  advertising  for  bids  ! 

Par.  5e.  Invitation  for  Bids ;  Bid  Bond  | 

Cross-Eeferences  to  Part  1 :  541.  Certified  check  in  l^eu 
of  bid  bond.  j 

Par.  8.  Invitations  for  Bids ;  Assistance  Not  to  be  Eende]j*ed 

Cross-Eeferences  to  Part  I:  812.  Interested  pers<^ns 
acting  as  Government  agents. 

Par.  lOd.  Invitations  for  Bids ;  Special  Patent  Article. 

I 

Contracts  entered  into  by  the  War  Department  for  the 
manufacture  of  articles  which  are  or  may  be  covered  |by 
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patents  should  be  so  framed  as  to  meet  the  following  re¬ 
quirements  : 

A  contract  for  the  manufacture  of  a  patented  article, 
entered  into  with  a  contractor  who  claims  the  right  to  make 
and  dispose  of  such  article,  should  contain  a  stipulation 
by  the  contractor  indemnifying  the  United  States  against 
the  claims  of  all  parties  for  the  infringement  of  their  patent 
rights.  The  act  of  June  25,  1910  (36  Stat.  851)  gives  the 
owner  of  an  invention  covered  by  a  patent  a  right  of  action 
against  the  United  States  for  the  unlicensed  use  by  the 
United  States  of  the  patented  article. 

A  contract  for  the  manufacture  of  a  mechanical  device 
according  to  Government  specifications,  the  contractor  not 
claiming  to  own  or  control  a  patent  covering  the  device, 
should  not  contain  a  provision  that  the  contractor  should 
indemnify  the  Government.  It  would,  however,  be  proper 
to  insert  in  the  contract  a  stipulation  that  the  Government 
would  indemnify  the  contractor  with  respect  to  claims  of 
owners  of  patents  for  infringement  arising  out  of  the  execu¬ 
tion  of  the  Government  contract.  If  a  suit  should  be  brought 
against  the  contractor,  notice  should  be  given  to  the  War 
Department  and  a  request  made  to  the  Department  of 
Justice  to  defend  the  suit  for  the  United  States.  When 
claims  are  submitted  to  the  department  by  the  owner  of 
the  patent,  if  the  claim  is  doubtful,  the  claimant  should  be 
left  to  his  remedy  under  the  statute.  Where,  however,  the 
right  of  the  claimant  is  clear,  it  would  be  proper  for  the 
Government  to  contract  for  the  purchase  of  the  patent  or 
for  a  license  to  manufacture  and  use  the  article  in  question. 


from  th«  original  bound  voluma 
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AIRCRAFT  SEXTANT,  MARK  V 
BU.  AERO.,  U.  S.  NAVY 

CONTRACT  NO  96749  F.  S.  S.  C.  NO  88  -  S  -  350 

MFR’S.  PART  NO.  3014  -  2  •  A  MFR'S  SERIAL  NO. 


2923 


MANUFACTURED  UNDER  ONE  OR  MORE  OF  THE  FOLLOWINC.  fAllNlla 
1556994  «674550  2140579  2^45347  2252341 

OTHER  PATENTS  PENDING 


- ECLiPSE  -  PIONEER 

DIVISION  OF  BENDIX  AVIATION  CORPORATION 
TETERBORO.  NEW  JERSEY.  U.  S.  A. 


Plaintiffs'  Exhibit  No.  11 
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i 

TJITITED  STATES  DISTRICT  COXJET  I 

FOB  THE  DISTRICT  OP  COLUMBIA  | 

Civil  Action  File  No.  1690-52  I 

! 

Smiths  America  Corporation,  S.  Smith  &  Sons  (Englai^) 
Ltd.,  Henry  Hughes  &  Son,  Ltd.,  Kelvin  and  Hughes, 
Ltd.,  Plaintiffs  | 

V.  i 

I 

Bendix  Aviation  Corporation,  Defendant  | 

1 

Stipulation  I 

I 

1 

It  is  hereby  stipulated  by  and  between  the  parties,  thron^i 
their  attorneys,  as  follows :  | 

U.S.  Patent  No.  1,556,994  and  U.S.  Patent  No.  1,674,5^ 
both  expired  prior  to  June  20, 1945.  ! 

B.  H.  Hudson  ! 

Attorney  for  Defendant  ! 

June  3, 1955  1 

William  D.  HaU  i 

Attorney  for  Plaintiffs  | 

June  4, 1955  i 


Plaintiffs  ’  Bequest  fob  Admission  6  and  | 

Defendant's  Answer  Thereto  j 

“All  of  the  averaging  sextants  manufactured  by  dje- 
fendant  under  government  contract  and  those  listed  in 
Plaintiffs’  Exhibit  B  on  which  royalties  are  admitted  to 
payable  were  made  from  the  same  or  equivalent  dies  and 
castings  and  are  constructed  and  operate  as  described  ia 
Handbook  AN05-35-32  supplied  by  defendant  under  one  <|r 
more  of  the  contracts  listed  iu  the  Complaint.”  | 

Answer 

I 

“Admitted,  except  that  635  sextants  type  3014-1-B  dip 
not  include  an  averaging  attachment  or  shutter.”  j 


I 


1 


736 


Plaintiffs*  Eaihibit  No.  11  (Cont*d.) 

Plaintiffs*  Exhibit  B 


EOYALTIES  PAYABLE  TO  S.  SMITH  &  SONS 
Licensed  agreement  dated  Angnst  21,  1936  and 
Supplement  dated  June  7,  1940 


Quan- 

SeUing 

Royaltg 

Date 

Model  No.  . 

Description  titjf 

Price 

Bate 

Royalty 

Sept  1943 

3014-1-A 

Sextant 

8 

$  4356.64 

73% 

1  826.74 

Nov.  1943 

S014-3-A 

ff 

2 

1,089.16 

73% 

81.69 

OcL  1944 

3014-3-B 

n 

1 

888.59 

73% 

29.14 

Nor.  1944 

3014-3-B 

n 

5 

133635 

73% 

14537 

Dee.  1944 

S014-3-B 

n 

3 

966.47 

73% 

72.49 

April  1945 

3014-8>B 

n 

1 

88932 

73% 

2931 

Nor.  1946 

3014-3-B 

n 

2 

79532 

73% 

69.66 

Jsn.  1946 

i  8014-1-B 

n 

8 

1350.98 

73% 

8632 

Feb.  1946 

S014-1-B 

n 

15 

631330 

73% 

48834 

Mar.  1946 

3014-1-B 

n 

19 

7,62434 

73% 

67134 

April  1946 

8014-1-B 

St 

22 

9340.16 

73% 

70031 

May  1946 

3014-1-B 

ft 

8 

136130 

73% 

87.14 

June  1946 

8014-1-B 

ft 

1 

68230 

73% 

51.19 

Sept,  1946 

8014-1-B 

ft 

2 

982.80 

73% 

73.71 

Oct.  1946 

3014-1-B 

ft 

1 

49L40 

73% 

8636 

Nor.  1946  to) 

) 

None 

None 

None 

None 

Mar.  1951 

) 

1 

88 

8737038 

73% 

234031 

ECLIPSE  PIONEER  DIVISION 
BENDIX  AVIATION  CORPORATION 
C.  H.  Thees 

Agreements  Aeeoontant 

Exoebft  fbom  Defendant's  Amended  Answer 

*<10.  •  •  •  Defendant  admits  the  accounting  of  May  29, 
1951  and  the  accuracy  of  Exhibit  B.  •  •  •*’ 
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SEBVICE  BBEVBTS  BENDIZ 

51  Avenne  George  V,  Paris  (8e)  | 

TeL  BALzac  10-03  i 

Adr.  TeL  Serbrevets,  Paris  ! 

Paris,  July  22iid,  1947  i 

I 

Mr.  G.  S.  Sturrick,  I 

S.  Smith  &  Sons  Ltd.,  | 

Cricklewood  Works,  | 

Cricklewood,  j 

London  N.W.  2  j 

Dear  Mr.  Sturrick : —  | 

At  the  time  of  our  last  meeting  with  Mr.  Ealph  Smitih 
and  yourself,  yon  requested  information  on  the  sextan^ 
which  yon  stated  to  have  been  manufactured  by  Bendijz 
Aviation  Corporation  during  the  war.  Eclipse-Pioneer  man¬ 
ufactured  and  sold  to  the  United  States  Government  sextant 
embodying  the  Hughes-Everitt  Averaging  Device.  Tl^e 
first  sales  began  sometime  in  1942  under  a  contract  wi^ 
the  Navy  No.  96749-1813  calling  for  Pioneer  type  3014-2-A 
sextants  corresponding  to  British  mark  IX- A.  The  U.  S. 
Government  advised  us  at  that  time  that  it  had  obtain€|d 
through  the  British  Government  a  release  from  S.  Smith  ^ 
Sons  under  the  Everitt  U.  S.  patents.  We  were  inform^ 
that  we  were  not  to  pay  royalties  on  sextants  made  for  tlie 
U.  S.  Government  for  its  own  use  or  for  use  by  the  Briti^ 
Government  during  the  period  of  the  war  emergency,  i 
Under  the  circumstances,  it  would  seem  that  S.  Smith  ^ 
Sons  should  look  to  the  British  Government  for  compensa¬ 
tion  for  use  of  its  Everitt  U.  S.  patents  by  the  U.  S.  Goy”- 
emment  pursuant  to  the  Patent  Interchange  agreement  b|e- 
tween  the  United  States  and  Great  Britain.  | 

There  is  transmitted  to  you  herewith  a  list  of  mod^ 
3014  sextants  sold  to  the  U.  S.  Government  by  Eclips^ 
Pioneer  prior  to  September  2,  1945  and  embodying  the 
Hughes-Everitt  averaging  device.  This  list  indicates  actu^ 
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deliveries  made.  There  were  no  sextants  of  this  type  sold 
directly  to  the  British  Government  or  any  of  its  agencies. 

Very  tmly, 

E.  0  ’Hanrahan. 


BEITDIX  AVlATaON  COEPOBATION 

30  Rockefeller  Plaza,  New  York  20,  N.  Y. 

February  9, 1948. 

Mr.  G.  S.  Stnrrock, 

S.  Smith  &  Sons  (England)  Ltd. 

CricMewood  Works 
London,  N.W.  2, 

England. 

Dear  Mr.  Stnrrock: 


We  have  had  considerable  correspondence  in  an  effort 
to  run  down  the  matter  of  the  manufacture  in  the  XT.  S. 
during  the  war  of  the  Hughes-Everitt  Averaging  Sextant. 
I  have  taken  the  matter  up  with  the  Eclipse-Pioneer  Divi¬ 
sion  of  Bendix  Aviation  Corporation  during  my  presence 
here  and  I  am  transmitting  to  you  herewith  copy  of  a  letter 
dated  the  20th  of  January  1948,  addressed  to  me  by  Mr. 
Cerstvik.  A  copy  of  the  enclosures  mentioned  in  Mr.  Cerst- 
vik’s  letter  are  also  forwarded  to  you  herewith. 

Yours  very  truly, 


EOH;dk 

encs. 


E.  O’Hanrahan. 


Excerpt  from  letter  of  Stephen  Cerstvik  (Bendix)  to  E. 
O’Hanrahan  (Bendix)  dated  January  20, 1948  (Plaintiffs* 
Exhibit  G-8),  see  Plaintiffs’  Bequests  for  Admissions  30 
[31]  and  31  [32],  and  Defendant’s  Answers  thereto: 

“•  •  •  the  U.  S.  Navy  in  collaboration  with  the  XJ.  S. 
Army,  the  British  Air  Ministry  and  ourselves,  had  evolved 


739  I 

I 

Plaintiffs*  Exhibit  No.  11  (Cont*d.)  | 

a  design  of  sextant  •  •  •  which  incorporated  the  Everitt 
patented  averaging  device,  we  decided  that  while  we  had  to 
intention  of  offering  this  type  of  sextant  for  commerc^ 
sale  during  the  war  because  of  the  limitation  imposed  nptn 
ns  by  the  Navy  contract  NOs-96749,  we  might  want  to  4o 
so  after  the  war’^  • 


•  • 


Plofailiffa*  ExhihH  No.  12 


S.  SMITH  &  SONS  (motor  ACCESSORIES)  LTD.  I 

CRICKLEWOOD  WORKS,  LONDON,  V.W.  2  I 

I 

OUB  REF :  Y.l.  31st  December  1942 

I 

AIB  MAH.  j 

Messrs.  Pioneer  Instrument 
Division  of  Bendix  Aviation  Corporation, 

Bendix,  New  Jersey. 

A  ttention  of  Mr.  Stephen  C erstvik.  j 

Dear  Sirs,  j 

re :  Averaging  Sextant  j 

I 

We  have  your  letter  of  the  24th  November,  enclosing 
copies  of  your  letters  of  the  18th  September  and  4th  Maly. 
We  understand  that  Mr.  Moss,  our  Chief  Engineer,  dis¬ 
cussed  this  matter  with  Mr.  Marcus  when  he  was  over  m 
this  Country. 

As  you  may  know  there  is  now  in  force  here  a  Goverln- 
ment  Order  which  only  permits  us  to  grant  licences  In 
U.S.A.  with  their  consent.  In  this  case  however  we  do  npt 
think  it  is  necessary  to  apply  for  permission  to  grant  y<^u 
any  further  licence  under  the  Sextant  Patents,  as  by  Clause 
3  of  our  Agreement  of  the  21st  August,  1936,  you  are  alrea4y 
entitled  to  manufacture  our  sextant  unless  you  disclaijm 
your  licence.  | 

The  Application  No.  248564  mentioned  in  your  letter  c<^r- 

I 

I 


I 
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responds  to  Patent  No.  2272604.  There  is  also  a  further 
Patent  No.  2232518. 

Yours  faithfully, 

for  S.  SMITH  &  SONS  (Motor  Accessories)  LTD. 

/s/  G.  S.  STUEEOCK, 
•Manager,  Patent  Department. 

Copy  to : 

Mr.  Arthur  Hu^es. 

Mr.  Moss. 


Pkdnfiifs' Exhibit  No.  37 

BENDIX  AVIATION  COEPOEATION 

30  Rockefeller  Plaza,  New  York,  N.  Y. 

Your  ref :  A.L 

November  1, 1944. 

S.  Smith  &  Sons  (England)  Ltd., 

Cricklewood  Works, 

Edgware  ]^ad, 

London,  N.W.  2, 

ENGLAND. 

Att :  Assistant  Secretary, 

Gentlemen: 

Further  replying  to  your  letter  of  the  19th  of  September, 
we  are  now  advised  by  the  Edipse-Pioneer  Division  at 
Teterboro,  New  Jersey,  that  your  account  as  of  July  31, 
1944,  the  semi-annual  period,  was  as  follows : 

Commissions  Royalty  Account 
Payable  Payable  Receivable 
Edipse-Pioneer  Div.  $12,315.39  $408.43  $7,146.90 

Philadelphia  Div.  13,022.62  —  2,499.96 

Total  $25,338.01  $408.43  $9,646.86 

Trusting  that  this  is  sufficient  information  for  you,  we  are 

Yours  very  truly, 

FAS;dk 

•  • 


F.  A.  Stanton. 
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\ 

SESVIGB  BBZVSIS  BENDIX  | 

51  Avenue  George  V,  Paris  (8e)  j 

TeL  BALzac  10-03  I 

Adr.  TeL  Serbrevets,  Paris  j 

I 

December  22, 19471 

Mr.  Stnrrock  I 

Smith  &  Sons  | 

(Motor  Accessories  Ltd.) 

Cricklewood  Works 
London  N.W.  2 

Onrmel457 


Dear  Mr.  Stnrrock,  I 

I 

I  regret  that  I  was  nnable  to  go  out  to  see  yon  dnii^g 
my  recent  sojonm  in  London.  However,  I  shall  be  th^re 
again  abont  the  7th  of  Jannary  and  shall  make  it  a  po^t 
to  visit  yon.  | 

I  am  transmitting  to  yon  herewith  copy  of  a  letter  c6n- 
ceming  which  I  spoke  with  yon  last  week  by  telephone.  This 
letter  sets  ont  the  position  of  Bendix  in  the  States  as  cQn- 
cems  the  Hnghes-Everitt  Averaging  Device  for  Sextan^. 
It  may  well  be  that  yon  do  not  concnr  entirely  with  the  sijib- 
ject  matter  of  this  letter.  If  so,  please  indicate  the  poihts 
on  which  we  are  not  in  agreement  so  that  they  may  be  s^- 
nalled  ont  to  Bendix  in  the  States  in  an  effort  to  determine 
where  the  resi^nsibility  is.  | 

Very  tmly,  I 

E»  O’Hanrahan  ! 

1  EncL  I 
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DTDEMITITIES  GIVEN  BY  BENDIX  TO  THE 
17.  S.  GOVERNMENT 

The  following  stipulation  is  of  record  in  this  case: 

“STIPULATION 

•  •  •  • 

“7.  It  is  agreed  that  the  contract  clauses  quoted  in  the 
AfSdavit  of  EUiott  L  Pollock,  filed  in  support  of  Plaintiffs’ 
Motion  for  Summary  Judgment,  are  true  and  correct  copies 
of  similar  clauses  that  appear  in  the  original  contracts.  De¬ 
fendant  may  offer  in  evidence  any  additional  portions  of 
these  contracts  as  it  may  desire  at  the  triaL  The  contract 
clauses  or  any  additional  clauses  that  Defendant  may  offer 
at  the  trial  will  be  subject  to  any  objection  on  the  grounds 
of  competency  and  relevancy. 

(Sgd)  William  D.  Hall 
Attorney  for  Plaintiffs 
I  (Sgd)  B.  H.  Hudson 

Attorney  for  Defendant” 

The  contract  clauses  in  the  Pollock  affidavit  are  as  follows : 

Contract  W535-ac-23618 

Article  19. — Patents — The  Contractor  shall  hold  and  save 
the  Government,  its  officers,  agents,  servants  and  employees 
harmless  from  liability  of  any  nature  or  kind,  including 
costs  and,  expenses  for  or  on  account  of  any  patented  or 
unpatented  invention,  article  or  appliance,  manufactured 
or  used  in  the  performance  of  this  contract,  including  their 
use  by  the  Government. 

Contract  W535-ac-32752 

Article  41 — Patents — The  Contractor  shall  hold  and  save 
the  Government,  its  officers,  agents,  servants  and  employees, 
harmless  from  liability  of  any  nature  or  kind,  including 
costs  expenses,  for  or  on  account  of  any  patented  or 
nnpatented  invention,  article  or  appliance  manufactured  or 
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i 

used  in  the  performance  of  this  contract,  indnding  their] 
nse  by  the  Government ;  provided,  however,  that  this  Artide^' 
in  so  far  as  patents  are  concemtd,  shall  be  limited  to  Unite<^ 
States  patents ;  and  provided,  farther,  that  this  Article  shall 
not  apply  to  any  invention  covered  by  an  application  foifl 
United  States  Letters  Patent  made  secret  and  tendered  tJ 
the  Government  nnder  the  provisions  of  the  Act  of  Octobeij 
6, 1917,  as  amended  (35  U.S.C.  42),  and  which  the  Contract 
tor  does  not  own  or  control  and  xmder  which  the  Contractoi^ 
is  not  licensed.  | 

I 

Contract  NOs  96749  | 

Artide  16.  Patents — ^The  contractor  shall  hold  and  savc| 
the  Government,  its  officers,  agents,  servants,  and  emj 
ployees,  harmless  from  liability  of  any  nature  or  kind,  inj 
dnding  costs  and  expenses,  for  or  on  account  of  any  pat^ 
ented  or  unpatented  invention,  article,  or  appliance  manui 
factored  or  used  in  the  performance  of  this  contract,  indud4 
ing  their  use  by  the  Government,  unless  otherwise  spedficalj 
ly  stipulated  in  this  contract  | 

Contract  NOa  (S)  1744  ! 

I 

21.  Patents.  The  contractor  shall  hold  and  save  the  Gh)v| 
emment,  its  officers,  agents,  servants,  and  employees,  harmf 
less  from  patent  liability  of  any  nature  or  kind  within  th^ 
United  States  and  its  territories  or  possessions,  indnding 
costs  and  expenses,  for  or  on  account  of  any  patented  o^ 
unpatented  invention  made  or  used  in  the  performance  o^ 
this  contract,  induding  the  use  or  disposal  thereof  by  or  oh 
behalf  of  the  Government:  Provided,  That  the  foregoing 
shall  not  apply  to  inventions  covered  by  applications  fo^ 
United  States  Letters  Patent,  which,  at  any  time  during 
performance  of  this  contract,  are  being  maintained  in 
secrecy  under  the  provisions  of  Title  35,  U.  S.  Code  (194Q 
ed.),  section  42,  as  amended.  I 
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CJontractNOa  (S)  2674 

20.  Patents.  The  Contractor  shall  hold  and  save  the  Gov¬ 
ernment^  its  officers,  agents,  servants  and  employees,  harm¬ 
less  from  patent  liability  of  any  nature  or  land  within  the 
United  States,  its  territories  or  possessions,  including  costs 
and  expenses,  for  or  on  account  of  any  patented  or  un- 
patents  invention  made  or  usS  in  the  performance  of  this 
contract^  including  the  use  or  disposal  thereof  by  or  on 
behalf  of  the  Government:  Provided,  That  the  foregoing 
shall  not  apply  to  inventions  coverS  by  applications  for 
Units  States  Letters  Patent  which,  at  any  time  during 
performance  of  this  contract,  are  being  maintains  in 
secrecy  under  the  provisions  of  Title  35,  U.  S.  CSe  (1940 

S),  Section  42,  as  amends 

•  •  •  •  •  •  •  • 

Fl(dnii&' Exhibit  No.  41 

UNITED  STATES  OF  AMEBICA 
DEPABTHENT  OF  THE  NAVY 

Washington,  D.  C.,  9  June  1955 

I  Hereby  Cebtify  that  the  annexS  Verifax  copy  from 
records  available  in  the  office  of  the  Assistant  Chief  for 
Besearch  and  Development  sets  forth  the  duties  of  the 
Instrument  Section  and  the  Patent  Section  of  the  Engineer¬ 
ing  Division  of  the  Bureau  of  Aeronautics  as  of  3  Septem¬ 
ber  1941  on  fie  in  the  office  of  the  Assistant  Chief  for  Be¬ 
search  and  Development.. 

/s/  C.  J.  Pfings^,  Capt,  USN 
Acting  Asst  Chief  for  Bes.  &  Dev. 

Bureau  of  Aeronautics 


IL  Instruments. 

Besponsible  for  all  matters  affecting  the  design  develop¬ 
ment,  procurement  requirements  and  installation  of  instru¬ 
ments  and  navigational  equipment  for  use  in  Naval  Aircraft 
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Direct  the  testing,  operating  procedure  and  standardizatioh 
of  an  instnmients.  j 

14.  Patents.  | 

Besponsihle  for  all  matters  having  to  do  with  United 
States  letters  patent  and  their  application  in  the  work 
the  Bureau.  To  protect  the  interests  of  the  (lovenmient  iW 
connection  with  patent  matters  growing  ont  of  the  aercU 
nautical  development  in  the  Bureau  and  in  the  field. 
provide  the  legal  protection  in  procurement  contracts  f<^r 
the  purpose  of  avoiding  litigation  in  connection  with  patent 
able  features  developed  at  the  instigation  of  the  Bureau  i^ 
the  execution  of  such  contracts  by  the  contractor.  To  pr^ 
serve  contact  and  dose  cooperation  with  the  patent  wor^ 
of  the  Judge  Advocate  General’s  office,  and  to  supply  ajil 
pertinent  material  in  the  prosecution  of  patent  litigation  i;i 
connection  with  Naval  aeronautics. 
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Pkthrtiffs*  Exhibit  No.  45 

HOUSE  OF  L0BD6 
[pBivY  comrcHi] 


I 

[19371I 


ATTOBNET-GENEEAL  POE  CANADA,  AppeUant;  \ 

and  I 

ATTORNEY-GENEBAL  FOB  ONTABIO  Aim  Othbbb  i 

Respondentjs 

Ok  Appeal  fbom  the  Supbehe  Coubt  of  Cakada  I 


1937.  Jan.  28.  The  judgment  of  their  Lordships  was  deliv¬ 
ered  by  Lord  Atkin.  ! 

Their  Lordships,  having  stated  the  circumstances  leading 
up  to  the  reference  in  this  case,  are  now  in  a  position  to  dia^ 
cuss  the  contentions  of  the  parties  which  were  summarized 
earlier  in  this  judgment.  It  will  be  essential  to  keep  iji 
mind  the  distinction  between  (1.)  the  formation,  and  (2.)  thb 
performance,  of  the  obligations  constituted  by  a  treat]^. 
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using  that  word  as  comprising  any  agreement  between  two 
or  more  sovereign  States.  Within  the  British  Empire  there 
is  a  well-established  rule  that  the  making  of  a  treaty  is  an 
executive  act,  while  the  performance  of  its  obligations,  if 
they  entail  alteration  of  the  existing  domestic  law,  requires 
legislative  action.  Unlike  some  other  countries,  the  stipula¬ 
tions  of  a  treaty  duly  ratified  do  not  within  the  Empire,  by 
virtue  of  the  treaty  alone,  have  the  force  of  law.  If  the 
national  executive,  the  government  of  the  day,  decide  to 
incur  the  obligations  of  a  treaty  which  involve  alteration 
of  law  they  have  to  run  the  risk  of  obtaining  the  assent  of 
Parliament  to  the  necessary  statute  or  statutes.  To  make 
themselves  as  secure  as  possible  they  will  often  in  such 
cases  before  final  ratification  seek  to  obtain  from  Parlia¬ 
ment  an  expresdon  of  approval  But  it  has  never  been 
suggested,  and  it  is  not  the  law,  that  sudi  an  expression  of 
approval  operates  as  law,  or  that  in  law  it  precludes  the 
assenting  Parliament,  or  any  subsequent  Parliament,  from 
refusing  to  give  its  sanction  to  any  legislative  proposals 
that  may  subsequently  be  brought  before  it.  Parliament,  no 
doubt,  as  the  Chief  Justice  x>oints  out,  has  a  constitutional 
control  over  the  executive;  but  it  cannot  be  disputed  that 
the  creation  of  the  obligations  undertaken  in  treaties  and 
the  assent  to  their  form  and  quality  are  the  function  of  the 
executive  alone.  Once  they  are  created,  while  they  bind 
the  State  as  against  the  otiier  contracting  parties.  Parlia¬ 
ment  may  refuse  to  perform  them  and  so  leave  the  State  in 
default.  In  a  unitary  State  whose  Legislature  possesses 
unlimited  powers  the  problem  is  simple.  Parliament  will 
either  fulfil  or  not  treaty  obligations  imposed  upon  the 
State  by  its  executive.  The  nature  of  the  obligations  does 
not  afTect  the  complete  authority  of  the  Legislature  to  make 
them  law  if  it  so  chooses.  But  in  a  State  where  the 
Legislature  does  not  x>ossess  absolute  authority,  in  a 
federal  State  where  legislative  authority  is  limited  by  a 
constitutional  document,  or  is  divided  up  between  different 
Legislatures  in  accordance  with  the  classes  of  subject- 


I 


747  i 
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1 

matter  submitted  for  legislation,  the  problem  is  compleip 
The  obligations  imposed  by  treaty  may  have  to  be  peij- 
f ormed,  if  at  all,  by  several  Legislatures ;  and  the  executive 
have  the  task  of  obtaining  the  legislative  assent  not  of  thd 
one  Parliament  to  whom  they  may  be  responsible,  but  po^ 
sibly  of  several  Parliaments  to  whom  they  stand  in  no  direcjt 
relation.  The  question  is  not  how  is  the  obligation  formed, 
that  is  the  fnnction  of  the  executive ;  but  how  is  the  obliga|> 
tion  to  be  x>erf ormed,  and  that  depends  upon  the  authority 
of  the  competent  Legislature  or  Legislatures.  I 

. k 


Plaintiffs*  Eaddbft  No.  46 


STATUTORY  RULES  AND  ORDERS 
1942  No.  1882 

BGENCY  POWERS  (DEFENCE) 


I 

I 


I 


ObDEB  m  CoTTNClIi  AME2!n>IN6  THB  DeFEKCE  (  AbMBD  FobCBS^ 
Regxjiatioks,  1939,  the  Defence  (Companies)  REOTTiiA[- 
TiONS,  1940,  THE  Defence  (Evacuated  Aeeas)  ReguiA- 
TioNs,  1940,  THE  Defence  (Home  Guabd)  Regulation^, 
1940,  Aim  THE  Defence  (Patents,  Teade  Masks,  eto.1 
Rbgxtlations,  1941.  i 


At  the  Court  at  Buckingham  Palace,  the  17th  day  | 
of  September,  1942.  I 

Present,  i 

The  King’s  Most  Excellent  Majesty  in  CoxmciL 
His  Majesty,  in  pursuance  of  the  Emergency  Powers  (D^ 
fence)  Acts,  1939  and  1940,  and  of  all  other  powers  enabling 
Him  in  that  behalf,  is  pleased,  by  and  with  the  advice  of  Hijs 
Privy  Council,  to  order,  and  it  is  hereby  ordered,  as  follow^ : 

Patents,  Trade  Marks,  etc,  | 


**3a. — (1)  A  competent  authority,  if  it  appears  to  the 
authority  expedient  so  to  do  in  the  interests  of  the  defen<^ 
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of  the  realm  or  the  efSdent  prosecution  of  the  war,  may  by 
directions  given  to  any  person  resident,  or  who  has  at  any 
time  since  the  seventeenth  day  of  September,  nineteen  hnn- 
dred  and  forty-two,  been  resident,  in  the  United  Kingdom 
and  who  is  entitled  to  any  right  in  respect  of  the  nse  in  the 
United  States  of  America  of  an  invention,  discovery  or 
design,  require  him  to  grant  to  the  authority,  or  to  snch 
person  or  authority  as  may  be  specified  in  the  directions,  a 
licence,  in  such  form  and  for  such  period  as  may  be  so  sx)eci- 
fied,  anthorising  the  nse  of  the  invention,  discovery  or  design 
by,  or  by  any  person  authorised  by,  the  authority  or  x)erson 
to  whom  the  license  is  granted,  and  conferring  such  other 
powers  in  connection  with  the  use  thereof  as  appear  to  the 
authority  expedient  as  aforesaid. 

(2)  A  j)erson  who  has  granted  a  license  in  compliance 
with  directions  given  under  paragraph  (1)  of  this  Begula- 
tion  shall  be  entitled  to  compensation  of  such  amount  as 
may  be  agreed  with  the  competent  authority  with  the  ap¬ 
proval  of  the  Treasury  or,  in  default  of  agreement,  as  may 
be  determined,  by  such  person  or  body  of  persons  as  the 
Treasury  may  specify,  to  be  just,  having  regard  to  the  util¬ 
ity  of  the  invention,  discovery  or  design  in  question,  to  the 
extent  of  its  use  in  pursuance  of  the  licence,  and  to  all  other 
relevant  circumstances. 


plfitwltffa*  gytilKW  Miv  ig 

UNITED  STATES  OF  AMERICA 

DEPjkBTMENT  OP  StATB 

To  all  whom  these  presents  shall  come.  Greeting: 

I  Certify  that  the  document  hereunto  annexed  is  a  true 
copy  of  the  original. 

In  testimony  whereof,  I,  John  Poster  Dulles,  Secretary 
of  State,  have  hereunto  caused  the  seal  of  the  Department 
of  State  to  be  afiSxed  and  my  name  subscribed  by  the  Au¬ 
thentication  Officer  of  the  said  Department,  at  the  city  of 
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Washington,  in  the  District  of  ColTmibi%  this  sixth  day  <|>f 
April,  1954.  | 

John  Foster  Dulles  j 

Secretary  of  State.  ! 

By  Barbara  Hartman  i 

•  I 

Authentication  Officer,  Department  of  Stat^. 

April  6, 

My  dear  Mr.  Moore : 

The  recmpt  is  acknowledged  of  your  inquiry  of  Mar^h 
23, 1954  in  regard  to  the  status  of  the  British  Air  Commit 
sion  in  Washington  during  1941  and  1942  and  of  the  foUo^* 
ing  officials  attached  to  the  Commission:  | 

Air  Marshal  Boderick  Hill  | 

Wing  Commander  E.  E.  Vielle 
B.  L.  Bagg  I 

Henry  Self  j 

A.  B.  Purvis  ! 

I 

The  records  of  the  Department  indicate  that  none  of  tlk 
individuals  named  above  had  diplomatic  status  during  tl^e 
years  1941  and  1942.  In  addition,  the  records  of  the  Depart¬ 
ment  disclose  no  evidence  that  the  British  Air  Commission 
enjoyed  diplomatic  immunity  or  extraterritorial 
ing  ^ose  years. 

In  accordance  with  your  request,  there  is  endosed  her^ 
with  an  authenticated  copy  of  the  Department’s  letter  f(^r 
use  in  the  Federal  Court.  j 

Sincerely  yours,  1 

For  the  Secretary  of  State:  | 
John  F.  Simmons  | 

Chief  of  Protocol  i 

Enclosure: 

Authenticated  copy  of  letter. 

Mr.  Nelson  Moore, 

Moore  and  Hall, 

1200  Eighteenth  Street,  N.W., 

Washington  6,  D.  C. 


rights  duir- 
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FkitolI&'£diibttNd52 

XJNITED  STATES  OF  AMERICA 

Piled  April  24, 1956,  Harry  M.  Hall,  Clerk 
Natt  Bepabtmeitt 

I  hereby  certify  that  the  annexed  are  true  and  exact  copies 
of  Gteneral  Order  Namber  Five  of  13  May  1935;  General 
Order  Namber  One,  series  of  general  orders,  1948  dated  25 
Janaary  1949  indicating  that  General  Order  Namber  Five 
of  13  May  1935  had  been  sai)erseded  by  United  States  Navy 
B^alations,  1948;  and  Article  1265  of  United  States  Navy 
Escalations  1948  which  saperseded  General  Order  Namber 
i^ve  of  13  May  1935  and  the  originals  of  which  are  on  hie 
in  this  Department. 

In  testimony  whereof,  I  have  hereanto  set  my  hand  and 
caased  the  seal  of  the  Navy  Department  of  the  United 
States  to, be  aiOSxed,  at  the  (hty  of  Washington,  this  First 
day  of  September  in  the  year  of  oar  Lord  one  thoasand, 
nine  handred  and  fifty-foar,  and  of  the  independence  of 
the  United  States  the  one  handred  and  seventy-nine. 

S.  B.  D.  Wood 

Acting  Jadge  Advocate  G^eral 
for  the  Secretary  of  the  Navy 


GENERAL  ORDER  NAVY  DEPARTMENT 

NO.  5  Washington,  D.  C.,  May  13, 1935. 

ADOPTION  OR  USE  OP  INVENTIONS,  PROPIETARY 
ARTICLES,  AND  COMPOSITIONS 

L  Hereafter  no  bareaa  of  office,  or  employee  in  or  ander 
the  Navy  Department,  and  no  officer  of  the  Navy  or  Marine 
Corps  for  or  in  the  interest  of  the  Government,  know¬ 
ingly  adopt  or  ase  or  aathorize  the  adoption  or  ase  of  any 
proprietary  article  or  any  invention  or  composition  pat¬ 
ent^  or  copyrighted,  or  on  which  patent  or  copyright  has 
been  appli^  for,  withoat  consent  or  agreement  with  the 
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owner,  except  by  spedfio  anihorization  of  the  department; 
provided  always  that  the  interests  of  the  naval  service  wijl 
not  be  injured  or  jeopardized  by  delay  necessary  for  ol^ 
taining  the  department’s  anthorizatiom  | 

2.  Li  all  cases  where  snch  invention  or  proprietary  artidje 
or  composition  is  to  be  adopted  or  nsed  without  the  owner 
consent  or  agreement,  full  report  of  the  facts  and  circam> 
stances  of  the  case  will  be  made  to  the  Department  witn- 
out  unnecessary  delay.  | 

Claude  A.  Swanson  | 

Secretary  of  the  Navy  | 


Extuact  fbom  TJkixed  States  Navy  BEOTTiiAnoirs 


Section  1265.  Adoption  or  Use  of  Proprietary  Articles 
or  Inventions.  I 

No  person  in  the  Naval  Establishment  shall  adopt  or  u^ 
or  authorize  the  adoption  or  use  for  or  on  behalf  of  tl^ 

Government  of :  i 

! 

1.  Any  article  when  it  is  known  to  be  proprietary.  ! 

2.  Any  invention  when  it  is  known,  or  there  is  reason  to 

believe,  that  the  invention  is  or  will  be  patented.  | 

3.  Any  matter  in  which  it  is  known,  or  there  is  reasojn 
to  believe,  a  copyright  exists ;  unless  consent  of  the  own^r 
has  been  obtained  or  lacking  consent  of  the  owner,  such 

or  adoption  has  been  authorized  by  the  Secretary  of  tl^e 
Navy :  Protnded,  however.  That  adoption  or  use  within  anjy 
of  the  classes  above-mentioned  may  be  made  when  tlje 
exigencies  of  the  naval  service  necessitate  such  adoptic^n 
or  use  without  waiting  to  obtain  prior  consent  or  authoriza¬ 
tion  of  either  the  owner  or  the  Secretary  of  the  Navy,  bi|it 
in  any  case  where  adoption  or  use  is  made  without  obtain¬ 
ing  prior  consent  or  authorization,  a  full  and  compleie 
report  of  all  facts  and  droumstances  relevant  thereto  shf^ll 
be  made  promptly  to  the  Secretary  of  the  Navy.  j 
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Fkd2illfb'Ex3i!bttNo.58 

XrznXED  STATES  DIBTBICT  C0T7BT 
■FOB,  THE  DXSTBICT  OF  COLUMBIA 

Civil  Action  1690  -  52 

Smiths  America  Corporation,  S.  Smith  &  Sons  (England) 
Lt(L,  Kelvin  &  Hughes  Lt(L,  Henry  Hughes  &  Son  Ltd^ 

Plaintiffs, 

against 

Bendix  Aviation  Corporation, 

Defendant. 

Mekosahdum  Submitted  as  Sugoestioh  By  Heb  Majesty’s 
Ambassadob  fob  the  United  Ktnodom  to  the  Uiotbd 
States  of  America,  as  Amicus  Cubiae. 

Sir  Boger  Makins,  G.C^.G^  B1C.B^  Her  Majesty’s  Am¬ 
bassador  Extraordinary  and  Plenipotentiary  for  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  to  the 
United  States  of  America,  through  Lawrence  Hunt,  attor¬ 
ney,  as  amicus  curiae,  respectfully  suggests  to  the  United 
States  District  Court  for  the  District  of  Columbia  that,  for 
the  guidance  of  the  Court,  the  following  matters  and  at¬ 
tached  papers  of  his  memorandum  will  be  helpful: 

(1)  The  United  Kingdom  Government  have  never  sought 
to  have  manufactured  in  the  United  States  for  the  services 
of  the  Crown  or  otherwise  any  averaging  attachment  for 
sextants  or  any  sextant  incorporating  any  averaging  at- 
tachment 

(2)  The  BA.E.  Attachment  is  a  chronometric  averaging 
device  derigned  in  1941  by  the  United  Kingdom  Government 
who  then  believed  that  they  had  made  a  new  invention. 

(3)  The  United  Kingdom  Government  handed  the  BA.E. 
Attachment  (in  the  form  of  a  sextant  incorpating  it)  to  the 
United  States  Government  at  the  United  States  Govern¬ 
ment’s  request  initiated  by  the  United  States  Military  Air 


755 


PlavUiffs*  Exhibit  No,  58  (Cont^d,)  | 

Attache  by  letter  dated  the  26th  February  1941,  from  tjie 
United  States  Embassy  in  London  (copy  hereto  attach^ 
marked  ** Exhibit  A”  and  made  a  part  hereof).  j 

(4)  The  United  Kingdom  Government  have  never  had  iy 

means  of  any  private  arrangement  (e.g.  contract)  any  rigl^ts 
to  deal  or  interfere  with  or  affect  ri^ts  in  or  in  resp^ 
of  any  of  the  United  States  patents  the  subject  of  tpe 
United  States  District  Court  for  the  District  of  Columljia 
Civil  Adon  1690-52  (Smiths  America  Corporation  et  al  -[v- 
Bendix  Aviation  Corporation).  | 

I 

(5)  The  United  Elingdom  Government  have  never  ^ 

voked  or  attempted  to  invoke  any  statutory  powers  w^th 
respect  to  any  of  the  aforesaid  United  States  x)atents  or  ^ 
any  manufacture  or  use  (or  contract  in  respect  of  eithek) 
in  the  United  States  of  any  averaging  attachment  for  s^- 
tants  or  of  any  sextant  incorporating  any  averaging  atta(ih- 
ment;  and  in  particular  have  never  regarded  Begulati|>n 
6(5)  of  the  Defence  (G^eral)  Begulations  1939 — ^new  Be^ 
lation  3(5)  of  the  Defence  (Patents,  Trade  Marks,  etc.)  Beg¬ 
ulations  1941— copies  of  both  hereto  attached  marked  **  in¬ 
hibit  B’’,  and  made  a  part  hereof,  as  apt  for  operation  |in 
the  United  States  or  for  the  purposes  of  affecting  pateint 
royalties  or  for  use  in  connection  with  manufacture  or  use 
not  being  manufactured  or  used  for  the  United  Kingd(|m 
Government  or  a  department  thereof.  | 

(6)  The  United  Kingdom  Government  have  at  all  tmies 
regarded  the  matter  of  payment  for  the  use  of  the  aforesaid 
United  States  patents  in  the  manner  alleged  in  the  aboYo- 
mentioned  Action  or  by  or  for  the  United  States  Goveijn- 
ment  as  falling  to  be  determined  according  to  private  cpn- 
traotual  arrangements  which  they  understand  to  have  be^ 
made  between  relevant  private  parties;  and  the  Uni^ 
Kingdom  6k>vemment  have  not  accepted  any  liability  (a^d 
have,  indeed,  when  approached  by  the  Plaintiffs  in  the 
above-mentioned  Action,  or  any  of  them,  denied  liability  |  to 
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them)  for  the  payment  of  any  compensation  for  any  nse  as 
aforesaid  of  any  of  the  said  patents. 

(7)  The  United  Kingdom  Government,  by  lend-lease  re¬ 
quisition  No.  BAC/N-336  (copy  of  which  is  attached  hereto 
mailed  **  Exhibit  C”,  and  made  a  part  hereof)  requisitioned 
for  investigational  and  experimental  purposes  3  Bendix 
PAu  Sextants  manufactured  in  the  United  States :  but  the 
United  Kingdom  Government  never  designated  the  Bendix 
P.  A.  Sextant  as  operational  or  training  equipment  for  the 
Boyal  Air  Force,  and  so  far  as  the  United  £[mgdom  Gov¬ 
ernment  can  now  ascertain  none  were  ever  used  operation¬ 
ally  or  for  training  by  the  Boyal  Air  Force,  although  a 
Bendix  instrument  may  well  have  been  demonstrated  from 
time  to  time  as  a  matter  of  interest. 

Done  at  the  British  Embassy,  'Washington,  D.  C.,  Octo¬ 
ber  5th,  1955. 

Boger  MaMns 

Dated, 

October  5tii,  1955. 

Lawrence  Hunt,  Attorney 
Counsel  for  Her  Majesty’s 
Ambassador  for  the  United 
Kingdom,  55  Liberty  Street, 
New  York  5,  N.  Y. 

No.  6759 

UNITED  STATES  OF  AMEBIOA 
DEPABTMENT  OF  STATE 

TO  AT.T.  TO  WHOM  THESE  PRESENTS  8HAT.T,  COME,  GREETING : 

Certify  that  His  Excellency  Sir  Boger  Maldns,  O.CALG., 
K.C3.,  whose  name  is  subscribed  to  the  document  here¬ 
unto  annexed,  is  duly  accredited  to  the  Government  of  the 
United  States  of  America  as  Ambassador  Extraordinary 
and  Plenipotentiary  of  Great  Britain.* 
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In  testimony  whereof,  I  John  Foster  Dnlles,  Secretary 

of  State,  have  hereunto  caused  the  seal  of  the  Departmeni 
of  State  to  be  affixed  and  my  name  subscribed  by  the  Authenf 
tication  Officer  of  the  said  Department,  at  the  city  of  Washf 
ington,  in  the  District  of  Columbia,  this  fifth  day  of  Octobetj, 
1955.  I 

(Seal)  I 

John  Foster  Dulles  | 

Secretary  of  State  | 

By  Barbara  Hartman  j 

Authentication  Officer,  | 

Department  of  State  | 

(*For  the  contents  of  the  annexed  documents  the  Depaii[- 
ment  assumes  no  responsibility. )  | 
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Mr.  K  O’Hanrahan 


I 

December  1, 194jl 


Hughes-Everitt  Averaging  Device  for  Sextants 


AIRMAIL 


(Your  File  1457) 


This  is  in  reply  to  your  letter  of  October  17,  1947  witjh 
which  you  enclosed  a  copy  of  a  letter  from  Mr.  Sturrock  of 
Smith  &  Sons  to  you,  dated  September  23, 1947,  in  reply  tjo 
yours  of  July  22,  1947  relative  to  Eclipse-Pioneer’s  sal^s 
of  sextants  to  the  IT.  S.  Government  embodying  the  Hughe^ 
Everitt  averaging  device.  I 

First  I  shall  comment  on  the  four  points  raised  by  Mr. 
Potter,  the  Managing  Director  of  Hughes  &  Son,  and  s^t 
forth  m  Mr.  Sturrock’s  letter,  as  follows:  I 

j 

1.  The  fact  that  Hughes  &  Sons  gave  a  license  to  tl^e 
British  Government  to  manufacture  or  have  manufacture 
for'  it  the  Hughes-Everitt  device,  seems  to  us  to  be  imma¬ 
terial  because  (a)  the  license  was  obviously  under  tl^ 
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Hughes-Everitt  Britisli  patents,  (b)  Eclipse-Pioneer’s  sales 
to  the  TJ.  S.  Government  were  made  pnrsnant  to  the  latter’s 
instructions  and  specifications,  and  (c)  under  Article  I  of 
the  Patent  Interchange  Agreement  of  August  24, 1942  (ef¬ 
fective  January  1,  1942)  between  the  United  States  and 
Great  Britain,  each  government  agreed  to  procure  and 
make  available  to  the  other  government  for  use  in  wax  pro¬ 
duction,  patent  rights,  information,  inventions,  designs  or 
processes  requested  by  the  other  government,  and  each 
government  agreed  to  bear  the  cost  of  the  procurement  of 
such  patent  rights,  information,  inventions,  designs  or 
processes  from  its  own  nationals.  Accordingly,  since  the 
United  States  Government  had  obtained  through  the  British 
Government,  a  release  from  Smith  &  Sons  under  the  Ever- 
itt  United  States  patents,  the  British  Government  must 
reimburse  Smith  &  Sons  and/or  Hughes  &  Sons  for  the  use 
of  the  Everitt  United  States  patents  by  the  United  States 
Government.  Smith  &  Sons  and/or  Hughes  &  Sons  should, 
therefore,  make  their  claim  to  their  own  government.  More¬ 
over,  under  Article  VI  of  the  Patent  Interchange  Agree¬ 
ment,  the  Government  of  the  United  Kingdom  agreed  and 
undertook  to  indemnify  and  save  harmless  the  Government 
of  the  United  States  against  all  claims  asserted  by  corpora¬ 
tions  or  subjects  of  the  United  Kingdom  arising  as  a  result 
of  the  use  and  practice  of  any  patent  rights,  inventions, 
information,  designs  or  processes  furnished  by  the  Gov¬ 
ernment  of  the  United  Kingdom  to  the  Government  of  the 
United  States  and  used  by  the  latter  government  for  war 
purposes. 

2.  Eclipse-Pioneer  made  the  Hughes-Everitt  averaging 
device  for  the  United  States  Navy  at  the  latter’s  request 
and  in  accordance  with  specifications  and  drawings  fur¬ 
nished  by  the  United  States  Navy,  for  the  use  of  which  the 
United  States  Government  obtained  permission  and  a  re¬ 
lease  from  the  Government  of  the  United  Kingdom.  Edipse- 
Pioneer,  therefore,  was  not  obligated  to  accrue  or  pay  any 
royalties  under  the  Smith-Bendix  agreement 
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3.  The  fact  that  the  Smith-Bendiz  agreement  was  signed 
before  the  Patent  Ijiterchange  Agreement  is  likewise 
material,  because,  as  indicated  above,  Eclipse-Pioneer 
requested  by  the  United  States  Government  to  make 
averaging  device.  In  other  words,  Eclipse-Pioneer  did 
manufacture  and  sell  the  Hughes-Everitt  type  of 
device  under  the  Smith-Bendix  agreement,  but  rather 

States  Government. 

4.  Accordingly,  Mr.  Potter  is  correct  in  stating  that 
key  to  the  whole  situation  resides  in  the  fact  that  Ihe  1 
States  Government  advised  Eclipse-Pioneer  that  it  h 
tained  through  the  British  Government  a  release  from 
&  Sons  under  the  Everitt  U.  S.  patents. 

You  may  advise  Smith  &  Sons  that,  since  the  S 
Bendiz  cross-license  agreement  of  1936  is  going  to  be  terw 
minated  and  replaced  by  a  license  from  Bendiz  to  Smith  o^ 
altimeters,  rate  of  climb  indicators,  autosyns  and  demand 
ozygen  regulators,  Bendiz  (Eclipse-Pioneer)  will  be  gla^ 
to  consider  a  separate  license  from  Smith  under  the  Everit^ 
United  States  patents  and  the  Grey  patent  for  the  manufac^ 
ture,  use  and  sale  of  averaging  devices  for  sextants  in  th^ 

United  States.  | 

I 

We  shall  endeavor  to  prepare  a  draft  of  the  propose^ 
license  from  Smith  to  Bendiz  at  the  earliest  opportunityL 
and  will  send  you  a  copy  thereof  for  your  consideration  and 
submission  to  Smith.  | 

Stephen  Cerstvik  I 

SC:rh  I 

cc:  Messrs.  Marcus,  Zaoral  and  McDougall  I 
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The  Minister  of  Supply  in  Her  Majesty’s  GK>vemment  in 
the  United  Kingdom  hereby  certifies  that — 

(A)  each  copy  identified  by  this  autograph  “T.  Brown 
Director  of  Patents  Ministry  of  Supply  3rd  May  1955’' 
and  hereunto  annexed  of — 

(1)  British  Air  Commission  Letter  dated  the  26th  August 
1941  to  the  Director  of  Naval  Intelligence,  United  States 
Navy  Department, 

(2)  British  Air  Commission  Letter  dated  the  10th  No¬ 
vember  1941  to  the  OflSce  of  Director  of  Naval  Intelligence, 
United  States  Navy  Department,  and 

(3)  British  Air  Commisison  Letter  dated  the  19th  No¬ 
vember  1941  to  the  Office  of  Director  of  Naval  Intelligence, 
United  States  Navy  Department, 

is  a  copy  of  the  retained  office  copy  of  a  letter  of  Her 
Majesty’s  Oovemment  to  the  Government  of  the  United 
States; 

and  also  certifies  that — 

(B)  each  copy  identified  by  the  autograph  aforeshewn 
and  hereunto  annexed  of — 

(1)  United  States  Navy  Department  Letter  dated  the 
27th  August  1941  to  the  British  Air  Commission,  and 

(2)  United  States  Navy  Department  Letter  dated  the 
18th  November  1941  to  the  British  Air  Commission, 

is  a  copy  of  a  letter  received  by  Her  Majesty’s  Government 
as  a  letter  from  the  Government  of  the  United  States : 

In  Witness  whereof  the  Minister  of  Supply  in  Her  Ma¬ 
jesty’s  Government  in  the  United  Kingdom  has  this  3rd 
day  of  May  1955  caused  hiS  Official  Seal  to  be  hereunto 
affixed. 

The  Official  Seal  of  The  Minister  of  Supply  in  Her  Ma¬ 
jesty’s  Government  in  the  United  Kingdom  was  hereunto 
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Affixed  in  the  Presence  of  L.  Silverston,  Assistant  Secre-j 
tary.  Ministry  of  Snpply;  Authorized  by  the  Minister.  | 

Great  Britain  and  Northern  Ireland,  j 

London,  England,  | 

Embassy  of  the  United  States  of  America,  ss :  | 

I,  Neil  M.  Huge,  Consul  of  the  United  States  of  America,! 
at  London,  England,  do  hereby  make  known  and  certify] 
to  all  whom  it  may  concern,  that  the  signature  ^^L.  Silvers-j 
ton’’  subscribed  to  the  annexed  certificate,  is  of  the  true| 
and  prox)er  handwriting  of  Lettice  Silverston,  Assistant 
Secretary,  Ministry  of  Supply,  London,  England,  that  thej 
seal  affixed  to  the  said  certificate  is  the  seal  of  the  Ministry! 
of  Supply,  London,  England,  and  that  to  all  acts  signed  as| 
the  annexed  full  faith  and  credit  are  and  ought  to  be  given] 
in  judicature  and  thereat.  i 

In  testimony  whereof  I  have  hereunto  set  my  hand  and| 
Official  Seal  of  the  Embassy  of  the  United  States  o^ 
America,  at  London,  England  aforesaid  this  9th  day  o^ 
May,  19^.  | 

Nmii  M.  Bugs  | 

Neil  M.  Buge  | 

(Seal)  Consul  of  the  United  States  of 

America  of  London,  England,  \ 

Service  No.  10710  j 

No  Pee  Prescribed. 


TiTCTTTO.  FbOM  BbITISH  Am  OOMMIBSION  TO  U.  S.  NaVY.  I 

August  26, 1941  I 
Director  of  Naval  Intelligence  ! 

Navy  Department  | 

Washington,  D.  C.  ! 

Attention :  Captain  H.  D.  Bode,  U.S  | 

I 

Mari  IX-A  Automatic  Averaging  Sextant  | 

1.  It  is  understood  that  during  the  absence  of  Grouj^ 
Captain  B.  L.  Ragg  in  Canada,  the  Mark  IX-A  Sextan^ 


,Defe%dani*s  Exhibit  No,  X3  (Co%t*d,) 

which  was  forwarded  to  yon  originally  on  the  31st  of  Jnly 
and  returned  to  this  office  on  the  16th  of  August  was  again 
sent  to  you  on  August  the  20tlL  It  is  further  understood 
that  this  sextant  is  now  in  the  hands  of  Pioneer  Instrument, 
Division  of  Bendix. 

.  2.  In  the  event  of  manufacture  in  the  TJ.  S.  of  the  Mark 
IX-A  sextant  or  any  part  thereof  being  desired,  a  formal 
letter  of  release  covering  the  reservation  of  commercial 
rights,  preservation  of  secrecy  in  manufacturing,  etc.  will 
be  issued  by  us  before  such  manufacture  proceeds.  It  is 
accordingly  assumed  that  no  manufacture  will  take  place 
without  prior  notice  being  given  us. 

BodericHill, 

Air  Marshal 

cc:  Major  B.  B.  Quesada,  U.SA^C. 

Captain  L.  J.  Douglas>Mann 

Lktteb  Pboh  BamsH  Am  OoMMissioir  to  U.  S.  Navy. 

November  10, 1941 

Office  of  Director  of  Naval  Intelligence 
Navy  Department 
Washington,  D.  0. 

Attention  of  Captain  W.  J.  Heard 
Mark  IX  Sextant 

Forwarded  herewith  is  one  set  of  drawings  for  the  Auto¬ 
matic  Averaging  attachment  for  the  Mark  IX  A  Sextant.  It 
would  be  appreciated  if  these  drawings  could  be  passed  to 
Lieutenant  Commander  Clyde  Smith,  TJ.S.N.,  of  the  In¬ 
strument  Section  of  the  Bureau  of  Areonautics. 

Information  has  been  received  from  the  United  Kingdom 
that  a  high  speed  gear  for  the  slow  motion  adjustment  is 
considered  a  very  desirable  if  not  absolutely  essential  modi¬ 
fication. 

The  above-mentioned  drawings,  data,  and  manufacturing 
mformation  have  been  released  by  the  n.K.  Government  to 
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i 

the  U.S.  Government  and  permission  to  manufacture  h^ 
been  given,  solely  in  order  to  assist  the  joint  defense  plaxis 
of  our  respective  Governments  and  upon  the  understand¬ 
ing  that  the  use  of  such  information,  etc.,  will  be  strictly 
limited  to  that  purpose  and  to  the  period  of  the  present  vrer 
emergency.  j 

Furthermore,  the  information  has  been  released  and  per¬ 
mission  to  manufacture  given  in  reliance  upon  the  gener^ 
arrangements  agreed  between  our  respective  Government^, 
both  in  regard  to  secrecy  and  as  to  the  protection  of  coDfi- 
mercial  rights  in  respect  of  all  information  and  equipment 
exchanged.  I 

All  commercial  rights  relating  to  the  Mark  IX  Sextaht 
or  to  any  improvement  subsequently  released  (or  other¬ 
wise  based  upon  the  use  of  information  furnished  by  or  upqn 
the  instructions  of  the  UJSI.  Government)  are  hereby  ex¬ 
pressly  reserved.  i 

Boderic  Hill,  ! 

Air  Marshal  i 

cc :  Major  Joseph  T.  Clement  | 

Office  of  the  Chief  of  the  Air  Corps  | 

16-13/5895/EEV 

Lbttbb  Fbom  Bbetish  Am  Commission  to  TJ.  S.  Navy. 

November  19, 1941 ! 

'  i 

Office  of  the  Director  of  Naval  Intelligence.  i 

Navy  Department  j 

Wadiington,  D.  C.  i 

A  ttention :  Captain  W.  J.  H  eard  ! 

MABK  IX  A  SEXTANT  I 

With  reference  to  your  letter  Op-16-F-x,  A8-3/EFl!3, 
Serial  No.  3107116,  dated  November  18,  1941,  the  formhl 
letter  of  release  was  forwarded  from  this  Commission  dat^ 
November  10, 1941.  It  appears  that  the  two  letters  cross^ 
in  the  post.  I 


EEVibrb 


Boderic  Hill, 
Air  Marshal 
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NAVY  DEPABTMBNT 
OFFICE  OF  NAVAli  INTELUGENCE 
WASHOrOTOK 

In  reply  refer  to  No. 

Op-lS-P-x 

A8-3/EP13 

Serial  No.  2277716  Ang  27  1941 

BESTEICTED. 

Dear  Air  Marshal  Hill : 

Eeceipt  of  your  letter  of  August  26, 16-13  7409  BLB,  re¬ 
garding  the  Mark  IX  A  Automatic  Averaging  Sextant  is 
acknowledeged. 

The  Bureau  of  Aeronautics  have  been  requested  to  inform 
all  recipients  of  this  Sextant  that  in  the  event  of  manufac¬ 
ture  in  the  United  States  of  the  Mark  IX  A  Sextant  or  any 
part  thereof  being  desired,  a  formal  letter  of  release 
covering  the  reservation  of  commercial  rights,  preservation 
of  secrecy  in  manufacturing,  etc.,  will  be  obtained  from  the 
British  Air  Commission  before  sudi  manufacture  proceeds. 

Sincerely, 

ELD.  Bode, 

!  Captain,  U.  S.  Navy. 

Air  Marshal  B.  M.  Hill, 

British  Air  Commission, 

Washington,  D.  C. 
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NAVY  DEPAETMENT 

0E7I0E  OP  THE  CHIEP  OP  NAVAL  OPEBATIONS 
OPPICB  OP  NAVAL  INTELLIGENCE 
WASHI6T0N 

In  reply  refer  to  No. 

Op-16-F-x 
A8-3/EF13 
Serial  No.  3107116 

BESTEICTED. 

Nov  18  1941 

U.  S.  Eestricted  -  Britisli  Confidential 
Dear  Air  Marshal  Hill: 


Yonr  letter  of  Angust  26,  16-13  7409/BLB  stated  “jin 
the  event  of  znannfactnre  in  the  United  States  of  the  M^rk 
IX-A  Sextant  or  any  part  thereof  being  desired,  a  fom^ 
letter  of  release  covering  the  reservation  of  commercji^ 
rights,  preservation  of  secrecy  in  mannfactnring,  etc., 
be  issued  by  ns  before  such  manufacture  proceeds.  It  is  ^ 
cordingly  assumed  that  no  manufacture  will  take  place  with¬ 
out  prior  notice  being  given  us.’’  I 

A  schedule  for  the  procurement  of  a  new  type  bubl|>le 
sextant  has  been  issued.  This  sextant  incorporates  a  chrono- 
metric  averaging  device  similar  to  the  one  in  the  British 
Bubble  Sextant,  Mark  IX-A,  although  the  sextant  itself  I  is 
of  a  different  design.  | 

A  formal  letter  of  release  for  the  Mark  IX-A  averagi^ 
device  would  be  greatly  appreciated  by  this  office.  | 

Sincerely,  | 


Air  Marshal  B.  M.  Hill, 
British  Air  Commission, 
Waslungton,  D.  C. 


W.  A.  Heard, 
Captain,  U.  S.  Navy. 
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MEMOEANDUM 

The  Foreign  Office  refer  to  the  Memorandum  of  the  Em¬ 
bassy  of  the  United  States  of  America  dated  April  20, 1955, 
reqnesting  anthentification  of  certain  docnments  relating 
to  the  arrangements  for  the  exchange  of  information  be¬ 
tween  the  two  Governments  antedating  the  Patents  Inter¬ 
change  Agreement  of  1942. 

2.  There  is  enclosed  with  this  Memorandnm  a  certificate 

in  appropriate  terms  authenticating 

/ 

the  three  documents  referred  to  in  the  Embassy’s 
Memorandum  of  April  20,  1955,  referred  to  above ; 
also  a  further  document,  being  a  letter  dated  Novem¬ 
ber  18, 1941,  from  Captain  W.  A.  Heard,  United  States 
Navy  to  Air  Marshal  E.  M.  Hill,  British  Air  Commis¬ 
sion,  reference  number  B 107116,  authentification  of 
whidi  was  subsequently  requested  by  the  Embassy; 
and  a  fifth  document,  being  a  letter  dated  August  27, 
1941,  Serial  No.  2277716,  from  Captain  H.  D.  Bode, 
Unit^  States  Navy  to  Air  Marshal  E.  M.  Hill. 

3,  Her  Majesty’s  Government  in  the  United  Kingdom 
consent  to  the  release  of  the  enclosed  certificate,  of  the 
United  States  Embassy’s  Memorandum  of  April  20,  1955, 
referred  to  above,  and  of  this  Memorandum  in  reply  thereto, 
to  the  Bendix  Aviation  Corporation  and  other  parties  in 
interest  who  may  request  copies. 

Foreign  Office, 

May  7, 1955. 


Dffcwidnnfs  Exhibit  No.  13B 
in^CIiASSIPIED 

Memobaitdum 

The  Embassy  of  the  United  States  of  America  refers  to 
the  several  memoranda  exchanged  between  the  Government 
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of  the  United  States  of  America  and  the  Government  ^f 
the  United  Kingdom  in  respect  to  the  legal  proceedings  ^ 
S.  Smith  and  Sons  Limited  of  London  against  the  Bendjbc 
Aviation  Corporation  and  the  Government  of  the  Unit^ 
States  of  America  for  the  recovery  of  royalty  payments  ai|id 
damages  for  infringement  of  patent  rights  arising  ont  df 
the  purported  nse  of  Smith’s  patents  by  Bendix  Aviatibn 
Corporation  and  the  Government  of  the  United  States  bf 
America.  i 

I 

Her  Majesty’s  Government  is  aware  from  the  previo^ 
inter-govemmental  correspondence  that  the  Government  ^ 
the  United  States  desires  that  both  S.  Smith  and  So^ 
Limited  and  the  Bendix  Aviation  Corporation  have  acoe^ 
to  all  of  the  correspondence  exchanged  between  the  Goverja- 
ments  of  the  United  States  and  the  United  Kingdom  whi<^ 
relate  to  the  arrangement  for  the  exchange  of  informatic^n 
antedating  the  Patents  Interchange  Agreement  of  194^ 
"V^th  the  consent  of  both  Governments  the  correspondent 
exchanged  between  the  representatives  of  the  Govemmeiit 
of  the  United  Kingdom  and  the  United  States  Navy  which 
resulted  in  the  pre-PIA  Agreement  for  the  exchange  ^ 
information  has  been  made  available  to  both  Smith  aild 
Bendix  Aviation  Corporation.  ! 

The  Government  of  the  United  States  is  informed  that  in 
the  trial  of  Smith’s  claim  against  Bendix  Aviation  tl^e 
authenticity  of  certain  letters  exchanged  between  repr^ 
sentatives  of  the  two  Governments  may  be  in  issue.  In  order 
fully  to  establish  that  these  letters  are  official  documents  0f 
the  United  Kingdom  Government,  Bendix  Aviation  Corp^ 
ration  has  requested  the  Government  of  the  United  States 
to  approach  the  Government  of  the  United  Kingdom  ^ 
obtain  a  formal  declaration  of  authenticity  by  the  United 
Kingdom  in  respect  to  the  following  correspondence  which 
forms  part  of  the  official  correspondence  exchanged  in  tlie 
negotiation  of  the  pre-PIA  Agreement,  specifically:  (ij) 
letter  dated  November  19, 1941  from  the  British  Air  Coni- 
mission  to  the  Office  of  the  Director  of  Naval  Intelligence, 
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United  States  Navy  Department,  (2)  letter  dated  Ang^ust 
26, 1941  from  the  British  Air  Commission  to  the  Director  of 
Naval  Intelligence,  United  States  Navy  Department,  (3) 
letter  dated  November  10, 1941  from  the  British  Air  Com¬ 
mission  to  the  Office  of  the  Director  of  Naval  Intelligence, 
United  States  Navy  Dei)artment. 

The  Government  of  the  United  States  of  America  would 
appreciate  the  Government  of  the  United  Kingdom  issuing 
a  declaration  that  the  letters  previously  listed  are  in  fact 
letters  of  Her  Majesty’s  Government.  If  the  United  King¬ 
dom  Ck>vemment  consents  to  the  issuance  of  sudi  a  formal 
declaration  of  authenticity,  the  Government  of  the  United 
States  also  requests  that  in  the  reply  to  this  memorandum 
the  Government  of  the  United  Kingdom  also  consent  to  the 
release  of  this  memorandum,  the  United  Kingdom  Govern¬ 
ment’s  reply,  and  the  formal  declaration  of  authenticity  to 
the  Bendix  Aviation  Corporation  and  other  parties  in  inter¬ 
est  who  may  request  copies  of  these  documents. 

American  Embassy, 

London, 

April  20, 1955. 


Dofandnnfs 


idtNal4 


Subject:  New  Navy  Bubble  Sextant 


20  August  1941 


L  At  a  conference  held  this  date  between  Pioneer,  NAP 
and  this  section,  it  was  decided  that  the  sextant  would  be 
similar  to  the  small  light  one  recently  submitted  by  Pioneer 
to  the  Air  Corps  and  Navy  with  the  following  exceptions : 

(a)  Horizon  Prism.  There  will  be  a  small  horizon  prism 
whitffi  can  be  taken  out  of  the  system  for  the  Air  Corps 
design  and  will  have  a  tolerance  of  about  5  minutes,  this 
correction  to  be  marked  on  a  plate  in  pencil  or  some  other 
changeable  means.  The  horizon  shade  glass  to  be  removable, 
something  like  that  used  on  binocnlars. 
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(b)  The  British  averaging  device  will  be  used.  This  wip 

require  probably  a  10®  drum.  | 

(c)  A  shutter  is  required  to  indicate  when  the  averaging 

device  has  stopped.  The  trigger  to  work  this  shutter  should 
also  operate  the  chronograph  but  for  Army  use  the  chrono¬ 
graph  will  not  be  used.  ! 

I 

(d)  Mr.  Greenland  of  NAF  will  proceed  immediately  tb 

Pioneer  to  prepare  an  NAF  specification.  I 


(e)  It  is  hoped  that  this  sextant  will  be  acceptable  to  thje 

Air  Corps  and  the  British.  ! 

(f )  Hamilton  will  continue  the  development  of  the  Hbit 
averaging  device. 

Clyde  W.  Smith  j 


Dwfiandaxit's] 
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WAS  DEPABTMEirT  | 

JJB,  COBPS,  MATBBTKTi  DIVISION  | 

MsMOBAimuM  Bepobt  ok  I 

I 

Date  August  30, 19^1 

Subject:  British  Mark  IX  A  Automatic  Averaging  Sextant 
Section  Experimental  Engineering  I 

Serial  No.  EXP-M-54.65&.328  ! 

I 

Expenditure  Order  No.  655jl 

A.  Purpose.  | 

1.  To  report  on  inspection  and  test  of  British  Mark  IX  A 
automatic  averaging  sextant.  I 

I 

B.  Factual  Data.  \ 

\ 

1.  The  subject  sextant  is  an  instrument  incor^rating  tl|e 
conventional  marine  pattern  optics,  a  “thick  mirror”  type 
of  bubble  collimating  system  (identical  to  that  in  the  Fair* 

child  median  sextant)  and  a  chronometrio  averaging  at- 

1 

I 

I 

I 


I 
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tachment.  The  instminent  was  tested  by  a  series  of  snn 
and  star  sights. 

C.  Conclusions 

1.  The  field  of  view  of  the  instrument  is  entirely  too  small. 

2.  The  bubble  lighting  is  notably  inferior  to  that  of  Air 
Corps  i^truments  employing  the  same  bubble  collimating 
system. 

3.  Due  to  the  use  of  a  tangent  screw  instead  of  the  con¬ 
ventional  worm  and  wheel  to  rotate  the  index  mirror,  two 
additional  controls  must  be  added.  The  use  of  one  of  these 
controls  (the  five  degree  increase)  undoubtedly  proves  con¬ 
fusing  to  the  operator  in  time  of  stress. 

4.  The  averaging  device  is  very  satisfactory.  However, 
it  is  believed  the  same  results  can  be  obtained  with  much 
less  complication. 

5.  The  instrument  is  light  in  weight  and  well  balanced. 
The  controls  are  so  located  and  designed  that  it  can  easily 
be  used  by  a  gloved  operator. 

6.  The  method  of  interposing  shade  glasses  is  unique,  but 
complicated. 

7.  On  several  occasions,  considerable  difSculty  was  en¬ 
countered  in  forming  the  bubble,  though  instructions  ac¬ 
companying  the  instrument  were  carefully  followed. 

8.  It  is  believed  that  the  observational  accuracy  is  only 
slightly,  if  any,  better  than  can  be  obtained  with  a  median 
type  of  instrument,  if  the  latter  instrument  is  used  for  the 
X>6riod  of  time  (two  minutes)  required  for  the  Mark  IX  A 
average  to  complete  its  cycle. 

9.  In  conditions  of  intermittent  overcast,  the  subject  in¬ 
strument  is  definitely  inferior  to  the  median  type. 
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D.  Recommendations. 

I 

I 

L  That  further  consideration  of  the  Mark  IX  A  sextaiit 
be  discontinned.  I 

T.  L.  Thnrlow,  Major,  A.C.  ! 

Bandolph  P.  Williams,  Lt  CoL  A.fc. 

Eqidpment  Laboratoiy 
P.  0.  CarroU,  Lt.  Colonel,  A.C.  ! 
Chief,  Ezpr.  Engr.  Section  ! 

Ch.  Mat.  Div.  Att:  Exec.  i 

Foreign  Develop.  Projects.  i . 

i 

-  I 

Dtigmckmfa  Exhibit  No.  16  | 

EEGISTEEBD 

NAVY  Ma^ABTMEirr  j 

BXJBEAX7  OP  AEEONATTTICS  ! 

VTASHINGTON,  D.  C.  [ 

Copy  ! 

for  G.  A.  Lewthwaite  I 

9/9/1941-hch  ! 

Sept  8, 1941! 
Bef.  Aer-e-3311-BMlW 
EF13.1/F31  I 

Pioneer  Instrument  ! 

Division  of  Bendix  Aviation  Corp.  ! 

Bendix,  N.  J. 

I 

SUBJECT : — ^British  Bubble  Sextant,  Mark  IX-A  j 

! 

Bef.  (a) — ^Director  of  Naval  Intelligence  Bestricted  Itr.  |o 
Bn.  Aeroy  Op-16-P-i  A8-3/EF13— Serial  No.  2277616— 
dated  27  August  1941.  I 

Gentlemen:  | 

i 

With  regard  to  the  British  Mark  IX-A  Bubble  Sextant 
delivered  to  a  representative  of  your  firm  on  20  August  194L 
your  attention  is  invited  to  the  following  paragraph  sjet 
forth  in  Air  Marshal  Hill^s  letter  of  26  August  to  the  Direc¬ 
tor  of  Naval  Intelligence  and  quoted  in  reference  (a) 
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“Li  the  event  of  mannfactnre  in  the  U.  S.  of  the  Mark 
rX-A  Sextant  or  any  part  thereof  being  desired,  a  formal 
letter  ofi  release  covering  the  reservation  of  commercial 
rights,  preservation  of  secrecy  in  mannfactnring,  etc^  will 
be  issned  by  ns  before  snch  mannfactnre  proceeds.  It  is 
accordingly  assumed  that  no  mannfactnre  will  take  place 
withont  prior  notice  being  given  ns.” 

Very  tmly  yonrs. 

Signed  Clyde  W.  Smith 
Lt  Cmdr.,  USN 


DefandQntTaExMhftNo.  17 

Contract  No.  NOs — ^96749 
Opening,  November  18, 1941 

CONTEACT 

(Snpplies) 

(As  modified  for  the  nse  of  the  Navy  Department) 
NAVY  DEPAETMENT 
BUEEAU  OF  SUPPLIES  AND  ACCOUNTS 
PIONEEE  INSTEUMENT, 

DIV.  OF  BENDIX  AVIATION  COEP. 

(Contractor) 

Contract  for  SEXTANTS,  AIECEAFT,  Amonnt  $562^035.00 
Place  NAP  PHILADELPHIA,  PA. 

This  contract,  entered  into  this  6th  day  of  Jannary,  1942, 
by  the  United  States  of  America,  hereinafter  called  the 
Government,  represented  by  the  contracting  officer  execnt- 
ing  thiR  contract,  and  Pioneer  Instmment,  Div.  of  Bendiz 
Aviation  Corp.,  a  corporation  organized  and  existing  nnder 
the  laws  of  ^e  State  of  Delaware  of  the  city  of  Bendiz, 
in  the  State  of  New  Jersey  hereinafter  called  the  contractor, 
witnesseth  that  the  parties  hereto  do  mutually  agree  as 
follows : 


I 


I 
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Article  16.  Patents. — The  contractor  shall  hold  and  sav^ 
the  Government,  its  officers,  agents,  servants,  and  employee^, 
harmless  from  liability  of  any  nature  or  kind,  including  cost^ 
and  expenses,  for  or  on  account  of  any  patented  or  un|- 
patented  invention,  article,  or  appliance  manufactured  o^ 
used  in  the  performance  of  this  contract,  including  their  usje 
by  the  Government,  unless  otherwise  specifically  stipulated 
in  this  contract.  | 

I 

In  witness  whereof,  the  parties  hereto  have  executed  thijs 
contract  as  of  the  day  and  year  first  above  written.  | 

I 

The  United  States  of  America,  j 

By  M.  A.  Noumans  j 

Purchasing  Officer,  | 

Bureau  of  Supplies  &  Accounts,  | 

Navy  Department, 

Pioneer  Instrument 
Division  of  Bendix  Aviation 
Corp. 

R.  H.  Isaacs,  Sales  Manager 
Bendix,  N.  J. 

Two  witnesses : 

C.  H.  Emoch, 

H.  C.  Hartman 


I 


Contractor! 


I,  C.  H.  Knoch,  certify  that  I  am  the  Assistant  Secretary 
of  the  corporation  named  as  contractor  herein ;  that  R.  Ef. 
Isaacs  who  signed  this  contract  on  behalf  of  the  contractor, 
was  then  sales  manager  of  said  corporation;  that  saiji 
contract  was  duly  signed  for  and  in  behalf  of  said  corpor4- 
tion  by  authority  of  its  governing  body,  and  is  within  thje 
scope  of  its  corporate  powers.  j 

C.  H.  Knoch.  j 

PERFORMANCE  BOND  j 

(Construction  or  Supply)  | 

I 

Khow  all  Men  by  these  Presents,  That  we.  Pioneer  Instru¬ 
ment  Division  of  Bendix  Aviation  Corporation,  a  Del^- 


I 
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ware  Corporation,  of  Bendix,  New  Jersey,  as  Principal, 
and  Seaboard  Snrety  Company,  a  New  York  corporation, 
of  80  Joim  Street,  New  York  City,  New  York,  as  Snrety, 
are  held  and  firmly  bound  unto  the  United  States  of  Amer¬ 
ica,  hereinafter  called  the  Government,  in  the  penal  sum  of 
Twenty-Eight  Thousand  Two  Hundred  and  00/100  ($28,- 
200.00)  dollars  for  the  payment  of  which  sum  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  admin¬ 
istrators,  and  successors,  jointly  and  severally,  firmly  by 
these  presents. 

The  Condition  op  this  Obligation  is  such,  that  whereas 
the  principal  entered  into  a  certain  contract,  hereto  at¬ 
tached,  with  the  Government,  dated  January  6th,  1942,  for 
furnishing  1,263  Sextants,  bubble  type  with  averaging 
device  Navy  Contract  No.  NOs-96749 

Now  Theeepoee,  If  the  principal  shall  well  and  truly  per¬ 
form  and  fulfill  all  the  undertakings,  covenants,  terms,  con¬ 
ditions,  and  agreements  of  said  contract  during  the  original 
term  of  said  contract  and  any  extensions  thereof  that  may  be 
granted  by  the  Government,  with  or  without  notice  to  the 
surety,  and  during  the  life  of  any  guaranty  required  under 
the  contract,  and  shall  also  well  and  truly  perform  and  ful¬ 
fill  all  the  undertakings,  covenants,  terms,  conditions  and 
agreements  of  any  and  all  duly  authorized  modifications  of 
said  contract  that  may  hereafter  be  made,  notice  of  which 
modifications  to  the  surety  being  hereby  waived,  then,  this 
obligation  to  be  void ;  otherwise  to  remain  in  full  force  and 
virtue. 

In  witness  whebeop,  the  above-bounden  parties  have 
executed  this  instrument  under  their  several  seals  this  6th 
day  of  January,  1942,  the  name  and  corporate  seal  of  each 
corporate  party  being  hereto  affixed  and  these  presents  duly 
signed  by  its  undersigned  representative,  pursuant  to  au¬ 
thority  of  its  governing  body. 
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TBEASITRY  DEPABTMENT  I 

Bueeatj  op  Accounts  | 

SECTION  OP  SUEETT  BONUS  j 

Examined  and  recorded.  | 

The  within  corporate  surety  is  duly  qualified  and  evidenc4 
of  the  authority  of  the  officers  or  agents  signing  on  its  be4 
half  is  on  file  in  this  office.  ! 

E.  G.  Bartelt  | 

Commissioner 

Pioneer  Instrument  Division  o  j 
Bendix  Aviation  Corporation  | 
Bendix,  New  Jersey  j 

By  B.  H.  Isaacs  j 

Sales  Manager  j 

Attest :  j 

C.  H.  Enoch  | 

Seaboard  Surety  Company  ! 
80  John  Street  i 

New  York  City,  New  York  | 
By  A.  G.  Podlesney  | 

Attomey-in-Fact  j 
Witness  as  to  Surety:  I 

L.  E.  McCarthy  | 

The  rate  of  premium  on  this  bond  is  3.00  per  thousand  oi^ 
bond  amount.  | 

Total  amount  of  premium  charged,  $84.60.  j 

(The  above  must  be  filled  in  by  corporate  surety)  | 

I 

•  . . *1 

Contract  No.  NOs-96749  Page  2  Not^ 


MARK  IX  SEXTANT  I 

Information  has  been  received  from  the  United  Kingdom 
that  a  high  speed  gear  for  the  slow  motion  adjustment  is 
considered  a  very  desirable  if  not  absolutely  essential  modi¬ 
fication. 
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Drawings,  data,  and  manufacturing  information  for  the 
automatic  averaging  attachment  have  been  released  by  the 
U.EL  Government  to  the  U.S.  Government  and  permission 
to  manufacture  has  been  given,  upon  the  understanding 
that  the  use  of  such  information,  etc.,  will  be  strictly  limited 
to  that  purpose  and  to  the  period  of  the  present  war 
emergency. 

The  information  has  been  released  and  permission  to 
manufacture  given  in  reliance  upon  the  general  arrange¬ 
ments  agreed  between  the  respective  Govemnmts,  both  in 
rgard  to  secrecy  and  as  to  the  protection  of  commercial 
ri^ts  in  respect  of  all  information  and  equipment  ex¬ 
changed. 

All  commercial  rights  relating  to  the  Mark  IX  Sextant  or 
to  any  improvement  subsequently  released  (or  otherwise 
based  upon  the  use  of  information  furnished  by  or  upon 
the  instructions  of  the  U.K.  Government)  are  hereby  ex¬ 
pressly  reserved. 

Specifications  should  be  requested  from  the  source  men¬ 
tioned  in  the  schedule  and  in  all  cases  the  schedule  number 
should  be  referred  to  in  connection  therewith. 

Bids  on  this  schedule  of  supplies  for  the  TJ.  S.  Navy  will 
be  opened  at  10:00  ajn.  November  18,  1941. 

Schedule  9296 
(Aeronautics) 

Original)  Indicate  which 
Duplicate)  by  erasure 

Sextants,  Aircraft,  Bubble  Type 

Send  this  schedule  accompanied  by  bid  on  standard 
government  form  of  bid  (standard  form  No.  31,  Navy  edi¬ 
tion),  both  in  duplicate  properly  executed  in  accordance  with 
instructions. 

To  the  Bureau  of  Supplies  and  Accounts 
1  Navy  Department,  Washington,  D.  C. 

•  ••••••••« 
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SPECIFICATIONS  | 

“General  Specifications  for  Inspection  of  Material, ’j’ 
issued  by  the  Navy  Department,  July  1,  1941,  shall  form  ^ 
part  of  these  specifications,  copies  of  which  together  with 
any  other  Federal  Specification  referenced  herein  may  be 
obtained  upon  application  to  the  supply  officer  of  any  navjjr 
yard,  the  Navy  Purchasing  Offices,  Newport,  B.  I^  Ney 
York,  N.  Y.,  and  San  Francisco,  Calif.,  or  to  the  Bureau  of 
Supplies  and  Accounts.  | 

Except  as  specified  below  the  sextants  shall  be  in  accord¬ 
ance  with  Navy  Aeronautical  Specification  0-7  dated  Sepl- 
tember  8, 1941.  ! 

j 

The  word  “ Sextant (s)  ’’  shall  be  substituted  for  the  word 
“ Octant (s)  wherever  “ Octant (s)  ”  appears  in  these  sped-  • 
fications. 

E-9  Change  fourth  line  to  read  “Telescope  exit  pupil^ 
not  less  than  6.5  millimeters  ’  ^  I 

I 

E-27.  Delete  “Octant’^  in  second  line.  j 

E-48.  Change  to  read:  I 

I 

“E-48.  Each  sextant  and  each  carrying  case  shall  bb 
durably  marked,  either  by  engraving  or  by  means  of  a 
nameplate,  as  follows:  | 

I 

Aircraft  Sextant  ! 

Mare  V  i 

Bu.  Aero.,  U.  S.  Navy 
F.S.S.C. - 

1 

Mfrs.  Serial  No _ Order  No.  or  Contract  No _ L 

(Manufacturer's  Name)  | 
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Patent  No.  2140579 
December  20,  1938 
(Ex’rs  Book)  33  112-8-B 

Div.  62 

Name  Harold  E.  Gray,  of  Brownsville,  State  of  Tex. 
Invention  Averaging  Device. 

omoiNAij 

Application  filed  complete  Angust  20, 1937 
Petition,  Specification,  Oath,  First  Fee  $30,  1  sheets 
Drawings,  Angust  20,  1937 

Examined  and  passed  for  Issue  May  17, 1938,  E.  C.  Pugh, 
Ext.  Div.  62. 

Notice, of  Allowance  May  19, 1938,  By  Commissioner. 
Final  Fee  $30,  November  18,  1938. 

BESTEWED 

Disclaimer  filed  October  8, 1941. 

Attorney  Alan  N.  Mann,  60  East  42nd  St.,  New  York,  N.Y. 
No.  of  Claims  Allowed  13,  Print  Claims  1  in  O.G.  Class 
33/70. 

Title  as  allowed  Averaging  Device. 

Law  Ofl&ces  of 
ALAN  N.  MANN 
60  East  42nd  Street 
New  York 

August  20th,  1937. 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

Enclosed  herewith  for  filing  are  application  papers  of 
Harold  E.  Gray,  for  his  invention  in  Averaging  Device. 
These  papers  consist  of  Petition,  Power  of  Attorney,  Speci- 
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I 

fication,  Oath  and  1  sheet  of  drawings.  We  also  enclose  otr 
check  in  the  amount  of  $30.00  in  payment  of  the  Official  filhiig 
fee.  i 

Respectfully,  ' 

Alan  N.  Mann,  ' 

Attorney  for  Applicant  j 

PETITION  I 

I 

I 

To  the  Commissioner  of  Patents :  | 

Your  petitioner,  Harold  E.  Gray  a  citizen  of  the  Unit^ 
States,  and  a  resident  of  Brownsville  in  the  County  df 
Cameron,  and  State  of  Texas  whose  post  office  address  j  is 
c/o  Pan  American  Airways  Company,  Port  Washington, 
L.  I.,  New  York,  prays  that  letters  patent  may  be  granM 
to  him  for  the  invention  in  AVERAGING  DEVICE  set  foi^th 
in  the  annexed  specification ;  and  he  hereby  appoints  Aljan 
N.  Mann,  No.  60  East  42nd  Street,  New  York,  N.  Y.,  ijds 
attorney,  with  full  power  of  substitution  and  revocation,  jto 
sign  drawings,  to  presecute  his  application,  to  make  alter¬ 
ations  and  amendments  therein,  to  receive  the  patent,  ajid 
to  prosecute  all  business  in  the  Patent  Office  connected  thete- 
'svith.  j 

Harold  E.  Gray  | 

i 

-  I 

I 

Specification  | 

I 

To  all  whom  it  may  concern :  j 

I 

Be  it  known  that  I,  Harold  E.  Gray,  a  citizen  of  tjhe 
United  States,  a  resident  of  Brownsville,  in  the  County  j  of 
Cameron,  and  State  of  Texas,  have  invented  a  certain  new 
and  useful  AVERAGING  DEVICE  of  which  the  followijng 
is  a  specification:  | 

My  invention  relates  to  a  method  and  apparatus  ^or 
sighting  celestial  bodies  and  more  particularly  to  an  oct^t 
device  and  method  for  measuring  the  average  altitude  |  of 
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a  celestial  body  over  a  period  of  time  whereby  the  accuracy 
of  the  measurement  is  markedly  improved. 

The  present  invention  is  adaptable  for  use  in  connection 
with  an  octant  or  sextant  or  any  other  suitable  type  of 
instrument  designed  to  measure  the  altitude  of  a  celestial 
body  with  respect  to  the  horizontal  as  defined  by  gravity. 
It  is  to  be  understood  therefore  that  the  term,  octant,  as 
used  in  the  specification  and  claims  herein  is  used  in  a 
generic  sense  and  includes  the  sextant  and  aU  other  equiv¬ 
alent  mechanisms. 

An  octant  of  the  bubble  type  is  commonly  used  on  air¬ 
craft  and  sometimes  on  marine  vessels  to  take  sights  on 
heavenly  bodies,  e.g.  the  moon,  sun  and  certain  stars,  to 
determine  the  altitude  of  this  body  and  thereby  determine 
the  location  in  degrees  longitude  and  latitude  of  the  ship  at 
any  given  time.  As  is  well  known,  this  determination  com¬ 
prises  measuring  the  angle  between  a  horizontal  plane  tan¬ 
gent  to  the  earth’s  surface  at  the  point  at  which  the  sight 
is  taken  and  a  plane  passing  through  the  heavenly  body 
and  the  said  point  on  the  earth.  This  measured  angle,  com¬ 
monly  referred  to  as  the  altitude  of  the  heavenly  body  is 
equivalent  to  the  co-angle  of  the  zenith  distance,  that  is,  the 
distance  between  the  point  on  the  earth  at  which  the  meas¬ 
urement  is  made  and  a  distant  point  on  the  earth,  the  loca-  . 
tion  of  which  at  a  given  time  has  been  predetermined  and  is 
therefore  known.  Accordingly,  a  determination  of  the 
zenith  distance  in  the  manner  indicated  will  inform  the 
pilot  of  the  airship  or  surface  vessel  of  his  line  of  position 
on  the  earth  at  the  time  the  sight  is  taken. 

In  taking  a  sight  with  a  bubble  octant  as  explained  above 
the  conventional  modus  operand!  is  to  bring  the  bubble 
and  the  celestial  body  into  coincidence  and  then  read  the 
time  and  altitude  as  indicated  by  the  octant.  However,  since 
the  bubble  is  ajffected  by  an  acceleration  in  the  horizontal 
plane  of  the  moving  ship  on  which  it  is  used,  as  well  as  by 
gravity,  it  does  not  indicate  a  true  vertical  but  instead  the 
resultant  of  both  acceleration  and  gravity.  Hence,  any 
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instantaneous  sight  is  subject  to  an  error  that  is  propbr- 
tional  to  the  degree  of  acceleration  present  in  the  horizontal 
plane  of  the  ship  at  the  instant  of  taking  the  sight.  Tljis 
error  may  amount  to  a  distance  of  one  hundred  miles  jor 
more.  The  consequences  of  this  incorrect  measurement  a^e 
oftentimes  serious.  j 

In  an  attempt  to  compensate  for  this  error  it  has  hereljo- 
fore  been  the  practice  to  take  a  number  of  separate  sights, 
recording  each  sight  as  taken,  and  finally  arithmeticahy 
averaging  all  of  the  sights  with  the  hope  that  the  sevei|al 
errors  would  oppose  each  other  and  cancel  out  at  least  jto 
some  extent.  However,  there  is  no  certainty  that  the  errors 
wiU  cancel  out  and  it  is  quite  possible  to  have  the  errors  bf 
the  majority  or  all  of  the  sights  in  the  same  direction.  In 
practice,  it  has  been  found  that  these  errors  are  not  com¬ 
pensating  and  the  resultant  reading  may  be  incorrect  jto 
the  extent  of  five  to  twenty  miles,  which  is  oftentimes  not  a 
permissible  error.  j 

An  object  of  my  invention  is  to  provide  method  and  means 
for  taking  a  continuous  sight  over  a  period  of  time  and 
averaging  the  altitudes  measured  whereby  the  error  jin 
measuring  the  true  altitude  of  the  body  sighted  will  jbe 
minimized  and  the  location  of  the  point  from  which  t|ie 
sight  is  taken  more  accurately  determined.  | 

The  improved  method  and  means  of  the  present  inven¬ 
tion  are  based  upon  my  conception  of  taking  a  continuous 
sight  of  a  celestial  body  over  a  period  of  time  with  an  octajnt 
which  is  provided  with  an  averaging  device  that  indicatjes 
at  the  end  of  the  sight  the  true  average  reading  for  tte 
entire  interval  during  which  the  sight  is  taken.  In  applyiiig 
this  method  to  a  bubble  octant,  the  complete  cycle  of  osdil- 
lation  of  the  bubble  is  followed  and  the  average  reading 
obtained  will  represent  a  value  considerably  closer  to  tjbe 
true  value  than  heretofore  obtainable  with  the  sinme 
or  several  separate  sight  methods.  The  feature  of  taking  a 
continuous  sight  or  measurement  over  an  appreciable  lengjth 
of  time  and  automatically  averaging  the  measurements  to 
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obtain  the  trne  altitude  of  the  body  sighted  is  of  the  essence 
of  my  invention.  When  the  sight  is  taken  continuously  for 
a  period  of  say  five  minutes  and  the  average  obtained  the 
error  in  measurement  will  be  reduced  from  the  usual  error 
of  5  to  20  miles  to  about  one  mile  or  less.  If  the  sight  is 
taken  continuously  for  a  relatively  long  period  of  time 
such  as  10  minutes  the  error  in  measurements  will  be 
reduced  to  a  practically  negligible  factor. 

The  averaging  device  used  in  connection  with  my  inven¬ 
tion  may  assume  many  different  mechanical  forms  some  of 
the  features  of  which  have  been  used  heretofore  in  other 
fields  and  for  different  purposes.  I  am  aware  of  certain 
prior  art  devices  employing  integrating  mechanisms  for 
mechanically  computing  the  range  of  moving  bodies,  such 
as  aircraft,  to  facilitate  firing  of  anti-aircraft  guns.  I  am 
also  aware  of  certain  prior  patents  disclosing  integrating 
devices  applied  to  conduits  for  determining  the  amount  of 
liquid  flow  therethrough  over  periods  of  time ;  and  patents 
showing  automatic  planimeters  for  integrating  the  areas 
under  curves  previously  plotted  on  paper.  Some  of  these 
prior  devices  embody  apparatus  that  may  be  modified  and 
used  in  connection  with  my  invention.  However,  none  of 
these  prior  patents  or  devices,  as  far  as  I  am  aware,  disclose 
the  idea  of  a  combination  of  an  octant  and  averaging  device 
for  taking  a  continuous  sight  over  a  period  of  time  and  giv¬ 
ing  the  true  average  for  this  period. 

The  method  of  operation  of  the  invention  will  be  easily 
understood  from  the  following  description  taken  in  con¬ 
junction  with  the  accompanying  drawing  which  illustrates 
one  suitable  but  non-limiting  arrangement  that  may  be  used 
for  carrying  out  the  method  of  this  invention. 

In  the  drawing : 

Figure  1  is  a  perspective  view  of  a  bubble  octant  with 
associated  averaging  mechanism ; 

Figure  2  is  a  plan  view  of  the  averaging  mechanism  with 
housing  removed ; 


783 


Defendant's  Exhibit  No.  20  (Cont*d.)  j 

Figure  3  is  an  end  view  of  the  averaging  mechanisiin 
taken  along  line  3 — 3  of  Figure  2.  ! 

The  device  generally  illustrated  in  Fig.  1  comprises  ^ 
bubble  octant  10  having  an  eye-piece  11  for  sighting  thje 
celestial  body.  The  details  of  construction  and  arrange¬ 
ment  of  the  parts  enclosed  in  the  octant  10  are  not  showiji, 
since  they  may  be  of  standard  form.  I 

The  octant  10  is  provided  with  a  rotatable  knob  12  whiph 
is  rotated  during  the  operation  of  the  octant  to  effect  cohji- 
cidence  of  the  bubble  and  the  image  of  the  sighted  body  a|s 
described  above.  This  knob  12  is  suitably  graduated  fc|r 
example  into  ten  major  parts,  each  reading  one  degree  and 
sub-divided  into  twelve  parts,  each  reading  five  minutes  of 
arc.  The  octant  is  also  provided  with  a  window  13  througih 
which  the  tens  of  degrees  of  the  arc  measured  are  reaid 
while  the  units  of  degrees  in  minutes  are  read  directly  froiti 
the  octant  knob  12. 

The  knob  12  is  provided,  in  accordance  with  this  inveiji- 
tion,  with  a  bevel  gear  14.  This  gear  meshes  with  another 
gear  15  connected  to  a  rotatable  shaft  16,  the  extension  <j)f 
which  is  enclosed  by  a  housing  shown  generally  at  l^- 
Located  within  this  housing  and  visible  through  an  elon¬ 
gated  slot  or  window  18  is  a  vertical  index  wheel  19  and  ja 
horizontal  gear  or  tum-table  20  which  is  also  visible  through 
a  window  shown  at  21.  The  details  of  the  index  wheel  and 
tum-table  are  illustrated  in  Figs.  2  and  3  and  are  described 
below.  Located  in  any  suitable  manner  beneath  the  turji- 
table  20  and  connected  thereto  is  a  clockwork,  not  shown, 
which  may  be  covered  by  a  housing  22.  The  clock-work  may 
be  operated  by  the  conventional  type  of  clock-spring  whicih 
is  wound  by  the  key  shown  at  23.  The  averaging  device, 
including  the  clock-work  and  superstmcture,  may  be  mac[e 
integral  with  the  octant  10  by  having  a  common  molded  br 
cast  frame  as  indicated  at  24,  althou^  it  is  to  be  understo^ 
that  the  averaging  device  may  be  attached  or  otherwi^ 
associated  with  the  octant  in  any  suitable  manner  so  loijg 
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as  the  cooperative  relationship  between  the  two  devices  as 
described  herein  is  maintained. 

Referring  now  more  specifically  to  Figs.  2  and  3,  the 
averaging  device  as  shown  therein  comprises  a  turntable  25 
which  has  its  periphery  formed  into  teeth  shown  at  26.  The 
teeth  26  mesh  with  the  teeth  on  a  gear  27  rotated  by  shaft 
28.  The  shaft  28  is  connected  to  the  above  mentioned  clock 
mechanism,  which  for  the  sake  of  simplicity  is  not  shown. 
It  is  to  be  understood  that  any  suitable  form  of  spring 
motor  or  other  source  of  power  for  rotating  the  turn-table 
25  may  be  used  in  place  of  the  clock  mechanism.  The  turn 
table  25  is  graduated  around  its  circumference  with  a  scale 
29  running  from  0  to  1  and  divided  into  hundredths.  Some 
suitable  means  for  starting  and  stopping  the  turn-table  25, 
which  is  rotated  by  the  clock-work  connected  thereto 
through  the  gear  27,  should  be  provided.  One  convenient 
form  may  consist  of  an  opening  30  in  the  turn-table  with 
which  a  stub-shaft  31,  is  caused  to  engage  or  disengage. 
The  shaft  31  is  provided  with  a  coiled  spring  32  and  movable 
handle  33. 

A  wheel  34  having  a  relatively  small  diameter  as  com¬ 
pared  with  the  turn-table  25  is  mounted  at  substantially 
right  angles  to  the  turn-table  25  and  is  free  to  rotate  in 
contact  with  the  upper  surface  of  the  tum-table.  This  wheel, 
which  may  be  called  the  index  wheel,  is  provided  with  a 
drum  35  the  periphery  of  which  is  graduated  as  indicated 
at  36.  The  drum  35  may  also  be  divided  into  two  halves, 
which  are  separately  identifiable  in  some  manner.  For 
example,  one  half  of  the  drum  may  be  colored  blue  as 
indicated  by  the  horizontal  lines  37  and  the  other  half 
colored  red  as  indicated  by  the  vertical  lines  38. 

The  index  wheel  34  is  rotatable  on  an  axis  39  which  is 
supported  by  a  frame  40.  An  index  pointer  41  is  also  pro¬ 
vided  on  the  frame  40  adjacent  the  scale  on  the  drum  35. 
If  the  axis  of  the  wheel  34,  projected,  passes  through  the 
avis  of  the  tum-table  25,  projected,  then  the  wheel  34  will 
rotate  upon  rotation  of  the  tum-table  25  at  a  rate  pro- 
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portional  to  the  distance  of  its  point  of  contact  on  the  tnr|a- 
table  from  the  center  of  the  tom-table.  The  frame  40  carry¬ 
ing  the  index  wheel  34  is  monnted  on  a  spiral  shaft  4^. 
Upon  rotation  of  the  spiral  shaft  42  the  frame  40  is  caos^d 
to  move  transversely  and  thereby  moves  the  index  wheel  34 
across  the  face  of  the  tom-table  25.  Hence  the  distance  if 
the  point  of  contact  of  the  index  wheel  34  with  the  tom-table 
25  from  the  center  thereof  may  be  regolated  by  rotation  of 
the  spiral  shaft  42.  This  shaft  42  is  sopported  by  standarcis 
43  monnted  opon  the  hoosing  22.  Connected  to  one  of  the 
standards  43  is  a  flexible  finger  44  which  is  of  soch  lengilh 
that  it  will  serve  as  a  stop  for  the  index  wheel  frame  ^ 
when  the  wheel  is  over  the  exact  center  line  of  the  torh- 
table  25.  This  finger  44  may  therefore  be  osed  for  settii^g 
the  index  wheel  34  at  the  exact  zero  or  center  point  of  tl|e 
tom-table  25.  Boring  operation  of  the  device  however,  tl^e 
finger  is  flexed  ootward  sofiBciently  to  prevent 
with  transverse  movement  in  either  direction 
40. 

The  spiral  shaft  42  is  geared  to  the  octant  knob  12,  ais 
shown  in  Figore  1,  so  that  as  the  knob  is  rotated  to  keep 
the  image  of  the  celestial  body  and  the  bobble  together  ajs 
explained  hereinabove,  the  spiral  shaft  is  rotated  and  thje 
index  wheel  34  is  moved  back  and  forth  across  the  face  ojf 
the  tom-table  25.  The  rate  of  rotation  of  the  index 
34  doling  this  transverse  movement  is  proportional 
amoont  of  rotation  of  the  octant  knob  12. 

As  a  practical  matter,  it  has  been  foond  desirable  ti) 
have  the  drom  35  gradoated  to  cover  aboot  10®  of  altitod^ 
measorement,  and  onder  this  condition  it  is  desirable  tj) 
engage  the  averaging  device  with  an  altitode  set  opon  th^ 
octant  approximately  eqoal  to  the  altitode  of  the  celest^l 
body  to  be  sighted.  Hence,  it  is  desirable  to  have  the  bev^l 
gears  14  and  15  shown  in  Figore  1  so  arranged  that  they 
may  be  engaged  or  disengaged.  | 

According  to  one  illostrative  bot  non-limiting  example 
which  may  serve  to  describe  more  clearly  the  details  an<l 
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arrangement  of  parts  in  the  averaging  device,  the  drum  35 
on  the  index  wheel  34  may  he  graduated  from  plus  five 
degrees  to  minus  five  degrees  so  that  one  complete  rotation 
of  the  wheel  34  will  be  equal  to  ten  degrees.  If  it  is  desired 
to  have  the  i>eriod  of  time  of  sight  equal  two  minutes,  then 
it  is  preferable  to  have  the  turn-table  25  graduated  in 
hundredths  from  0  to  1.  Now,  if  the  knob  12  of  the  octant  10 
is  so  graduated  that  one  complete  revolution  of  the  knob  is 
equal  to  10®,  and  the  knob  is  rotated  one  complete  revolu¬ 
tion,  the  index  wheel  34  will  be  caused  to  move  off  the  center 
of  the  turn-table  25  a  distance  equal  to  the  radius  of  the 
wheel  34.  With  this  arrangement  the  ratios  for  the  gears 
used  may  be  determined  as  follows : 

Let  G3.  ==  the  gear  ratio  between  the  octant  knob  12  and 
the  spiral  shaft  42. 

Let  F  ==  pitch  of  the  spiral  shaft  42. 

Xiet  B  =  radius  of  the  index  wheel  34. 

Then  with  the  index  wheel  graduated  into  10® — 

E  =  PxG.B. 

Thus,  if  the  gear  ratio  is  3  to  1  and  the  pitch  of  the  spiral 
shaft  42  is  three  threads  per  inch,  the  radius  of  the  index 
wheel  34  -will  be : 

B  =  PxGJl.  =  l/3x3  =  r 

If  a  different  number  of  graduations  is  desired  on  the  index 
wheel  34  let  the  number  of  degrees  equal  N 

ThenB  =  PxG.E.xN 

10 

With  the  foregoing  description  of  the  apparatus  in  mind, 
the  operation  of  the  octant  with  associated  averaging  device 
may  be  carried  out  as  follows : 

The  index  wheel  34  is  set  at  the  center  of  the  turn-table 
25.  The  bevel  gears  14  and  15  are  disengaged.  The  octant 
knob  12  is  then  adjusted  to  the  approximate  altitude  of  the 
celestial  body  to  be  sighted.  Bevel  gears  14  and  15  are  then 
re-engaged.  The  octant  is  then  read  in  the  usual  manner 
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and  the  altitude  recorded.  The  index  wheel  34  is  then  seij  at 
0,  the  image  of  the  celestial  body  and  the  bubble  in  the  octint 
are  brought  into  coincidence,  and  the  tnm-table  25  driven jby 
the  clock-work  connected  thereto,  is  started  to  rotate  jby 
withdrawing  the  stub  shaft  31.  The  sight  is  taken  cbn- 
tinnonsly  keeping  the  bubble  and  the  celestial  body  i  in 
coincidence,  for  the  desired  length  of  time,  or  until  clouds 
obscure  the  celestial  body.  Immediately  upon  termination 
of  the  sight,  the  time  is  read.  Then  the  reading  on  the  drhm 
35  of  the  index  wheel  34  is  divided  by  the  reading  on  the 
scale  of  the  turn-table  25  and  the  quotient  is  either  added|  to 
or  subtracted  from  the  initial  octant  reading  to  obtain 
true  average  reading.  j 

If  the  period  of  sight  for  which  device  has  been  design^ 
for  example  two  minutes  has  been  used  as  the  sight-takibg 
period,  then  the  reading  on  the  turn-table  25  will  be  1,  abd 
as  a  result  the  reading  indicated  by  the  drum  35  on  the 
index  wheel  34  will  need  no  correction,  that  is,  it  will  bot 
be  necessary  to  divide  it  by  the  reading  shown  on  the  tmni- 
table  25.  In  this  instance  the  turn-table  25  is  graduate 
into  hundredths,  and  is  regulated  to  make  one  revolution 
in  exactly  two  minutes.  At  the  end  of  the  measurement  tjhe 
hundredths  of  minutes  shown  on  the  turn-table  are  sbb- 
tracted  from  the  recorded  time  of  sight  to  obtain  t!be 
average  time.  I 

In  order  to  obtain  the  best  results  from  the  above  4®- 
scribed  operation  of  my  invention,  the  variation  in  the  n^te 
of  turn  of  the  turn-table  25  should  not  be  greater  than  plus  ^r 
minus  two  seconds  per  revolution  for  two  or  three  consecju  - 
tive  revolutions ;  the  diameter  of  the  index  wheel  should  be 
accurate  within  approximately  plus  or  minus  0.001  inchbs. 
The  index,  wheel  should  preferably  be  graduated  into  fiV® 
minute  intervals  so  as  to  be  able  to  estimate  the  reading  ^o 
the  nearest  minute.  | 

It  is  to  be  understood  that  my  invention  is  not  limited  to 
the  foregoing  specific  description  or  to  the  type  of  devices 
illustrated  in  the  accompanying  drawing.  Various  modifick- 
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tions  may  be  made  in  the  size  and  form  of  the  several  mecha¬ 
nisms  employed,  and  the  dnration  of  operation  of  the  device 
may  be  regnlated  to  snit  conditions  at  the  time  the  sight  is 
taken.  To  obtain  optimum  results  the  sighting  operation 
may  be  extended  continuously  over  a  relatively  long  period 
of  time.  Any  suitable  form  of  octant  or  sextant  or  equiv¬ 
alent  device  as  defined  hereinabove  may  be  used  in  asso¬ 
ciation  with  the  averaging  device  to  obtain  the  desired 
correct  altitude  of  the  celestial  body  sighted. 

Some  of  the  novel  features  of  my  invention  are  defined  in 
the  apx>ended  claims: 
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I  elftia:  | 

I  ~ 

1«  k.  motbod  of  obteislug  tho  altltodol  oi 
•  oolestial  body  oomprlslng  sl^xtlng  said  body  ecntlak^ 
OTor  a  period  of  tine  abile  aatomatleally  aToragingi^e 


measureiBenta  made  to  obtain  the  txne  average  altil 


daring 


said  period* 


obtaining  the  aititY]d[e  of 


injaoasly 


a  eelestial  body  eceq|>rislng  sighting  said  bow  cantii]|aoa2 
over  a  period  of  time,  simaltaneoosly  averaging  the  | 
different  altitadssmeasored  daring  said  period  to  giv|e  a 
true  average  measurement  of  altitude,  am  computing  ^vcm 
said  average  measurement  the  altitude  /f  said  body*  | 


S*  A.  method  of  m< 


the  altitilde  of 


a  eelestial  body  with  respeet  to  ^e  horlsontal  as  di^ 
fined  by  gravity  and  in  ahioh  a^eleration  in  the  hozfi* 
sontal  plane  will  create  exroxy  in  measurement  eaBpr]|8* 

Ing  talcing  a  continuous  si^yof  said  body  over  a  peikod 
Of  ttao  «d  «ito«.tte.UT  .Vir.8lng  th.  | 

to  obtain  a  true  average  tixm  ahioh  tho  average  altitlode 
of  said  body  during  sal^period  of  time  is  readily 

putd^le*  /  I 

4,  Vmethod  of  measuring  the  altitofd^  of 
a  celestial  body  oomrising  continuously  sighting  sa^ 
body  througi  an  ocunt  over  a  period  of  time  and  med^nically 
averaging  tiie  me^urements  taken  during  said  period  t|o  obtain 
the  true  average  altitude* 
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SW^>.A  method  of  raeaeurlzig  the  mltitymje  of 
a  eeleatlal  body  oemprising  measuring  said  alntnde 
oontixmoosly  over  a  period  of  tjbae  with  a  ^bble  oetant, 
simultaneously  averaging  the  altitudes  mMsured,  and 
ocmputing  from  said  average  the  true  average  altitude 
of  said  body  daring  said  period  of  ^^e* 

6*  A.I  device  for  obtaixd^  the  average  altitude 
oi^  a  eeleatlal  body  over  a  peric^  of  time  comprising  aa 


octant  and  a  mexdianical.  averaging  mechanism  associated 
with. said  octant,  to  average  >^e  altitudes  measured 
dMMTtg  said  period  and  ind^Mte  at  the  end  of  said 
period  a  measuraaont  ofythe  true  average  altitude* 

7*  A  deviq^  for  obtaining  the  altitude  of 
a  celestial  l>ody  coadp^^isg  a  bdbble  octant  md  an, 
averaging  mechani^  ecnneeted  to  said .  octant  for  averag* 
ing  the  altitudds  taken  by  said  octant* 


I 


I  ^  A  device  for  obtaining’  the  altitude  of  a 
celestial  body  comprising  a  bubble  octant  and  an  average 
ing  mechanism  connected  to  said  octant  for  averaging  the 
altitude  measurements  taken  by  said  octant,  said  averag¬ 
ing  mechanism  comprising  a  power  driven  turn-table  end 
a  rotatable  index  wheel  in  frictional  contact  with  said 
torx^table* 


r  ,f 


>  ! 


i± 
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'&•  A  derlce  for  obtaining  tbs  altltojils  ot  a* 

I 

celestial  body  coapxlslng  a  bubble  octant  and  ajn  altitude 
averaging  mechanism  connected  to  said  octant  fcjr  average 
ing  the  altitudes  measured  by  said  octant,  sai<i  averag¬ 
ing  mechanism  comprising  a  jpover  driven  tun^table,  a 
rotatable  index  aheel  in  frictional  contact  vitih  said 

•  I 

turn-table,  a  carriage  for  said  index  aheel,  a  Statable 

I 

<  ] 

screw  shaft  supporting  said  carriage,  and  means!  for 

I 

connecting  said  screw  shaft  in  cooperative  rela^onsblp 
with  said  octant  whereby  movement  of  the  sightiiog  means 

i  r 

on  said  octant  will  be  transmitted  to  said  inde|x  wheel 
and  measurement  of  the  average  altitude  indieat^  there- 


1:6 •  A  device  for  measuring  the  averag^  altitude 

I 

of  a  celestial  body  comprising  an  octant  havingj  a  rotat¬ 
able  sight  measuring  knob,  a  gear  mounted  oa  sa^d  knob, 
and  a  mechanical  averaging  mechanism  having  a  gjear  that 
meshes  with  said  octant  knob  §ear,  whereby  the  Rotary  > 
movement  of  said  knob  effected  daring  measuremeint  of 

I 

said  altitude  is  transmitted  to  said  averaging  ^eohanism 

,  ■  I 

which  utilises  this  movement  to  give  a  numerical  average 
of  the  measurements  taken  by  said  octant*  ! 


- •  11*  Sach  and  evezy  no«l  feature  aad/or  com¬ 


bination  of  novel  features  of^/che  method  and  apparatus 
herein  disclosed*  /  I 
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^WTifealion. 


I  have  sii 


OATH 


Sateoi  ’^^^ 

Coant7o£ 


^  X  EABOU)  >•  ORUr  ) 

^  above  named  prtitiniwr4iiiBg-4Bty  stoGuC'depo&es  and  says  dut  he  is  a  ddaen  of 
,  the  Untod  Seated  and  a  resident  of  Brownsville  ,  in  Cooney  of 

Csmsron  *  » and  State  of  \tsxss  ,  that  he  verily 

'^dieves  hinwrJf  to  be  the  ordinal,  first  and  sole  inventor,  of  the  inveneion  described  and 
'■.  -dgiiiied  m  die  ernimd  nitrjlirjlinn;  dut  he  docs  Dotloaow  and  does  not  bdieve  thae  the 

.  saiiie<l&«askna<moriiaedfaefb(ehaii»entknordBC(ivetydieieo(.otF^ 

scribed  in  any-printed  potKcation  in  das  or  any  other  ooantry  before  his  invention  or  dis» 
^  ^<ei^  dietent  or  ^  dian  t«>  yeais  pnic  to  dns  atiplicad^ 
in  the  Tinted  States  for  moce  than  two  years  prior-to  dns  a^^slicatioo,  and  that  the  same 
never  has  been  dandoned;  that  said  inventioQ  has  not  been  patented  in  any  coontry  foreign 
to  the  Ihated  States  on  an  application  filed  by  him  or  by  his  legal  representatives  or  assi^ 
more  than  twelve  laondts  pcicr  to  this  ^)plicataoa;  and  th^^^^^jplication  for  patent  on 
said  mvention  has  been  filed  by  him  or  by  his  legal  rqaesentatrves  or  ass^ns  in  any  ooantry 
focei^  to  the  Tinted  States. 


and  sworn  to  before  me  this  ^  day  of  Angoet 


.  193  7, 


^  - - ^  t-at. 

^WCs 

..'iro*4»T  fOBT  lO 
■iMfii.  er»  H.  70. 

Cmm  <Mrch  Od.  im 


:  •  Meuff  taUle 


Tka  dfldtl  Mil  I 


kdMMMfllte 


KSASi  M  8UU  THI  mVBMTOft  SR»a  THD  PADS  AT  TBI  TOT  AS  WBZX  AS  AT  THB 


PiiDt  oC|4rBwiiig  ns 
•lilUMlWfiiflCl 


794 
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UNnVD  nATn  PATBir  OPFIOC 
VASHOiCTON 

mxlcatkm  ttomtkmKXAMhfERbi  October  26t  1937 

IpplioantrBarold  £•  Gray 


Han  N*  Menu 
60  East  4.2nd  Street 
Hev  YoiOl  9  Hew  Toxic  * 


Ser.  Vto,  160  147 

Filed  Au0xst  20,  1937 

For  *  AToraglng  Device 


y  X 

ClalBS  1  to  5  rejected  as  being  iBq;>roper  method 
elaima..  Oiey  define  no  more  12xan  a  mathematical  com- 
^  pntation,  not  falUng  within  the  class  of  patentable  sub* 
jeet  matter  defined  by  Sec.  4^^*  B.  S« 

Claims  1  to  7»  ioolusive,  are  rejected  as  being  broader 
than  q>plieant*si indention,  they  attenpt  to  cover  all 
possible  means  of  perlbrmiog  the  function  described*  See 
in  re  Lawson  &  Cloutier,  472  0.  G*  479* 

ClalBs  6  a^  f  are  further  rejected  as  functional, 
mey  do  n>  mors  thm  functionally  define  a  single  means* 

See  In  re  Gardnar  I909  C*  0*  306* 

Clalm'i!^  is  rejected  for  lack  of  the  partioulaxlty 

*■  . 

required  by  Sec*  4666,  B*  S* 

Claims  6,  9  10  aipear  at  present  to  be  allowable* 


-yi'  . 
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DrC  23 

OfVtSI^  M 


^  oiy/s,Q  I - >  i 

^  ^  ico^  H  THB  OTUED  STiTBS  PffBHT  OPPICB*| 

DIt.  62  Roob  5621  j 

BBrold  B.  Gray  | 

4^  I 

S«r.  Ho.  160,147*^ 


Filod:  AxLgaat  20,  19S7, 
for:  Areragiiig  I^orlee.. 


Sev  Torkjl  low  Toxic, 
Doeaib^  ^21,  19^. 


Hon.  Conmlasloner  of  Patents, 
.Washington,  D.  C. 


Sir:  /  I 

I 

In  response  to  the  Official  action  of  dctober  26th, 

I- 

1957,  please  amend  the  above  entitled  aiq;)lioi^tion  aa^  .  . 

I 

follows:  j 

Cancel  claims  1...2..  5,  4.  5.  6.  7.  and  ll. 

jr  -  I 

.r Please  add  the  following  new  claims:  | 

A  device  for  obtaining  the  mean  a:[titade  of  a 

I 

celestial  body  over  a  period  of  time  ccmprising  means  for 


continaously^mJaanx^^  the  angular  distance  pf  a  celestial 
body  with  Inspect  to  an  artifibial  horizon  aid  mea^^c^^*"^ 
netted  to  said  first  means^for  continuously  integrating 
said  angular  dL  stance  with  respect  to  time*  | 

£"•1^  A  device  for  obtd.  ning  the  mean  aititnde  of  a 

I 

celestial  body  over  a  jnriod  of  time  comprlsilng  means  for 
continuously  ^aeasa ^^e  angular  distance  |f  a  celestial 
body  with  reaps  ct  to  an  ax^ificial  horizon,  ^lea^^^cS^*^^ 
nected  to  said  first^^nsT^or^pOT^nnously^ntegrating 

^  I 

said  angular  distance  with  respect  to  time  and  means 

ass e^^eS^alt^^iii^  second  meam^^r  measuring  the 
A.  n  I 

interval  of  time  during  which  said  Integrati^  was  made. 
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A  deTice  for  obtaining  the  mean  altitude  of  a  ee> 
leatlal  body  otop  a  period  of  time  comprising  means  for  con* 


tlnuously^H 

A 


the  angular  distance  of  a  celestial  body 


said  means  Including  an  artificial  horizon  maintained  In  con* 
tlnual  coincidence  with  an  image  of  said  celestl^  body,  and 


^  i  a  mechcoiism 


a^connecte^ 


to  said  means^so  that  It  contlnuodly 

A 


Integrates  with  respect  to  time  said  angular  distance  as  de* 
tezmlned  by  said  continual  coincidence  between  the  celestial 
body  and  artificial  horizon. 

'3^.'  A  dewlee  for  obtaining  the  mean  altitude  of  a 
celestial  body  ower  a  period  of  time  comprising  means  for  con¬ 


tinuously 


'r  the  anguleor  distance  of  a  celestial  body 


with  respect  to  an  artificial  horizon  ^d  an  Integrating 


-  *9t€C /tm 

Llsm.connected  t 


^  ^  mechanlsm^connected  to  said  meaeurlnyiieans  for  Integrating 
sfe^  angular  distance  with  respeet  to  time,  said  mechanism 
ooB^rlslng  a  rotatable  mexaber  mored  In  correspondence  with 
the  Tarylng  movements  of  said  angiilar  distance  measuring  mean^ 

»  _ m  .  _ _ »  _ ■■  '  ■■  .  .  .  .  .  yZ.  ^  ^ 


and  a  second  rotatable  member^assnclated  with  said  first  mem* 
^  ber^/or  measuring  the  Interval  of  time  during  which  said 
i  integration  Is  made. 

_ - - 

S^ytx^  ^  Claims  8,  9  and  10  have  been  held  allowable. 

In  view  of  the  fact  that  the  rejected  claims  1  to  6  and 
11  In  this  application  weira  not  rejected  on  references  but 
only  as  to  form  and  scope  they  have  been  cancelled  without 
prejudice  and  new  claims  12  to  15  substituted  therefor,  for 
the  purpose  of  placing  this  ease  In  condition  for  prompt 
allowance. 

The  new  claims  12  to  15  have  been  carefully  drawn  with 
the  Szaminer*s  comments  In  mind  and  In  a  manner  to  clearly 
avoid  the  objections  of  fozm  and  scope  applied  to  the  can* 
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eolled  claiias.  In  the  first  plaee  the  rejected  me-^hed  elalae 
have  been  replaced  entirely  by  apparatus  or  means  -  since 

It  Is  belleTed  that  the  latter  will  -adequately  pro|eet  the 

I 

applicant *s  derlee  and  Its  laode  of  operation.  The  |  Examiner's 

■  I 

objections  to  method  claims  Is  thereby  avoided.  | 

The  rejection  as  to  the  claims  bein^  broader |  than  the 

invention  has  been  overcame  in  the  new  claims  by  defining 

I 

the  device  as  one  for  obtaining  the  mean  altitude  (|)f  the  ee*> 

■  .  ■  .'I 

lestlal  body  over  a  period  of  time  and  reciting  Integrating 

i 

means  for  obtaining  this  mean  value.  These  means,  !e.g.  the 

'  i 

turn  table  and  friction  wheel,  actually  eontlnuousj.y  Integrate 

’  . .  ‘  I  -  •  ‘  • 

.  I  •  •- 

the  varying  angular  distance  of  the  celestial  body!  being 

-■  •  I 

slfihtid,  by  the  octant,  sextant,  or  other  angular  distance  measure 

'  •  •  •  1 
•  -  v  ' 

Ing  means,  with  reSpeet- to  tfliifielal  horizon,  4.g.  the 


bnbble  In  the  octant.  The  principal  virtue  of  this  Integra* 
tlng.syst^  Is  that  the  .Miestle^.;  2^  be  sighted  for 
any  desired  period  of  time  and  the  Integrating  meajia  will 
autoi:9atleally*  lndlcstevat -the  end  of  any  time  perl jcd  the 
mean  value  of  the  angular  distance  of  the  celostlSiL  body 
multiplied  by  the  time  Interval.  This,  In  effect, '  corresponds 
to  plotting  a  curve  of  angular  distance  vs  time  anl  Integra* 

■  V  •  I’  ■ 

ting  the  curve  between  limits  of  time  represented  ]by  the 

starting  and  concluding  time'  of  the  sight,  to  i^yel  the  area 

*  '  '■  *  ■■  '■'’’'I  .  ■ 

beneath  said  curve  which  represents  .t^^.i>redu9t  ^of  j  the  mean 

■ '  *  ■  •  ;  • '.■'Us'.  ^  ^  ■  V. V  .  '  I  •  • 

value  of  the  curve  over  Its  entire  lan^^h  and '.tino I  Interval. 

•  ,  •  y-..  -  •*  I 

Dividing  the  integral  or  se*ealled  area  by  the  tlmb  interval 
gives  “^e  mean  altitude  for  said  InterviuL.  | 

-J-,  ■  '  -L  . 

The  above  Integrating  system  Is  clearly  distinguished 

' ,  I 

from  the  usual  averaging  systems  iriiose  function  Is!  ta  take 
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•itlidr  a  dasirsd  nuiober  of  aoparato  indlTldaal:  sights  or 
msasuraasats  and  at  the  end  of  the*  period  obtain  a  nnmerleal 

V  *’..«*  *  ’  *  •  -  ' 

aTerage  of  these  sights  by  addition  and  dlTision;  or '"to  taka 
a  predetermined  nusiber  of  IndiTidoal  sights',  for  exaiq)!# 

10,  and  arerage  these  sights  by  recording  for  each  sight  its 
proportionate  part  of  the  total,  e.g.  l/lO  of  the  dlststoa 
measured*  In  both  of  these  eases  the  sights  taken  are  in-> 
dlTidual  sights  and  necessarily  lliaited  in  nusiber  from  a 
practical  standpoint* 

In  contrast  to  these  systesis  the  applicantfs  system 
takes  a  continuous  sight  nhich  might  be  considered  as  cor¬ 
responding  to  an  infinite  number  of  sights  with  negligible 
tisw  interrals*  The  applicant *s  integratiixg  means  automatically 
and  continuously  ixctegrates  the  angular  distanees  measured 
during  the  continuous  si^ts  and  at  the  end  of  the  time 
period,  which  may  of  any  desired  length,'  the  integrating 
sieans  indicates  the  ajsount  of  tlyis  integral,  or  the  mean  walue 
of  the  continuous  sl^t  directly  if.  the  length  of  sight  is 
made  unity*..  'The  5z0sults- obtained  with  this  system  are  star- 
kedly  iBore  accurate  than  .:^e  common  separate  sif^t  averaging 

'/  ■  'fr'  ■‘4 ■  *-!'■ 

systems  as  . wi3X  be  apparent^  the  .foregoing  explanation 

r  .  •- .  V. 

as  well  as  that  given  in  the  speeifioatlon* 

The  seva^r^'  meai^s  inQiuded  in  the  applicant's  device  for 
effecting  this,  is^roved  system  of  measuring  are  positively  and 
blotfly  stated  in'  the  new  claims  12  to  15  and  their  relationship 
idth  regpodt  to  oae^  other  is  i^so  specified*  For  this  res- 
s#n  ^^  new  elnims  f^'.  not  subjeet  to  the  Xxazaihbr^s  objeetion 
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ot  fonetlosallty  as  appllad  to  the  rejeoted  and  noa  eaneelled 
elalBs.  I 


I  • 

It  Is  appreeiated  that  the  Examiner  has  not  rejeetet 
any  or  ^applicant's  elalas  on  prior  art  referenees  li>at  the 

i 

foregoing  explanation  of  the  primary '  distinctions  ietaeen  a;p- 
plleant's  derlee  and  its  operation  and  that  of  thejlmean  sya-> 
terns  has  been  glren  to  aTOld  any  fntcire  confusion  Jui  to  real . 

I 

patentability  and  to  eiplaln  the  purpose  and  meanliig  of  the 

..  _  i 

nev  claims  12  to  15*  These  claims  being  particularly  ohar> 

I 

acterlzed  by  the  Integrating  device  defined  there^  clearly 
avoid  the  old  separate  sight  averaging  systems.  Tljiey  are 
therefore  not  subject  to  the  Examiner's  rejection  dm  the 

grounds  of  undue  breadth.  ,  I 

^1. 

To  coBplete  the  record  In  this  ease  and  to  ayoid  any 

I  ■ 

question  of  Patentability  in  the  future  applicant  iista  belev 

I 

•  .  I 

the  patents  that  he  has  made  a  study  of  fend  found  hot  to  in 

'  •  ■  .  j 

•ny  manner  anticipate  his  invention:  I 


.  I 

I 


155,605 

Crawley 

1874  . 

864,579 

Jhn^ans 

1907 

1,101,128 

Jensen  et  el 

1,545,705 

fioutin 

im 

1,562,965 

Hexm 

19» 

1,596,441 

Uiuiser 

.19^ 

1,702,405 

Holmes 

19^. 

1,725,617  : 

Castelli^ 

19»' 

1,849,511 

Bussei 

19w 

1,875,019 

Eoeppen  JT. 

19^ 

1,965,457 

Ivery 

1954 

1955 

2,009,161 

Castellan! 

2,022,275 

Davis 

1955 

2,086,425 

Lindeznan,  Jr* 

1957 

19,009 

HoGaugihy 

19^' 

1 

290,511  (Br.) 

Sleotroflo  listers 

1 

i 

^9^8 

.  ;  . 

Company ' 

I  Defefidant's  Exhibit  No.  20  (Cont'd.) 

Gp«y,  Sar,  #160,147  -  6- 


Tha  foragoliig  ramarlcs  ax  plaining  the  distinct 
diffaraneas  batwaan  ap[pli cant's  improved  intagrating  davica 
and  tha  prior  art  systems  apply  to  the  above  patents. 
Ftirthamore,  none  of  these  patents  dls'c loses  the'  new 
arrangmaeEt  of  connecting  an  integrating  mechanism  to  an 
octant,  sextant  or  other  angular  distance  measuring  de- 
vice  of  any  description  whatever.  In  view  of  these  broad 
distinctions  applicant  is  entitled  to  broad  and  specific 
patent  protection. 

In  view  of  the  fact  that  claims  8,  9  and  10, 
are  allowable  and  the  only  other  claims  in  the  application 
i.  e.  ol^imS'  18  id  have  been  carefolly  drawn  to  avoid 
all  of  the  Bgamlner's  prior  objections,  it  is  believed  that 
this*  application  is 'in  condition  for  final  allowance  and 
aiieh''aortibn  at  an  early  date'is^  respectfolly  reqaested. 


I  Bnspectfolly  submitted, 

a 

Attorney  for  Applicant. 


( 


1 601 47 


•r«rMa 

,  D.  C," 

MkraM 


LAEnwl 

« 

DEPARTMEirr  OF  COMMERCE 

UfClTKD  STATES  PATENT  OPTICS 
WASHDIGTOIf 


Fleaae  Mnd  b^ow  a  eommmdeatUm  from  the  SXAMitiER  im  3|areh  ii,^  1 1938 
dutrge of fhia applieation.-  1 


Alan  H*  ■■an 
60  Eaat  i|2nd  Streep 
Hew  York,  Hew  York* 


Applicant  E*  Gray 

Her.  Ho.  I60  li;.7 

iug.  20, 1; 


•«?4- 


Aiig.  20,  1957 
Avoraglag  Device 

s»  )| 


Responsive  to  snendment  filed  December  2Z,  1957* 

Hew  claims  12  to  1 3*  .Inelosive,  are  rejected  as 
being  broader  than  applicant’s  invention*  Zbejr  cover  all 

possible  means  for  performing  the  recited  ftmclbion* 

I 

Claims  are  allowed,  not  for  tbeir  Itmction,  ba{t  for  the 

I 

stroeture  they  present*  See  In  re  Lawson  and  Cloatier, 

472  0.  0.  479.  I 

Claim  13  is  farther  rejected  as  incoc^^te  for 

I 

it  does  not  show  how  the  "second  rotatable  mea^ber*  is 

I 

"associated"  with  the  first*  The  term  "associated" 
does  not  describe  any  fanctional  or  idsysieal  xjelationship 


at  all* 


Claims  8,  9  and  10  remain  allocable^ 


I 

Eximiner* 
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OFFICE 


V\  a  THB^^ 

DIy. 


division  e* 


.  H.  K.  Qr«y, 


Ser.  »o.  160,147/^ 


Piled,  tog.  20,  1«57, 
Pop?  AToreglng  DoTloe. 


lew  Toxic,  low  York, 


Bozi.  CoBislaslonep  of  Fwtezits, 
Wasbingtoii,  C.  ; 


Sir? 


In  response  to  the  Of iTleial'  action  of  iapoh^4th,  1958, 
please  amend  the  ahoTO  entitled  application  as  follows: 

Clain  12,  line  5,  erase  "measoring”  and  substitute. 


therefor  -  sitting  line'  4,'  after  "maans"  Insert  - 


operatively  and  line  5,  after  "meaxis"  insex>t  - 
and  -controlled  thereby  - 


Claim  15,  line  5,  erase  "measuring”  and  substitute 


therefor  -  sighting  line  4,  after  •means"  insert  - 
operatively  line  5,  after  "means"  insert  -  and  con- 
tglled  thereby^-;  line  7^  erase  "aasociated  with"  and 
insert  in  place  t^reof  •  for  operating  same  line 


after  "means”  insert  •  and  - 


same  line 


Claim  14,  line  5,  erase  "measuring"  and  sub¬ 


stitute  therefor  -  sighting  •;  lino  6,  after  "mechanism" 


Insert  -  operatively  •;  same 


and  controlled  thereby  ~ 


l^ne. 


after  "means"  insert  - 


Claim  15,  line  5,  erese  "measuring”  and  Insert 


in  place  thereof  -  sigd^ting  line  5,  after  "mechaxiiam” 

taaert  -  mechanically  and  cooperatively  same  line, 

- -  *7 

erase  "measuring”  and  substitute  therefor  -  sitting  •  $ 


I 
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line  9,  erase  *S88oeisted”  end  in8ert  In  plse^  thereof  • 


* 


Iocs  ted  in  coopers  tire  relstlonshtp  snd  llj>e  10,  l>efoi^ _ 

f f or^  Insert  -  (such  tint  rotation  of  ssid  seec^nl  member^ cscb  es 
of  said  flrs^  fliesber  and  jaeana  on  sa^  *^second  a€Hher 


Tlease  adlSTtSe^olloelng  new  elalsas 


A  device '.for  obtaining  the  mean  jaltitade  of 
-e  celestial  bod^  over  a  period  of  tine  eoaprifing  weans.  fa» 

talding  an  nnlnte|rapted  proloctg^  ^Ight  of  a^ellstlalbo^ 

^  •  »  *  I  *  *  ^ 

and  aeans  operatively  connected  with  said  fir^t  aeans  and"' 

.  TOntrolled  thereby  for  aatoaatieally  integrating  the 

*^at-  ocsar  daring  taldLi^s  j>f  said 

prolongedr sight*  ' 

A  device  for  obtaining  bhe  nean|  altitude  of 

....  !  * 

a  celestiirf  body  over  a  period  of  tine  eonpri'sing  an 
octant  for  taking  an  uninterrupted  prol<»iged  ^Ig^t  of  a 
eelestiiSfbo^tnd  mean?o5!r^tl^^^  1;on^c t£jl  with  said 
octant  and  controlled  thex*eby  for  autematlcaliy  Integrating 


fcbas  during  taking  df  said 

pTOlonged  sight.  j 

I 

/c^Ov  A  device  for  obtaining  the  mean |  altitude  of 

•  ..  ■  I 

a  celestial  body  over  a  pe  rlod  of  tine  'comprising  means 
'■  •  *  '  '  I 

for  taking  an  uninterrupted  continuous  sight  fol  integrat¬ 
ing  means  meshanically  connected  to  said  si^t^ 
means  and  Jointly,  operatable  therewith  that  cSntinuously 
and  automatically  Integrates  the  angular  distSnces  slated 
during  said  continuous  sight  end  at  the  end  o^  said  period 
of  time  indicates  the  mean  value  of  sald'oontSnnous  sight* 
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A  davlca  for  obtaining  the  mean  altitude 
of  a  cslastial  body  over  a  period  of  time  comprising 
means  for  taklnc?  an  uninterrupted  pT»olonged  sight  of  a 


leans  for  talcing  an  unlnterrupcea  pT*oj.ongea 
jelestlal  bod^ai^  means  operatively  conneat 


ted  with  said 


first  means  and  conti^jlled  -thereby  for  automatically 


integrating  the 


duidng 


taking  of  said  prolonged  sight,  said  second  means  com¬ 
prising  a  rotatable  disc  and  a  rotatable  index  wheel  in 
fidctional  contact  with  said  disc. 

^  device  for  obtaining  the  mean  altitude 
of  a  celestial  body  over  a  priod  of  time  compi*lsing 
means  for  taking  an  unlnteirnipted  prolonged  si^t  of  a 
celestial  body  and  means  geared  to  3al4  fiz^t  meajia  and 
controlled  thereby  for  automatically  integrating  the 
-veriotteno  in  alght/that  oeoup  during  taking  of  said  . 
prolonged  sight. 

/y  *6i.  A  device  for  obtaining  the  mdan  altitude 

of  a  celestial  body  over  a  prlod  of  time  comprising  means 

r 

for  taking  an  uninterrupted  prolonged  sight  of  a  celestial 


b^y,  '^ans  forc^t^nubus't^'^fli^gris^ng  aeld^ol^ht  and 
^neans  for  cooperatively  connecting  said  flMt  and  second 


means. 


• - remarks. 

Apnllcaxlt * s  attoniey  wishes  to  thank  the  Examiner 
in  charge  of  this  application  for  the  interview  courteously 
granted  to  him  on  -^prll  4th.  In  the  light  of  the  discussion 

i 

had  with  the  Examiner  and  the  conclusions  reached,  the  re¬ 
jected  claims  12  to  15  have  been  carefully  amended  and 
-additional  new  claims  16  to  21  inclusive,  presented  hex^- 
wlth* 
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I>arlng  the  discussion  with  the  Sxamineil^  it 

■'•1;  '■  ;? v ‘f-'  n;i: ;  ■ .  ' ,  *  t. 

was  suggested  that  the  rejected  claims  12  to  15,  pe 


1 1  •  ;-v  ■<*  c  ^  V  •:  1  '  1  'f  I 


amended  by  changing  the  word  "measuring"  to  -  sighting  -• 

This  has  been  done  in  each  claim*  It  was  also  suggested 

:  .  ‘  j,v.  'll  w;'r<  n;--  ...i 

that  the  word  "connected"  be  changed  to  -  operate^  by 
While  the  applicant  has  no  objection  to  this  secosid  pro- 

,  i  •  ■  •!  t  1  ,;t  •;  ‘  L  ■  :  j  -i  ' 

posed  change,  ho  believes  that  it  would  not  accurately 


r.-^r  1.  ^  ^ 


state  the  conditions  in  this  case,  and  he  is  therelfore 

proposing  the  alternative  amendment  shown  above,  by  means 

.  ■v;.-:;r3ir..  •  .<  it’-- bLv.vu,  I' 

I 

of  which  it  is  stated  that  the  second  means  is  operatively 

-  M  j 

connected  to  the  first  means  and  controlled  thereby*  As 

'  ■  ‘  !’•  ••  .cv  --.J  ■  1/ ,  ^ 

-the  J^oamlner  will  see  from  a  consideration  of  the  ^rawing, 

■r:-,-.'.'',:  .  i  .  :  'i-?"  *T:-;  ‘  m  " -i  0;)  •  i*-: 

the  second  means,  which  la  the  integrating  means,  is 
operated  ■arlmarlly  by  a  separate  source  of  power,  ^ch 
as  clockwork,  but  that  the  operation  of  this  in^grating 

'  :  :  yy  ,  ^  c  i  I  :n  r.  y  •  i  <  •■■■’.  M  r.> 

means  is  controlled  by  the  sight  taking  means,  e*  |g*  an 

1;'^  <  :•  J  ...  'Is*'  fj';  tit, 

octant*  *1^0  applicant  has  overcome  the  Kxamlner* s  ob- 

Jection  to  the  word  "connected"  in  the  st^ve  amendment, 

.  .*v;  1  :r.  '1?  w^r-di  '  eo? ■  in  .» 

b'^  which  it  is  shown  that  the  second  moans  is  "oce^tively” 

■  '  t ..  ::o  ■  “  p-  -.i 

conneotbd  to  the  first  means*  This, In  combination!  with  the 
second  amendment,  which  shows  that  the  operation  of  the 
second  means  is  controlled  by  the  first  means,  it  Is  be- 
lieved  ;vill  overcome  all  of  the  Sraminer*s  prior  ot>- 

\ K"  C  ;  I' C  I**'  I /; r  ’ 

*  •  I 

Jections  as  to  form* 

nr.c  :■  cirri »  ^ 

In  claim  15  similar  amendments,  have  been  mads  to 

» 

those  discussed  above  for  claims  12,  15  and  14,  by  stat- 

.^C-,  :  '7  :  ■  t,  1>:T»  L:  ,  ■  -■  Ci'  :  'i  /  V  |  ^ ’ 

ing  that  the  intsgrattog  mechanism  is  mechanically!  and 
coops ratively  eonneoted  to  the  slating  means*  Pu^her- 

'  .  ‘  y  ■  o  I  .v.  X  \  ‘ 

.  I  ■  . . 

mox*e,  the  claim  has  been  amended  to  overcome  the  Bkaminer's 

l-y-'  '  .  '  '  'v  '■  '  <  '  y;  ’,f  .C'«  r,  /'SC  .  ’  r: 

objection  to  the  texm  "associated**  This  has  been  done  by 
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reciting  that  the  second  rotatahle  member  is  located  in 
cooperative  relationship  with  the  first  member  such  that 
/rotation  of  the  second  member  causes  rotation  of  the 
first  maA>er;  and  also  that  means  are  provided  on  said 
second  member  for  measuring  the  Interval  of  time  during 
Vhieh  the  integration  is  made*  It  is  believed  that  these 
detailed  changes  will  clearly  avoid  the  Bxaminer's  ob¬ 
jection,  and  make  the.  claim  complete* 

The  nev  claims  16  to  21  have  been  drawn  along  the 
lixBS  of  the  above  amended  claims  12  to  15,  and  in  certain 
instances,  along  |the  lines  of  the  allowed  claims  8,  9  and 
10*  Hew  claim  16  is  concerned  pflncipally  with  those 
features  of  the  applic8nt*s  device  which  enable  the  taking 
of  an  unintexrupted  prolonged  si^t  and  for  automatically 
integrating  the  variations  in  sight  that  occur  during  the 
taking  of  this  prolonged  si^t*  In  this  claim  the  several 
means  recited  have  been  identified  with  respect  to  their 
function  and  relationship  in  the  same  manner  discussed 

above  in  connection  with  the  amendments  t.o  claim  12  et  seq* 

•  .  * 

Claim  17  is  like  claim  16  except  that  it  specifies 
an  octant  as  the  t^eeific  means  for  taking  the  uninterrupted 
prolonged  sight* 

Claim  18  is  similar  to  claim  16  but  distlnguite  s 
therefrom  by  the  recitation  of  the  integrating  means  being 
mechanically  connected  to  the  sl^t  taking  means  and  be- 

izKg  jointly  openble  the^wlth*  This  will  be  apparent  from 

/  * 

a  consideration  of  the  drawing,  which  shows  that  the 
integrating  means  is  in  one  illustrative  form  connected 
to  the  si'i^t  taking  means  through  the  intermediary  of 
meshing  gears,  and  a  spiral  shaft*  In  this  arrangement 
the  index  wheel  is  operated  laterally  movemei^t  of  the 
spirel^ahaft,  and  is  caused  to  rotate  by  rotation  of  the 
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turn  table  on  which  it  rests*  It  is,  therefore,  seen  that 
there  is  a  Joint  or  a  cooperatiwe  relationship  between  the 
integrating  means  and  the  sight  talcing  means,  as  defined 
in  claim  18*  i 

I 

Claim  19  is  like  claim  16  except  that  it  ajpecifies 

I 

in  addition  thereto  that  the  integrating  means  comprises 

i 

a  rotatable  disc  and  a  rotetable  index  wheel  which  jis  in 
frictional  contact  with  this  disc*  j 

i 

Claim  20  is  like  claim  16  except  that  it  specifies 

I 

that  the  sL  ght  taking  meazis  and  integrating  means  a|re 
geared  to  each  other*  j 

i 

Claim  21  is  like  claim  16  except  that  it  jrecites 

! 

as  separate  means  the  sight  taking  means  and  the  integrating 

i 

means,  and  recites  in  addition  thereto  a  third  meanjs 


throtigh  the  intermediary  of  which  the  first  two  meajis  are 

I 

cooperatively  connected*  An  illustrative  example  o^  this 

I 

type  of  az>rangement  may  be  seen  in  the  drawing,  in  jahlch 

I 

the  octant  and  Integrating  means  proper  are  cooperatively 
connected  with  each  other  by  the  spiral  shaft  which!  is 


caused  to  rotate  by  manipulation  of  the  octant  knob 
which  in  turn  effects  lateral  movement  of  the  index 
across  the  base  of  the  turn  table* 


wheel 


In  view  of  the  foregoing  amendments  and  ex* 

i 

iclanationa  it  is  believed  that  each  of  the  claims,  ^2  to 

21,  is  clearly  allowable,  and  will  meet  with  the  Examiner* s 

i 

approval  concerning  foxm  and  scope,  as  understood  dtjiring 

I 

the  recent  interview.  IVhile  no  art  has  been  cited jby 

the  i^xaminer,  these  new  claims  clearly  distinguish  | 

1 

from  all  of  the  art  which  the  applicant  has  made  of  | 

1 

record  for  the  same  reasons  referred  to  in  the  amen<!iment 
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Respoetfolly  submitted, 

'  ■('■z  Z'e  c  t: u  i :  y  r?  u  r  'Ti  i  t,':.  w  c' , 


-  f-*'  •  *  ‘  ■  ** 

Attorney  for  Applicant* 


/ 
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IS  THE  UNITED  STATES  PATENT  OPFICE.  ! 

Div.  62,  Boom  5621  | 

H.  E.  Gray,  i 

Ser.  No.  160447,  i 

PUed,  Ang.  20, 1937, 

For :  Averaging  Device.  i 

New  York,  New  York. 
May  5th,  193^. 

STJPJ^LEMENTAL  AMENDMENT  ! 

Hon.  Conunissioner  of  Patents,  | 

Washington,  D.  C.  j 

Sir:  I 

Supplementing  the  amendment  of  April  14th,  1938,  ahd  in 
farther  response  to  the  Official  action  of  March  4,  1938, 
please  amend  the  above  entitled  application  as  follow^: 


Claim  16,  line  3,  after  ‘'body’’  add — and  measuring  the 
altitude  of  said  body — ;  line  6,  erase  ‘Variations  in  ^ight 
that  occur”  and  substitute  therefor — altitudes  measured — 

I 

Claim  17,  line  4,  after  “body”  insert — and  measuring  the 
altitude  of  said  body^ — ;  line  6,  erase  “variations  in  sight 
that  occur”  and  substitute  therefor — altitudes  measwrel — 

I 

I 

Claim  19,  line  4,  after  “body”  insert — and  measuring  the 
altitude  of  said  body — ;  line  6,  erase  ‘Variations  in  4ight 
that  occur”  and  insert  in  place  thereof — altitudes  in^eas- 
ured —  I 

Claim  20,  line  4,  after  “body”  insert — and  measuring  the 
altitude  of  said  body — ;  line  6,  erase  ‘Variations  in  i^ght 
that  occur”  and  insert  in  place  thereof— mjeos- 
ured —  I 

Claim  21,  line  4,  after  “body”  insert— cmd  measuring  the 
altitude  of  said  body — ;  same  line,  cancel  “said  sight”  and 
substitate  therefor— altitudes  measured — 


I 

I 

I 


810 


Defendant's  Ea^ibit  No.  20  (Cont^d.) 

RF.MAT^KSL 

The  above  proposed  amendments  have  been  made  to 
render  the  olaims  more  definite  and  concise.  From  a  recent 
interview  had  with  the  Examiner  it  is  understood  that  he 
believes  the  expression  ‘integrating  the  variations  in  sight*’ 
and  “integrating  said  sight”,  originally  appealing  in  the 
above  claims,  are  indefinite.  Accordingly,  applicant  has 
erased  these  phrases  in  the  claims  and  substituted  instead — 
integrating  the  altitudes  measured — .  It  is  believed  that 
tliiR  will  clearly  overcome  the  Examiner’s  objections  since 
the  amended  claims  are  in  exact  accordance  with  the  de¬ 
scription!  and  wording  given  in  the  specification  and  in 
accordance  with  the  fact  that  the  device  of  this  invention 
does  integrate  the  altitudes  measured  during  taking  of  the 
prolonged  sight. 

As  a  further  improvement  in  the  form  of  the  claims, 
particularly  to  give  an  antecedent  for  the  “altitudes  meas¬ 
ured”  recited  in  the  latter  part  of  the  claims,  the  claims 
have  also  been  amended  by  inserting  the  phrase — and  meas¬ 
uring  the  altitude  of  said  body — .  With  this  additional 
change  it  is  clearly  apparent  that  in  the  taking  of  the  un¬ 
interrupted,  prolonged  sight  the  altitude  of  the  celestial 
body  being  sighted  is  measured,  and  that  these  altitudes 
measured  are  automatically  integrated  during  the  taking 
of  this  prolonged  sight. 

Claim  18  has  not  been  amended  since  it  is  understood 
that  it  is  probably  acceptable  to  the  Examiner  in  its  present 
form.  This  claim  is  not  subject  to  the  above  discussed 
objection  applied  to  the  other  claims,  since  it  definitely 
states  that  the  device  “automatically  integrates  the  angnlAr 
distances  sighted  during  said  continuous  sight”.  The  angu¬ 
lar  distances  referred  to  of  course  correspond  to  the  alti¬ 
tudes  above  mentioned,  since  both  of  these  terms  are  used 
to  indicate  the  position  of  the  celestial  body  with  respect 
to  the  horizontal,  as  defined  by  gravity,  as  fully  explained 
in  the  specification,  see  for  example  page  2,  paragraphs  2 
and  3. 
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It  is  also  understood  that  claims  12,  13,  14  and  15  as 
amended  by  the  above  amendment  of  April  14th,  1938  are 
satisfactory. 

Claims  ^  9,  and  10  stand  allowed. 

In  view  of  the  fact  that  all  of  the  claims  except  claims 
16, 17, 19,  20  and  21  have  been  either  allowed  or  considered  j 
satisfactory,  and  in  view  of  the  fact  that  these  excepted  | 
ftlaiTPR  have  been  amended  to  clearly  overcome  the  Exam-  ! 
inerts  objection  of  indefiniteness,  it  is  believed  that  aU  of  | 
the  filaima  now  presented  are  allowable,  and  that  the  case  I 
is  in  condition  for  final  allowance.  Prompt  action  to  that  | 
end  is  therefore  nrgently  solicited.  | 

BespectfoUy  submitted,  | 

Alan  N.  Mann  | 

Attorney  for  Applicant.  | 

_  I 

Div.  62,  Boom  5621  I 

VM  Serial  No.  160447  | 

I 

nXFABTMENT  OF  CX>M3£EBGB  | 

UNITED  STATES  PATENT  OFFICE  j 

WASHINGTON  I 

I 

May  nineteenth,  1938  | 
Harold  E.  Gray,  | 

Yonr  APPLICATION  for  a  patent  for  an  IMPEOVE-  | 
MENT  in  Averaging  Device  filed  Ang.  20,  1937  has  been  j 
examined  and  ALLOWED  with  13  claims.  I 

The  final  fee,  THIETY  DOLLARS,  WITH  $1  ADDI¬ 
TIONAL  FOE  EACH  CLAIM  ALLOWED  IN  EXCESS  | 
OF  20,  must  be  paid  not  later  than  SIX  MONTHS  from  the  | 
date  of  this  present  notice  of  allowance.  If  the  final  fee  i 
be  not  paid  within  that  period,  the  patent  will  be  withheld,  I 
but  the  application  may  be  renewed  within  one  year  after  j 
the  date  of  the  original  notice  with  a  renewal  fee  of  $30  | 
and  $1  additional  for  each  claim  in  excess  of  20.  I 
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The  office  delivers  patents  upon  the  day  of  their  date, 
on  which  date  their  term  begins  to  mn.  The  preparation 
of  the  patent  for  final  signing  and  sealing  will  reqnire  about 
fonr  weeks,  and  such  work  will  not  be  begun  until  after 
payment  of  the  necessary  fee. 

When  the  final  fee  is  paid,  there  should  also  be  sent, 
DISTINCTLY  AND  PLAINLY  WEITTEN,  the  name  of 
the  INVENTOK,  TITLE  OF  THE  INVENTION,  AND 
SERIAL  NUMBER  AS  ABOVE  GIVEN,  DATE  OF  AL¬ 
LOWANCE  (which  is  the  date  of  this  circular),  DATE  OF 
FILING,  an^  if  assigned,  the  NAMES  OF  THE  AS¬ 
SIGNEES. 

If  it  is  desired  to  have  the  patent  issue  to  an  ASSIGNEE 
OR  ASSIGNEES,  an  assignment  containing  a  REQUEST 
to  that  effect,  together  with  the  FEE  for  recording  the 
same,  must  be  filed  in  this  office  on  or  before  the  date  of 
payment  of  the  final  fee. 

After  issue  of  the  patent,  uncertified  copies  of  the  draw¬ 
ings  and  specifications  may  be  purchased  at  the  price  of 
TEN  CENTS  EACH.  The  money  should  accompany  the 
order.  Postage  stamps  will  not  be  received. 

The  final  fee  will  NOT  be  received  from  other  than  the 
applicant,  his  assignee  or  attorney,  or  a  party  in  interest 
as  shown  by  the  records  of  the  Patent  Office. 

NOTICE.— WHEN  THE  NUMBER  OP  CLAIMS  AL¬ 
LOWED  IS  IN  EXCESS  OF  20,  NO  SUM  LESS  THAN 
$30  PLUS  $1  ADDITIONAL  FOR  EACJH  CLAIM  IN  EX¬ 
CESS  OF  TWENTY  CAN  BE  ACCEPTED  AS  THE 
PINAL  PEE. 

Respectfully, 

Conway  P.  Coe 
Commissioner  of  Patents. 

Alan  N.  Mann 
60  East  42nd  Street 
New  York,  N.  Y. 
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liiLW  OFFICS  OF 
AliAN  S.  KANir 
60  EAST  42l!n>  STBEBT 
HEW YOBK 


November  17, 193^ 

Hon.  Commissioner  of  Patents  j 

Washinton,  D.  C.  I 

Sir:  I 

1 

Enclosed  please  find  check  for  $30.00  covering  the  final  fe^ 
in  the  application  of  Harold  E.  Gray,  Ser.  No.  160447,  file^ 
Angust  20, 1937  and  allowed  May  19, 1938,  for  “Averaging 
Device”.  i 

Please  note  that  the  Letters  Patent  is  to  issue  to  Harolii 
E.  Gray.  j 


Very  truly  yours. 


Alan  N.  Mann 


[Gray  Patent  2,140,579  appears  as  Plaintiffs’  Exhibij 
No.  3  at  p.  707.]  | 


I 


I 


1 

i 


I 


I 


I 
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Paper  No.  8 
Mailed  Sep  19  1940 

DEPABTME2TT  OF  CX>MMEBCE 
T7H1TED  STATES  PATENT  OFFICE 
WASHINGTON 

Copy  mailed  to  Patentee — 

Ple^e  find  below  a  communication  from  the  EXAMINER 
in  charge  of  this  application, 

Conway  P.  Coe, 
Commissioner  of  Patents, 

Applicant:  H.  E.  Gray, 

Ser.  No.:  160,147 
Filed  :Aiiig.  20, 1937, 

For :  AVEEAGING  DEVICE 
Pat.  No.  2^40,579— 

Alan  N.  Mann, 

60  East  42nd  Street, 

New  Yor!k,  N.  Y. 

The  case,  above  referred  to,  is  forwarded  to  the  Examiner 
of  Interferences  hecanse  it  is  adjndged  to  interfere  with 
others,  hereafter  specified.  The  qnestion  of  priority  will 
be  detennined  in  conformity  with  the  Bnles.  The  inter¬ 
ference  will  be  identified  as  No.  78605.  On  or  before  Nov. 
4, 1940  the  statement  demanded  by  mle  110  mnst  be  sealed 
np  and  filed  with  the  snbject  of  invention,  and  name  of  party 
filing  it,  indorsed  on  the  envelope.  The  snbject-matter 
involved  in  the  interference  is 

Count 

1.  A  device  for  measuring  the  average  altitude  of  a 
celestial  body  comprising  an  observation  instrument  having 
a  rotatable  sight  measuring  knob,  a  gear  mounted  on  said 
knob,  and  a  mechanical  averagmg  mechanism  having  a  gear 
that  meshes  with  said  knob  gear,  whereby  the  rotary  move¬ 
ment  of  said  knob  effected  during  measurement  of  said 
altitude  is  transmitted  to  said  averaging  mechanism  which 
utilizes  this  movement  to  give  a  numerical  average  of  the 
measurements  taken  by  said  observation  instrument. 
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The  interference  involves  your  patent  above  identified 
and  a  Beissue  application  for:  | 

Calculating  Mechanism  for  Measuring  Instnunents,  hied 
by  Philip  Francis  Everitt,  of  London,  England,  whose  pdst- 
office  address  is  c/o  Henry  Hughes  &  Son,  Ltd^  50  Fen- 
church  Street,  London,  E.  C.  3,  England,  whose  attorneys 
are  Hoguet,  Neary,  and  Campbell,  90  Broad  Street,  J^ew 
York,  N.  and  whose  assignees  are  Henry  Hughe^  & 
Son,  Ltd^  London,  England. 

The  relation  of  the  v?ounts  of  the  interference  to  ^e 
cJaims  of  the  respective  parties  is  as  follows:  | 

Count  Everitt  Gray  I 

1  14  3  i 

I 

L  lisann  ' 


Count  compared.  Examiner,  DivJ  62 

079  I 

INTEKFEEENCE  j 

Interference  No.  78605 ;  Paper  No.  9.  | 

Name :  Harold  E.  Gray.  | 

Serial  No.  160,147  (Pat.  No.  2440,579).  ! 

Title :  Averaging  Device.  | 

f^ed :  August  20, 1937.  ' 

Interference  with:  Philip  Francis  Everitt  (Beissue  3^,- 
865).  j 

Decisions  on  Motion 


Ex^r  of  Interferences, . Dated,. 

Board  of  Appeals, . Dated,. 

Decisions  on  Priority 

Ex’r  of  Interferences, . Dated, . 

Board  of  Appeals, . Dated, 

Court, . Dated,. 


Bemarks:  | 

Dissolved  Oct.  18/41  on  disclaimer  by  the  assignee  of 
Gray.  | 
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This  should  be  placed  in  eadi  application  or  patent  'in> 
volved  in  interference  in  addition  to  the  interference  letters 
by  Primary  Examiner, 

TITLE  EEPOET 

No.:  2440,579 

Name ;  H.  E.  Gray. 

The  title  appears  from  the  assignment  records  to  be 
nested  in: 

inventor 

Examined  np  to  and  indnding :  9/6/40. 

This  certificate  dated :  9/17/40. 

C.  H.  Gray 

Chief  of  Assignment  Division. 

No  further  assignments  appear  to  have  been  received  for 
record  indnding 

or  THE  UE'XIED  STATES  PATENT  OFFIOE ' 

DISCLATMEB 

To  the  Commissioner  of  Patents : 

Yonr  petitioner,  HENEY  HUGHES  &  SON,  LTD.,  of 
59  Fendmrch  Street,  London,  England,  a  corporation  or¬ 
ganized  and  existing  nnder  the  laws  of  Great  Britain,  rex)- 
resents  that  in  the  matter  of  a  certain  improvement  in 
"Averaging  Device”  for  which  Letters  Patent  of  the  United 
States  No.  2,140,579  were  granted  to  Harold  E.  Gray  on 
the  18th  day  of  December,  1938,  yonr  petitioner  is  the  as¬ 
signee  of  the  invention  disdosed  and  claimed  in  said  Let¬ 
ters  Patent,  by  virtne  of  an  assignment  recorded  in  liber 
B188,  page  142  of  the  Patent  Office  Assignment  Eecords 
and  that  it  has  reason  to  believe  that  throngh  inadvertence 
and  withont  any  frandnlent  or  deceptive  intent,  the  sped- 
fication  and  the  claims  of  said  Letters  Patent  are  too  broad, 
indnding  that  of  whidi  said  patentee  was  not  the  first  in- 
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ventor.  Your  petitioner,  therefore,  hereby  enters  this  ^3is- 
daimer  of  the  subject  matter  of  claim  3  of  said  pat^t, 
to  wit:  I 

"A  device  for  measnring  the  average  altitude  of  a  |  ce¬ 
lestial  body  comprising  an  octant  having  a  rotatable  si^t 
measnring  knob,  a  gear  mounted  on  said  knob,  and  a  ^zie- 
chanical  averaging  mechanism  having  a  gear  that  messes 
with  said  octant  Imob  gear,  whereby  the  rotary  movenjent 
of  said  knob  effected  during  measurement  of  said  altitude 
is  transmitted  to  said  averaging  mechanism  which  utilizes 
this  movement  to  give  a  numerical  average  of  the  measiire- 
ments  taken  by  said  octant.”  I 


SIGNED  AT  LONDON. 

THIS  18TH  DAY  OF  SEPTEMBER,  194L 

HENRY  HUGHES  &  SON  LIMITED 


: 


WITNESSES: 
Thomas  W.  Hale 
Dorothy  Haskin 


By  A-  J.Hughes  i 
Managing  Directo^ 


TITLE  REPORT  I 

No.:  2440,579.  I 

Name:  Gray.  | 

I 

The  title  appears  from  the  assignment  records  tojbe 
vested  in:  | 

Henry  Hughes  &  Son,  Ltd.,  50  Fenchurch  St.,  London, 
England  a  corp.  of  Great  Britain.  | 

Examined  up  to  and  induding:  10/3/41.  | 

This  certificate  dated :  10/11/4L  | 

H.  0.  Spielman  j 
Chief  of  Assignment  Divisiofi^ 

I 

No  further  assignments  appear  to  have  been  received  for 
record  including  10/8/4L  | 

I 

I 
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November  7, 1941 

Henry  Hughes  &  Son  limited, 

59  Fenchurch  Street, 

London,  England. 

Gentlemen; 

Herewith,  find  subject  matter  in  the  Disclaimer  in  con¬ 
nection  with  Patent  Number  2140579,  Harold  E.  Gray,  As¬ 
signor,  Patent  issued  on  December  20,  1938. 

This  Disclaimer  is  to  be  attached  to  the  original  Patent. 

Sincerely  yours, 

'  J.  A.  Brearley 

i  J.  A.  Brearley 

Chief  Clerk. 

Enclosure. 


1937 

CONTENTS 

L  Application . papers. 

2.  'Print  Aug.  25, 1937. 

3.  Bejection  Oct.  26, 1937. 

4.  Amendment  (a)  Dec.  22/37. 

5.  Bejection  Mar.  4^  1938. 

6.  Amendment  (b)  Apr.  14/38. 

7.  Amendment  (c)  May  6/38. 

8.  Intf  Letter  Sep.  19, 1940. 

9.  Intf  Brief. 

10.  Petition  for  Disclaimer,  Oct  8, 194L 
IL  Letter  of  subject  matter,  Nov.  7, 1941. 
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Ml.  RxWMf  Now  22  | 

I 

DEPABTMZNT  07  C0MME3CB  ! 

ir.NIIED  STATES  PATEIfTT  OFFICE  | 

To  all  persons  to  whom  these  presents  shall  come,  Greeti/i^: 

THIS  TO  CEETIFY  that  the  azmezed  is  a  trne  copy  frpm 
the  records  of  this  ofl5ce  of  the  File  Wrapper  and  Contend, 
in  the  matter  I 

Eeissne  Letters  Patent  of  Philip  Francis  Everitt,  as¬ 
signor  to  Henry  Hnghes  &  Son  Limited,  | 

Number  22484,  Granted  September  29,  19^ 


for 


Improvement  in  Calculating  Mechanisms  for  Measuring 
Instruments.  I 

I 

In  TEsnMoiirr  Whebeof  I  have  hereunto  set  my  hand  ajad 
caused  the  seal  of  the  Patent  Office  to  be  affixed  at  the  Cjty 
of  Washington,  this  first  day  of  July,  in  the  year  of  olmr 
Lord  one  thousand  nine  hundred  and  fifty-two  and  of  tjhe 
Lidependence  of  the  United  States  of  America  the  one 
hundred  and  seventy-sixth. 


Attest: 

C.  W.  Sutton 
Chief  of  Division. 


I 

I 

I 


John  A.  MarzaP 


Commissioner  of  Patents! 


NUMBEE  (Series  of  1935)  | 

345865  I 

1940  ! 

EEISSUE  NO.  22184  ! 

DATED  SEP.  29, 1942  | 

DIV.  62  (Exit’s  Book)  b 

126-4c 

i 

Name:  Philip  Francis  Everitt,  assr.  to  Henry  Hughjes 
&  Son  Limited,  London,  England,  a  corp.  of  Great  Britain. 
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of  Uford,  British,  Jime  11,  1940.  England. 

Invention :  Calculating  Mechanism  for  Measuring  Instru¬ 
ments. 

Application  hied  complete,  July  16, 1940. 

Parts  of  application  filed. 

Petition,  Specification,  Oath,  Fee  $30,  Abstract  of  Title,  2 
Sheets  Drawings,  July  16, 1940. 

Sub-Drawing,  (2  sheets)  July  17  &  Aug.  12,  1942. 
Original  Patent  No.  2,145,347 ;  Date  Jan.  31, 1939. 
Examined  and  Passed  for  Issue  Aug.  21, 1942;  Exr.  Div. 
62  E.  C.  Pugh,  19. .. 

Notice  of  Allowance  Aug.  22, 1942. 

Attorney  Hoguet,  Neary  &  Campbell,  90  Broad  St.,  New 
York,  N.  Y. 

Associate  Attorney. 

.No.  of  Claims  Allowed,  14;  Class  33/70.  Print  Claim  1 
Title  as  Allowed,  Calculating  Mechanism  for  Measuring 
Instruments 


HOQT7ET,  NEAET  *  fiAWmcTJ. 

90  BBOAD  SZBEBT 
NEWYOBX 

July  15, 1940 

Hon.  Commissioner  of  Patents 
Washington,  D.  C. 

Sir: 

We  endose  herewith  for  filing  an  application  for  the  re¬ 
issue  of  patent  No.  2,145,347,  issued  to  Philip  Francis 
Everitt,  on  January  31,  1939,  and  entitled  Calculating 
Mechanism  for  Measuring  Instruments. 

It  is  requested  that  the  drawings  in  the  original  case  be 
transferred  to  this  application,  and  if  necessary,  suitable 
photostatic  copies  of  the  original  drawings  be  placed  in 
the  patented  file. 


I 
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■Please  make  and  place  in  the  fie  a  certified  abstract! of 
title,  charging  the  cost  thereof  to  onr  miscellaneons  acconjnt. 

We  enclose  herewith  onr  check  for  $30  to  cover  the  filW 
fee.  I 

Bespectfnlly,  I 
Hognet,  Neary  &  Campbell  I 
Enclosure  I 

PETITION  j 

I 

Honorable  Commissioner  of  Patents  ! 

Washington,  D.  C.  I 

Sir:  I 

Your  petitioner,  PHILIP  FRANCIS  EVEEITT,  a  sib- 
ject  of  the  King  of  Great  Britain,  and  a  resident  of 
Exeter  Gardens,  Bford,  Essex,  England,  whose  Post  Qf^ 
address  is  c/o  Henry  Hughes  &  Son,  Limited,  59,  Fenchuich 
Street,  London,  E.  C.  3,  England,  prays  that  he  may  !be 
allowed  to  surrender  the  Letters  Patent  for  improvements 
in  CALCULATING  MECHANISM  FOB  MEASUBD^G 
INSTRUMENTS,  granted  to  him  January  31,  1939,  itfo. 
2445,347,  whereof  Henry  Hughes  &  Son,  limited,  a  Briti^ 
Company,  on  whose  behalf  and  with  whose  consent 
application  is  made,  is  now  sole  owner  by  assignment,  |as 
appears  by  the  certified  abstract  of  title  filed  herewith,  and 
that  Letters  Patent  may  be  reissued  to  the  said  Heiiry 
Hughes  &  Son,  Limited,  for  the  same  invention  upon  ihe 
annexed  amended  specification  and  the  original  drawings. 
With  this  petition,  your  petitioner  files  the  original  d^ 
of  said  Letters  Patent.  ! 

Your  petitioner  hereby  appoints  Worthington  Campbell, 
George  H.  Corey,  GranviUe  M.  Brumbaugh,  Walter  H.  Free, 
Eben  M.  Graves,  Mark  N.  Donohue  and  Leland  L.  Chapman 
(constituting  the  firm  of  Hoguet,  Neary  &  Campbell,  j90 
Broad  Street,  New  York,  N.  Y.,  Registration  No.  12409)  akd 
each  of  them,  as  attorneys,  with  full  power  of  substitution 
and  revocation,  to  prosecute  this  application,  to  make 
terations  and  amendments  therein,  to  sign  the  drawings,  to 
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receive  the  reissued  patent  or  the  original  patent  if  not 
reissued,  and  to  transact  all  bnsmess  in  the  Patent  Office 
connected  therewith. 

Philip  Francis  Everitt 

The  undersigned  assignee  of  the  entire  right,  title  and 
interest  in  the  above-mentioned  Letters  Patent  hereby  as¬ 
sents  to  the  accompanying  application. 

HENBY  HUGHES  &  SON,  LIMITED 

By  Thomas  H.  Dale 
Secretary, 
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B«  it  lmo«a  that  PHIL#  PRAIICI^  EfEBITT, 

a  sobjeet  of  tha  King  of  Groat  Britain,  azjd  a  resldant 

'  f 

of  29,  Bxotor  Gardena,  Ilfor^  Baaez,  England,  wfaoao 
poat  Of^ee  addreaa  ia  .e/o  Btauy  Boghea  &  |Son,  LiiaLted, 

i 

59,  PonchPTch  Street,  Lond^,  E*C*S,  England,  hare 
indented  certain  new  and  nsefol  l^roreiBexlta  in 


r.y/*s 


'  C  MBCHAIISM  FOR  MEASDRH^  IBSTBDMERT8 

‘  I 

of  nhieh  the  foUovlng  ia  a  apecifieationi 


fids  tefitadBu  rdtlii  to  flcnlaUng  aaie^ 
•htowi  for  mfeiiilin  tnotmiiifuti  aod  poitica- 
kutr  to  mwBitiem  for  crrlarthu  the  tmtmt 
elne  <tf  a  aodv  of  aooeeHtve  reedlnce  or  eettizMS 

Ihe  object  of  the  txmBtfan  a  to  provide  stpapie 
•Bd  eufly  woiiufhctuiod  eaechanUm  vribldbl  «tll 
enable  the  avetace  valoo  of  aiqr  predeteradned 
aaxnber  of  readtnga  to  be  laataBUr  read  off  ajt  the 
!•  ronwlatlou  of  the  eeriea  of  readincs  Of 'aetaoca. 
and  a  forOwr  object  la  to  provide  MechajnbB) 
vbl^  can  boaaffhr  and  dBidkbr  pre-aet  to  give  the 
average  of  aiqr  partfodar  namber  Of  readlalia  In 
tha  Mdn  to  be  averaged. 

U  «■  ■  gcimrdtog  to  thdlggebtlan 

a  totoHatng  taauitlng  mnrhanign  la  dlOtu  from. 


through  radocttoa  geaxtog  baetag  a'  atep-doam 
xatto  agulvalaDt  to  the  anmber  of  xeadlaga  id  the 

llnh,  the  member  aaad  for  miUbg'tha  aecttag 
of  ameawirlnglaatrumcutorlndlcatOigtheiread- 
lag  thereof  to  dttvoD  through,  or  dmmtbnelooaly 
"  vlth.  a  trato  of  eoar  wheeli  far  meaodof  adhtlch 
gg  "Wtdcb  la  — for  each  aetttog  of  the 

Ug  baa  odcunod  and  before  the  tnatriiiiajiit.  it 
■atmuadtoaeroor  toaay  coDveDlent  flaedipoal- 


Ita.  IWth  tha  eacapthm  of  the  fliat  gear  the  dhads 
of  the  gear  train  carzy  approgdate  flgoi^  and 
that  fom  a  totoBatng  coanting  merhanlem  and 
tha  aueceadve  engagemanta  of  the  datcb  t|bere- 
tore  produce  a  amaaaatlao  of  the  different  aetUnge 
W  of  readtaigiof  theluatiuiueuL  I 

However,  dne  to  the  reduetton  ratio  of  the  |gear- 
fyw  tfbldk  mgebanlam  la 

’  .diltou.  the  tndIcatOB  given  bg  the  ioialtaer  la 
hot  tha  Bom  total  of  tha  teadtoga  of  thb  i&daaar- 
dltoi  tnatninrig  but  la  tha  aom  total  divldjBd  bg 
tha  *»»"«*>**  of  readhigi^  wbldi  la  tha  avenge 
valne  of  the  aertes  of  readtaga.  ! 

lha  aizaagement  la  partknlaitr  appHeadia  to 
the  avertohV  of  a  aertaa  of  leadbwa  of  a  aextoat 
at  and  to  one  praferred  conatinethm  tha  aextant 
mbfTor  h  adJuatable  bg  Bwaaa  of  BMdiaabm  dtlv* 
ep  through  cttber  a  eoaxae  adtoataieng  i  oe  P 
itoa  adjMtment  wbkh  can  be  oogpled  to  tha  f- 
'  taut  drive  bg  aaaaaa  of  a  clutch,  ind  tha  total* 
ft  latog  davloa  la  dUveu  troao  the  Itoa  adtoattoaPC 
ftoadfOBtobli  atop  la  provIdBd  which  can  be  ad 
to  provide  a  cmivnifnt  raferenoa  potot  to  labbh 
the  ecnrtant  meebaaboi  la  ratarnad  after;  aadi 
readtog.  and  the  fine  adtaatment  la  then  ooopled 
W  9  and  bead  to  mesa  the  aaxtant  Bdtxor  fojrward 
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to  the  exact  podtloo  and  then  uacoopled  to  alkm 
tbe  lextant  to  be  moved  bade  to  tbe  stop  teady 
far  tbe  XoUowinc  reartiTKs,  As  tbe  totaltesr  Is 
ditven  ttom  tbe  fine  adjostment  mechanism  dor- 
I14  each  farward  movement  from  tbe  reference 
pctfnt  or  stop,  tbe  totaltaw  sboers  only  tbe  amr- 
ace  of  these  small  addltloaial  movements  and  tbe 
eonea  average  rca^ng  is  obtained  by  adrtlnc 
on  ttie  scale  readme  arbleh  represents  tbe  ref er- 
caacepofat. 

Instead  of  ditvlnc  tbe  totabxer  only  durlnctbe 
.  fonrard  movement  from  tbe  reference  point  or 
step,  tbe  dzive-to  tbe  totaimr  may  be  azranced 
•so  that  tbe  tntaBaer  Is  not  driven  dazlnc  tbe 
movement  fbevard  from  tbe  stop  but  Is  drlvyi 
only  darinc  tbe  movement  badtfa  tbe  stop  from 
tbe  actoal  readme  positioo.  TblS/Pin  Bkevlae. 
five  an.  averape  reatbne  of  tbe  eztfa  distance 
from  tbe  stop  to  tbe  a£t^  readmu. 

Tbe  totallaer  Is  provided  vritb  a  leeettmc  knob 
by  means  of  vrtileb  tba  totallaer  meobanlam  can 
be  retnmed  to  aero  before  tbe  begtonlnc  of  tbe 
next  set  of  readings  to  be  averaged. 

*n>e  TTmttlTlf 

tbe  dateb  control  mechanism  so  that  eltber  of 
1  be  actoated  by  altesnattve 
of  tbe  same  member,  ^br  example 
it  can  be  arranged  that  preseing  m  or  panmg  oat 
m  knob  dedntdMa  tbe  totallaer.  vrtdle  revolving 
tbe  knob  win  xceet  tbe  totallaer.  .Tbaae  two  mo- 
tlona  aan  be  made  separately  nontwiBahie  fey  .tte 
rae  of  dope,  spimei  or  other  suitable  meane: 

-  In  an  altemattve  arrangement.  In  vrtxlcb  tbe 
iCSEtnt  Is  i3fovld0d  vttli  ft  mlcroBMtv  jcicft  scftr 
having  a  divided  bead,  tbe  totallT  la  driven  dl- 
leetly  from  tbe  abaft  carrying  tbe  mknaneter 
bead  and.  tba  radoetlon  ratio  neoemary  far  tbe 
*»**»«—  to  abosr  an  average  reading  la  obtained 
from  tbe  mtoometer  gear  and  tbe  rdatfcmdilp 
betnaen  tbe  scale  dlvtalons  engzavad  on  tba  total- 
and  tbe  micrometer  bead.  Xb  tbia 
I  tba  stop  focmlag  tba  refaicaoa  point 
'  be  part  of  tbe  mkrometer  gear. 

Iba  accompaayliig  drarmgs  Wadrate  tbe  m- 
vcntlan  applied  to  a  eextaizt.  Xn  tbe  drasslnga. 
Tig.  1  Is  an  dsvatlon  of  tba*ssxtaiit. 

fig.  3  Is  a  sida  view  lookmg  m  tbs  dlieetlon  of 
tbe  anov  m  fig.  X. 

figs.  3  and  4  are  dstaO  vlrae. 

'  fig.  >  Is  a  detail  view  of  tbetntalhfng 


10 


w 


fig.  t  lllostrates  tbe  averaging  devlee  on  a  I 
tent  having  0  mtoometer  screw  gear. 

^  frame  I  on  qk 
parte  are  supported  aial  tba  fraam  la 


•>  -(K. 

■  W*  i 


-z.  $.-^Z 
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/  prefided  OD  ea^  dde  vttb  hudiw  t  irtdch  au  \  \ 
be.plvotod  itevt  axis  iiim  %  to  obcopt  etttier  \  ‘ 
t&e  porittop  dioaiB  in  foD  Baea  tn  nc.  2,  or  tlie 
podtlon  abowB  In’-dattad  BiMt.  MX  tbdr  lower 
t  endi  the  handW .  1  aae  Joined  by  a  bridga  piece 
4.  and  are  retain^ in  etthrr  of  tbelr  ilftiiiiatlee 
potfUone  br  a  peaeaed  ratalnlnr  atod 

Tbe  Ctasie  1  also  etffktM  the  anzmaty  tekecepa 
<  whitdi  ia  aaoonted  on  an  arm  Jjptvo^  on  the 
10  frame  t  and  baa  aancfatel'wtdl  tt  thM  adjaat- 
abie  ahadea  tndtratrrt  at  •  vhldi  are  landed  on 
an  arm  J  utroted  on  the  frame  I  eo-taifitr  atth 
the  aroMK^  The  frame  I  alao  dlMed  em 
a  forehAd  atilehT  it  for  aae  taltng’  atar 
16  obBewnttana  and  the  dddd  it  is'taoad  «li^  a 
lapcr  if  of  rubber  or  other  aoft  tnatertal  A 
watch  hoMv  It  and  dectrld^lamp  ft  lOr  ffloml- 
.natlcp  are  ako  profkted. 

The  aestant  mtrror  la  toned  by  Tncrhanlam 
xo  <not  ahown)  mnalattrn  of  a  kacr  *w»fftT>y  » 
apiral  grooea  in  the  face 'of  a  diae  or  dnaa  whldi 
carrlea  andvorlne  acalaM  from  wfaldi  the  oh> 
aervatiana  are  read.  TM*  Tnechaiilam  la  ao  de> 
daned  that  the  acale'  14  li  erenlr  dMded. 
ts  The  'eoaxae  adhathMOt  or  qoich  motkp  of 
the  aeitant  can  be^  iflfeeted  hr  tomlnd  the 
knorled  aheel  it  whkh  la  aeeored  to  a.baaB  It 
OB  the  drtan  canylnc  the  acale  IA  Miinnted 
on  the  boaa  It  fr  a  worm  whed  IT  which  can 
30  be  clamped  to  tbe  aeak  dnsn  by  rotatlan  of  any 
one  of  a«nombrr‘of  damphtg  knp]|e' fA.caRia4 
on  tbe  tntdc  motion  wheel  IA '  Tide  wheel  ft 
haa  ri  iTiffrtliir  from  tt  a  pin  It  wbiah  enaatea 
a  atop  ttUMnled  by  the  frame  1  and  adjcatabie 
36  tapadt^byreleaaeaf  adanndnyantSA 

The  Ihit  adlualiaeut-  or  dow  moClon  ‘mecha- 
niam  <aee  also  nga.  t'and-t)  rnnalat»of  a  deeve 
tt.  rotatable  on  a  apindkr  tt.  and  Integril  at 
one  end  with  a  kmzikd  dtoe^MDand  at  the  other 
with  a  herd  gear  tt  rdddi  mrahaa  with  a  bead 
philoc  tt  whldt  roibites  a  worm  tt  engaging  with 
the  worn  wheel  IT.  The  bead  ptnton  9t  and  the 
worm  wbed  tT  are  aeenred  on  a  abaft  2t  which 
alao  edtrlea  a  aeodnd  hwae  bead  pbdon  tt  raadi- 
Ing  with  the  bead  gear  tt  and  acting  aa.an  ad* 
«lttl<,Bial  anppart'tor  the  bead  gear.  Tha-dadl 
tt  ismipparted  hi  a  bradmt  It  whkh. alao  ear- 
rles  tha  tntaltdng  oonnter  deake  >1  and  ad  addl- 
tioaal Jimp  Q  for  ITbirntnatlng  the  reading  of 
the^coonter  TT  and  tbe  aeak  lA 
The  coonthig  xneehanlam.  la  dilteu  from  dae 
ahaft  tt  throi^  apnr  geara  ^  St  which 

haae  a  rednethm  ratio  aneh  that  tbe  nadlng 
of  the  counter  la  radnead  Ih  proportion  to  the 
number  of  readlDga  to  be  a^Mdced  and  therefore 
the  aacrage  redrttrig  Aeactly.  ^ 

The  counting  deake  bae  Jndkattng  drums  St 
whldi  bear  numerak  on  thair  paripherka.  the 
nmnerak  being  aklble .  throggh  a.  window  SA 
The  tnrtkatlona  gtaan.by  tha  druma  tt  art  in 
dam'eai  anAmlnotea  and  accordingly  one  of  the 
end  drume  SI  k^pmAad  on  its  pe¬ 

riphery  with  the  numerak  Oto-t  to  ludkata  tbe 
nnlta  of  mhnititi  tbe  ndddk  dram  k  maofeed  wttb 
the  »■»««*»»»*■  t  lA  t  to  Indkate  tens  of  pilTBiteB. 
whlk  the  otba|B«hd  drum  la  marikd  with  tha 
zoonerakOtoJIl^tp.lQlfleate  degraea  The  drama 
are  dilaon  m  sa^  a  manner  that  when  the 
untts  drum  comjdetes  a  reaoiutkn  the 
of  "«*"*■*—  dram  la  atepped  forward  from 
one  nmnenl  to  tbe  next.  WhOe  as  the  latter  dram 
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80 


66 


to 


05 


TO 


compktaji  hj.  twaotutkn.  the  dn]m..raaifeBd  to 
dww  degraie  k  ^kpp^  forward  to  .ahow  tha 
naxt  nonyraL  Tha  meAantem  fUr  prodDdtng 
thk  motki^fmay  bApf-ABJ  anttgbk  tDcsi:  bat 
^  one  peafartodmangiBont  k  llbtrated  hi  llg. 
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,  S 'vhiohibovt  Um  ■MU’ IC  drMnc  A  tooChad  eoo- 
pUdc  or  eootttta  wbatf  tt  prtiaed  hr  a 
SI  Into  «iognff!mfiit  with  the  flnt  dram  M' 
which  he*  pralecttiic  tram  one  ttoe  a  pair  ot 
plaa  Si  which  engace  with  a  toothed  wheal  it  ^ 
aadi  thne  the  dram  St'  compietre  a  ravolntion. 
mw  wheel  it  is  Ireely  rotatahle  oa  a  mtndle 
41  and  the  teeth  of  wheel  4i  alao  engage  ptas 
4S  projecting  tram  the  aeoond  drums  Sf"  a6 
that  this  drum  is  stepped  forward  ftam  one  lo 
nanMoal  to  the  next  each  time  an  tmpidaa  la 
glwen  to  the  toothed  whed  4i  tp  the  drum  SI'. 

The  dnpn  SI"  also  has  projeetlag  from  it  a  pair 
of  Bins  4S  whidi  enxaxe.  each  tone  **w>  gnnn 
Jl"  completes  Its  total  Indicatfciii.  Vlth  e  aeo-  u 
Itoad  toothed  whed  44  alao  txtdr  rotatahle  on 
'wndle  4f  and  an  impulse  is  tberaSip  given  to 
the  whed  44  to  move  the  third  drum  on  from 
one  Hgnre  to  the  next  through  the  pins  41  pro¬ 
jecting  from  this  drum  and  engaging  with  the  jq 
whed  44.  The  mlnrfle  41  is  supported  in  end 
plates  41  idheh  axe  pivoted  on  the  frame  47  car¬ 
rying  the  counting  mecbanlsm  and  the  wheds  41 
and  44  are  held  in  engagement  with  the  pins 
oo  the  indicating  drums  by  Made  springs  4S 
pteoing  on  the  spindle  41.  so  that  the  wheds 
4i  and  44  do  not  prevent  the.qui^xeaetttng  of 
the  mechanism  to  zero  indication  ig  meana'.of 
the  resetting  knob  4t.  .t 
The  operation  of  the  devlee  is  as /oHogB.'  dn  ^ 
apprazizaate  altltnrte  reading  is  taken.,  tah  the 
sextant  using  the  eoazae  adjustment  wtthtthe 
floe  adJustmeot  uDooupled;  and  the  .aesSi^  adr* 
rar  and  scale  drum  are  then  Jiinwd  Jwl  to  way 
ooBVcnlcnt  scale  readlog  bdow4lmplBhBnmaltl-  ^ 

^lis  so  that  this  scale  ieadlag.oata  |qan  a  ref- 
aflcnoe  point,  ahowe  which  all  ITig  la^ni  are 
nkan,  and  tt  is  not  theB:.apceHanb4o  return 
he  tnshrumrnt  to  aeaco  bekmr  each  reading. 

WfaDe  the  toatrument  is  still  set  tothe  refetenee  ^ 
idnt.  the 'stop'll  Is  rdsassd  tg  turning  the  " 
rtHieng  nnc  |f  «nd  then  htuudit  sgahist  the 
.  dn  li  projecting  fram  the  eosuae  adjoshiieiit 
aob  II  and  tbs  atop  H  Is  lodasd  Intts  new 
snsttlsn  tor  tigTitwning  lha  nut  II. .  T^  arrtant 
wn-tlna.be  brought  back  to  the  saoMi  rstarBiee  ** 
wlitt»-^hT  aach  reading  bg  Islngleii^dhe  pin 
I  agikiat  the  atop  II.  mth  thardttlMPt  In 
Ilia  the  flxat  reading  is  taken  bg  con- 

netHm  Vthe  line  adjudment  medbaalan.and  _ 
uiDg  tfda  -to  adjnst  the  sextant  todhe  gpnet 
-.wading.  *The  fine  adjudment  Is  Umi  idttiisi 
aected  and  the  antant  retamed  to  tha  xrtapmice 
point  and  amkhei'  reading  taken  bg  rsdOBSMct- 
ing  the  line  adjudment.  TUa  praeam  ls*r»-  ^ 
peated  for  »*»*  nnniiMn  of 'xaad- 

itvs  and  tt  wm  be  dear  that  each  tbna  the  aex- 
tawt  Is  tamed  forward  from  thexefdenes  pc^  . 
bg  means  of  the  line  edjudment  the  eumdliig 
nwchenlBm  Is  moved  forward  throatfi  sn  ap-  eo 
propdate  ftwethm  of  eadi  reading  bg  iwrsa  of 
;the  redoetiflD  rado  of  the  gearing  onnnsrting  the 
countef  with  the  eextant  dttvn  Itar  rgempie  if 
a  ad  oTdx  aneosadve  readlncB  sow  to  he  taken 
the  euanter  is  arranged  to  Indlcete  onlg  one-  as 
dxth  of  eedi  addMonel  movement  forward  froto 
the  xefsmice  point  so  that  after  the  but  of  ttie. 
iiz  fctfflbm  iftmi  MCfsn  of 

the  dr  nliTtthwtal  luovenwioto  hagond  the  xefer- 
‘cnee  pdl^  and  tt  la  only  neemssry  *Tjrt**_  ***  71 
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ter  dEt»»  ii  modtflwt  ao  tluit  tbe  tntalter  ^ 
tfHvcu  only  daring  the  retain  mowment  at  the 
■ritent  £ron»  the  readtaiv  to  the  stop,  sod  the 
totalter  uisitluts  sod  the  drive  to  tbe  totahs^r 
S  XBsy  be  go  that,  the  totaiter  la  lno|^ 

crattve  each  ttme  the  sextant  is  moved  farwax|d 
from  the  reteence  polot  bat  is  driven  tar  tte 
anrtant  as  the  latter  is  tamed  bach  from  a  leaq- 
lac  to  the  fixed  reteraoee  potaat. 

10  ms  arranerme nt  wbetahy  oohr  the  movement 
forward  fToai.  or  back  to.  the  refercaee  point 
are  averaoed  mahivs  a  ■nalhr  sod  rapre  coml- 
pact  totalfslnc  meehaatam  to  be  omd  and  the 
posrtblTlty  of  gluts  orroiTinc  dne  to:  waix  or 
IS  slicht  hroperfeefiCDS  In  cuustrucUen  Is  creatlk 

■»  ~  I 

rCODOBCL  I 

Ihs  sveisclnc  device  shove  described  can  bjs 
oo  any  measorlnc  luatiument  twL 
corporates  a  lOfiahle  drive  sod  the  dovloe  can 
so  be  arraac^  to  diow  the  average  value  of  aa^ 
preoetemrlaed  mmibg  of  meOsarments  b/  soltr 
ably  altertfig  tbe  redaction  ratio  of  the  gewln^ 
tatootfiwhidi  therou»tinciiierhaii1mledrlveB(. 

If  changes  in  the  prvrtstvniihwirf  nmnbrr  of 
SO  obaervatioas  to  be  averaged  are  lequlied  the  tof 
taBmr  drive  has  imilUpie  gear  tsUos  ohtairieill 
elthg  by  the  use  of  separate  gears  at  by  the  oaO 
of  adjiafshie  gearing,  tar  example,  of  tbe  cpif 

I 

bb  hr  the  arrangement  tfipwn  In  Tig.  6  the  sexj- 
tant  is  pihvlded  with  a  migomeCg  screw  gear 
coupled  dtecttr  to  the  totalter.  A  shaft  M  hab 
secuied  on  It  a  worm  SI  whicb  engsgrs  with  i 
worm  wheti  S2  having  aa^  convenient  numbed 
b*  of  teeth  termtoatlng  in  a  blaal:  portian  n.  Ihb 
worm  thread  has  aqoaie  ends  S4  whldi  engage 
the  hjanb  part  SS  which  thas  acts  as  the  stop 
or  reference  point.  The  shaft  n  carrlCB  at  one 
end  a  dlvkM  bead  SS  assortated  with  a  fixeti 
Index  SS  and  the  othg  md  at  tbe  draft  SS  is 
ocsteadwdlrecUy  thsposh  a  toothed  clotch  SSL 
to  « 'mat  dram  of  the  totalter  SI.  The  total! 
izg  ls*pcovidad  wttti  a  lesottlng  knob  SS  which 
to  arranged  ao  that  oatward  « id  wise  movement 
SS  of  it  dlscngagra  the  datch  SS.  wbereopao  rota4 
tion  of  the  knob  St  resets  the  totalter.  Poshing 
to  the  knob,  of  coarse,  engagrs  the  datdr./3*l 
One  revolotkm  of  the  dMded  head  to  ei^  to 
a  sextant  moveiueat  of  one  degree  g  SO  mtootes 
SO  wher  eas  the  first  dram  of  tbe  totalter  to  marind 


so  that  one  revolotlan  thereof  shows  10  mtoatesL 


gA  The  average  value  of  a  nnmlrr  of  readtogsj 
can  ohvloasly  be  obtained,  if  desired,  by  a  oom-l 
Wnation  of  the.  methods  otlllaed  to  ths  two  sl-l 
teraative  arrangecaents  above  descigied.  name-! 
ly.  by  a  combination  of  redaction  by  orecharrical] 
^  gearing  to  the  drive  to  the  totalising  counttogi 
mechanism  with  a  rednetioo  obtained  by  satt-i 
dde  maiktog  of  the  totalter  scale  to  rdatkm 
to  tostroa^nt  Par  «»»«nipin  ms-! 

chaniral  gear  might  give  a  2  to  1  rednedon  whOs 
-A  tbe  trlatVm  biitweur  the  sextant  scale  and  tbe 
coanter  reading  mhtot  give  a  3  to  1  rednetioB 
resolttogto  a  total  tedactian  of  S  to  1  lor  gMag; 
directly  the  awags  of  stk  readings  Ths  aver- 
agt  valDs  of  any  other  predetcxmtosd  namber| 
^  of  readtogs  can  he  obtained  to  the  same  way. 
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Zm  In  obserratlon  liistroiMot^ 
a  atop  eonatltating  a  referenea  polntjy/i  TOtallzlng 

I 

laniaiij  laeazis  operatlre  only  tbe  lostrunaiit 

is  Boved  f oaard  froB  said  referai^  point  |tb  taka 

•  I 

a  raadlng  for  drlains  said  tptallalng  nacftanlan 
at  a  redoetiaa  ratio  aqua}^  to  tha  reciprocal  of  a 


Its  to  bC  areragad« 


'"obsarratlon 


S. 

a  stop  eonstlti^tlsg  a  rafarenca  point,  a  '^otallzlnc 
■aehanlsB,  a^  naans  oparatlaa  only;  whan  tha 

Bowad  hack  to  said  refaranea  point 
aftar  taking  a  raadlng  for  driving  said  totalising 
at  a  radoetlon  ratio  aqnal  to  tlW  radpro- 
of  a  pradatandnad  mmtbar  of  naasoras^ts  to  ba 


Is 


I 


I 


8 
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4.  A  aexUntAhMtee  ft  totalhang  txm^ia  y 

tliPHiiaft  geftiisg  «MMnrre^4( 

doctfoti  xmflo  equftl  to  the  leclprool  otm'fyF 
lie  lei  mined  number  of  meaftoremenis  to  tfMVV- 
ftged.  .na,  jidJugtablg^top  which  c«W&ffi8E^ 
ytev^  LmjilMUH  lhan  being  4— 

700(1  ft  ilfemlCenhlbed  noftlttuJ^WbW^^ritnAlUitoft  jg, 
ft  reference  point,  a  alow  moOM|#iv^^Mj«Wut- 
17  coupled  to  said  reduction  psdrf^.  aid  wieftnft 
fpiu  co>»pU"g  the  slow  moUcm^Dlve  to  the 
£2ufor  moving  ttie  latter  ferward  from  the  rtf - 
creifle  point  ft^JpoongjiwJthe  slow  motion 
drive  from  th<{Wlm^TwlSentne  latter  ig  moved 
bade  to  the  rtfeimdt  polnL _ •  '•  _ 

5.  A  sextant  hftptf  grf’ltotftllftlTigiymit^  ^ 

mechanism,  ihy^  thsewgh  geftxfhg  gMUU^ft  ve- 
duetkm  z^p'>qttftl  to  the  reciprocal  tf  f  pre-  ^ 
detennln^^mnber  of  um  ftiiiiniwnts  to  be  aver¬ 
aged.  aOdJustftWfcrtfloipWj**cftn  be  set  to 
prevedt  the  wsiflUf*Urom  SoEng  tofned  beiA 
bodod  ft  predetezmAed  posltlcB  wtdeh  comW- 
mn  ft  reference  point,  and  means  for  nnooo-  ^ 
‘'pibig  said  redaction  gearing  from  tbs  eMde^^g 
dming  the  movement  of  the  latter  fromibe  zef^ 
^»QS''paun  and  eourUng  the  geaztag  to  the 
■aaleat  durl^  Its  movement  ^Meft-the-aMlan^ 
\aodiBg  bed:  to  the  reference  point.  M 

6.  A  measuring  4iae4nj|^  totalis¬ 

ing  coanting  mechanism  tfdxoa-tosvee-tfma^-* 


gearing 


ratio  eqoal  i4g£eA*NS<v% 
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be  kTcraced.  wbcreby  tbe  ooontiac  merhantom 
tndicatfs  dlnctly  the  aTeiase  value  cf  the  read- 

tTif  «ftf  t.>w  iiilitaH  ttnmhf  ct  naatatM 

has  been  zaade.  -  •  I 


cguaMr  raathre  to  Pe  toatnment  scale,  so 
■""'Oie  Increase  In  the  counter  readhic  due  to 
15  meuuremcaBt  Is  reduced  proportkBiatdQr  to 
number  of  nieaiuremtnte  to  be  avetaced. 


a  Shalt  havtnc  secured  thereon  a  nexm  an- 
sadnc  a  agnnjdteri  freely  rotatable  on  amha- 
20  die  cuTfSi  the  sextant  medianiam  amr  sipale 
but  capable  of  bdnc  damped  thereto  bM  clutch 
incccpocattsc  a  qul^  adjustment  knito  for  jthe 
sextant,  a  oq  said'  nonn  sluiirt  emtadbic 

a  larier  gear'adwd  a--iMfoctlon  ratio 

25  equal  to  the  reciprocal  of  a  psadmeTmlned  num¬ 
ber  d  sHitant  readtofs  to  b^veraced.  a  sUin- 
dls  for  said  wmx  whed.  an  liyflrattnx  drum  b^- 
Ing  numerals  on  Itsperlpb^  Indicative  of  imlts 
of  asbmtes  of  are  and  rotated  }a$  said  (ear  wnes! 
30  spindle,  means  opendlro  on  the  oompledan  of  a 
rotatloo  of  said  drum  to  step  tor- 

ward  a  second  indjrotinx  drum  bearing  numf|rals 
tens  jK  of  STC  throoi^  ai  di¬ 

vision  from  one  numeral  to  the  next,  and  nuians 
35  operative  whro  the  second  Indicating  drum  |has 
turned  thywgh  six  dMatoos  to  tom  a  thlrdj  In- 
dfcatUuKansn  bearing  numerals  Indlcattitf  de- 
grendi  arc  from  one  mmieral  to  the  next,  j 
Id  In  a  sextant  accovdlng  to  claim  9,  aipln 
nrojecttog  from  said  quick  adjustment  knob,  a 
yitop  carried  bgr  the  sextant  ftameeratk.  Ii^ 
/  means  for  adjusting  and  secnzlug  the  stop  at 
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mny  xnedetenniaaeil  pgtitloo  In  tbe  path  of  Mid 

U.  In  a  aocordlng  to  cJalm  9,  ZMit> 

tins  mcMtt  adaptfri  to  ream  all  at  MM^lndl* 


drags  to  mto  poeltlop.  _ 

"  Iz  In  a  sextant,  a  micrometer 


contprielns  a  shaft  basins  secured^therecn  a 
sonare  ended  worm  ensatfns^  weakMwd  har- 
1ns  s  ManV  portion 

Mid  worm  to  fona  a  stopi.  a  dWdwileBsd  on.  oner  ]0 
end  at  Mid  shaft  basins  slztjr  dlwlidM 

I’^r  |'»«pniri«ft«y  (o  ^  SeXtSnt 

sree.  a  fixed  Index  aaeodated  slth  _ 

head,  a  dnteb  element  secured  mi  ilR  other  end  ^’.J 
at  said  shaft^seoond  ctattch  ^^ifimt  drtrlnsiii^  u 
4aMlMascoi]nSns  nwrhanliMl^a  resettlns  knob 
for  the  toCalhslas 

i»  te  epdkae^kad  dlaewsass  the 


dMded 


clntchsisld 
flrst  mmcatl 


^^Bseehartem^ 


bearlns 
Ins  amts  of 


lofiwy 

peilphety  indl 
rotated  dlrepC^  hr  sold 
means  oointtlve  on  the 
of  saljKindleatlns  dram 


mil 


eo>  Its  so 

axe  and 
dp^ent. 


comi 


to> 


of  a  relstlon 
forward  s  aec- 

ndlcstlns  dmm  bmdbs  nnmerals  Indlcat-  ^ 
tens  of  mtnntes  or  axe  throosh  a  division 
from  one  nnmeral  to  the  next,  and  means  op- 
eratlTe  when  thp^^seoond  Indiratlns  dmm  has 
tamed  throosh'W  dMsloos  to  tom  a  third  In- 
dlcatlns  drmn  bearlns  numerals  de-  30 

frees  o^apT^Xom  one  numeral  to  the  next. 


Defendant's  Eadiibit  No.  22  (Cont*d.) 


iu 


6 

P 


e 


1 

2 

3 

4 

5 

6 

7 

8 
9 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


tlan  with  an  obse^rvatlon 


for  takiz^  a-pinralSty  of  obsarratloQ 


measureoianta,  means 

4 

Jiieasui'UllUUilv  an  Indicator  actoated  Iby  said 
means  for  soceesslT^Lj  indicating  a  pre^termlned 
fractional  Increment  of  said  measnremen^  for  each 

I 

adjustment  of  said  means^  and  for  Indicating  the 
arlttametleal  mean  of  a  predetermined  nukber  of  said 
increments*  | 

^  I 

3  ^  device  for  measuring  the  leverage  altltode 

I 

of  a  celestial  body  coemrlsl^  an  obserjyatlon  Instmment  a 
havln^^a  rotatable  sight  meastg^ML^M^^  d  ^  f 

mounted  <m  said  knob,  and  a  mechanic^  jaVeraglng 

^  yxjtj^jaAycCL^,^  J 

hB-^ang  a  gear  that  meshes  vlt^  said  knob 

gea^  whoFoby-^tne  roikary  raov^oent  of  sale 

during  measurement  of  said  altitude  4e  tvtmsmlt^ed-  te- 

A  i 

#  I 

*ra1i  fiTeraglng  meohnnlim  vMrh  rttninr^  tfr! 'i  mriTriTTmt" 

I 

to  give  a  numerical  average  of  the  measurements  taken 

i 

'bj  said  observation  instrument* 


Ld  knob  effected 


Defendant's  Exhibit  No.  22  (Coni  d.) 


15.  In  an  observatl&x  in8trament.^^^h0  ^  '/ 

eoBblnatlon  of  nean^^f^  ad jnstlng 
to  take  a  readlx^/^  a  register  on  aSU  Instmaent 


adjusting  St 


and  nechanlan^  responsive  to  said  means,  for  actuating 
said  re^jrter/to  Indicate  t2ie  average  of  a  .pr^etenslned 
noxDbe^  of  readlzigs^  / 

!£•  In  an/dbservatzon  Instrtmen^  the  t 
eoad)lnatlon  of/^Lmember 'f or  adjusting  said 
to  take  a  eMbdlngj,ya  register  on  said  Instronent 
and  fflec)^^.sm  comectlng  said  nenber  and  said  register 


U.U,  »  «.  « 

*  xyredetermiped  number  of  readings. 


845865 


835 


Defendant's  Exhibit  No.  22  (Contd.)  I 

PHILIP  PEANCIS  EVEEIT'j:'. 
OATH  j 

Great  Britain  and  Northern  Ireland 

London,  England,  ! 

Consulate  C^eneral  of  the  United  States  of  America,  |  ss : 

PHILIP  FRANCIS  EVEEITT,  the  above  named  pieti- 
tioner,  being  duly  sworn,  deposes  and  says,  as  follows  I: 

I  am  a  subject  of  the  K'ing  of  Great  Britain,  and  a  resi¬ 
dent  of  Uford,  England,  and  I  verily  believe  myself  to  be 
the  original,  first  and  sole  inventor  of  the  improvements 
in  CALCULATING  MECHANISM  FOB  MEASURING 
INSTRUMENTS,  described  and  claimed  in  the  annexed 
specification;  I  do  not  know  and  do  not  believe  that  the 
same  was  ever  known  or  used  before  my  invention  or  idis- 
covery  thereof,  or  patented  or  described  in  any  printed 
publication  in  any  country  before  my  invention  or  dislcov- 
ery  thereof,  or  more  than  two  years  prior  to  the  filing  of 
my  original  application  for  Letters  Patent  of  the  United 
States,  No.  2,15,347,  of  which  this  is  an  application'  for 
Reissue;  that  said  invention  has  not  been  patented  in  I  any 
coxmtry  foreign  to  the  United  States  on  an  application  filed 
by  me  or  my  legal  representatives  or  assigns  more  than 
twelve  mont]^  prior  to  the  filing  of  said  original  appbca- 
tion,  or  in  public  use  or  on  sale  in  the  United  Stated  for 
more  than  two  years  prior  to  the  filing  of  said  ori^^inal 
application.  | 

Deponent  further  says;  I  thoroughly  believe  that  said 
Letters  Patent  No.  2,145,347  referred  to  in  the  aforeiien- 
tioned  petition  and  specification  and  which  I  hereby  j>ffer 
to  surrender,  are  inoperative  for  the  reason  that  the  claims 
of  said  Letters  Patent  are  defective  or  insufficient  ti  se¬ 
cure  to  me  and  my  assignee  the  measure  of  protection  to 
which  I  believe  myself  to  be  entitled,  and  that  such  defect 
and  insufficiency  consists  particularly  in  that  said  Le^rs 
Patent  do  not  contain  claims  on  the  order  of  claims  1 2,  3, 
13,  14,  15  and  16  of  the  reissue  application,  which  claims 
cover  subject  matter  which  I  believe  is  patentable  to  me 
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over  the  prior  art  and  to  which  I  and  my  assignee  are  by 
right  entitled;  and  that  said  Letters  Patent  indnde  claims 
2  and  3,  which  are  too  broad,  and  claim  13,  which  is  mis- 
descriptive  that  the  errors  which  render  said  Letters  Pat¬ 
ent  so  inoperative  arose  from  inadvertence,  accident  or 
mistake,  and  withont  any  frandnlent  or  deceptive  intention 
on  my  part,  and  that  the  following  is  a  tme  specification 
of  the  errors  which  it  is  claimed  constitute  snrii  inadvert¬ 
ence,  accident  or  mistake  relied  upon,  to  wit : 

The  Letters  Patent  disclose  an  obser7ation  instrument 
of  the  sextant  type,  by  means  of  which  altitude  observations 
may  be  taken  to  determine  the  position  of,  for  example,  an 
airplane  or  ship.  The  observation  instrument  is  provided 
with  a  registering  mechanism  which  indicates  directly  the 
average  reading  of  a  predetermined  number  of  observations 
taken  in  a  series  in  order  to  compensate  for  errors  resulting 
from  rapid  or  lateral  movement  of  the  craft  during  the 
period  of  the  observations,  thus  providing  a  more  accurate 
reading  and  a  more  precise  basis  for  determining  the 
position. 

The  register  is  coupled  to  the  adjusting  knob  of  the 
observation  instrument  in  such  a  way  that  upon  adjustment 
relatively  to  an  initial  angular  setting  to  measure  the  alti¬ 
tude  angle,  or  to  return  to  said  initial  setting  after  measur¬ 
ing  an  altitude  angle,  the  register  is  advanced  a  fraction 
of  the  angle  measured,  which  is  the  reciprocal  of  the  num¬ 
ber  of  observations  to  be  made  in  a  complete  series.  When 
the  series  of  observations  is  completed,  the  angle  indicated 
on  the  register  is  the  arithmetical  mean  or  average  of  the 
series  of  angles  measured  from  the  initial  setting.  This 
average  angle  may  be  added  to  the  angle  selected  for  the 
initial  setting  to  provide  the  corrected  average  altitude 
reading. 

During  the  prosecution  of  the  application,  which  eventu¬ 
ated  into  said  Letters  Patent,  an  interference  was  declared 
between  said  application  and  an  application  filed  by  T.  L. 
Thurlow,  now  Patent  No.  2,162,767;  the  counts  of  the 
interference  now  being  daims  2  and  13  of  Letters  Patent 
No.  2445,347. 
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Claim  2  originated  in  my  application  and  claim  13  orig* 
inated  in  the  Thnrlow  application.  The  interference 
terminated  favorably  to  me  and  the  counts  (now  claimt^  2 
and  13)  were  awarded  to  me.  j 

Upon  examination  of  claim  13,  it  is  found  that  it  is  sub¬ 
ject  matter  not  properly  descriptive  of  the  device  disclosed 
in  Letters  Patent  No.  2,145,347,  in  that  this  claim  refe^ 
to  two  separate  indicators,  whereas  only  one  such  indicator 
is  disclosed  in  cambioation  with  the  device  disclosed  in  salid 
Letters  Patent.  I 

I 

Examination  of  the  prior  art  and  other  patents  relatihg 
to  similar  devices  disclosed  the  patent  No.  2^40,579  jto 
Harold  E.  Gray,  granted  December  20,  1938,  on  an  appli¬ 
cation  filed  August  20,  1937,  which  is  more  than  one  ye^ 
subsequent  to  the  filing  date  of  applicant’s  correspondihg 
British  application  and  subsequent  to  the  filing  date  of 
applicant’s  U.  S.  application,  now  Patent  No.  2,145,347.  j 
The  Gray  patent  No.  24-40,579  relates  to  observation 
instruments  having  an  integrating  mechanism  thereon  for 
providing  an  average  reading  of  a  continuous  observation 
taken  over  a  prolonged  period  of  time.  | 

Claim  3  of  this  patent,  however,  with  the  exception  pf 
being  limited  to  an  octant,  appears  to  be  readable  directly 
upon  applicant’s  invention.  Applying  the  Gray  claim  1 3 
to  the  device  disclosed  in  my  Letters  Patent,  the  latter  ih- 
dudes  “a  rotatable  sight  measuring  knob  (22),  a  ge^r 
mounted  on  said  knob  (25),  and  a  mechanical  averagujig 
mechanism  having  a  gear  (26)  that  meshes  with  said  octant 
knob  gear  (25),  whereby  rotary  movement  of  said  knob  ef¬ 
fected  during  measurement  of  said  altitude  is  transmitted 
to  said  averaging  mechanism  which  utilizes  this  movement 
to  give  a  numerical  average  of  the  measurements  taken  l|y 
said  octant”.  Accordingly,  claim  3  of  the  Gray  patent  ^ 
readable  upon  my  device,  with  the  exception  that  the  claim 
specifies  that  the  measuring  or  observation  instrument  m 
an  octant.  i 

An  interference  was  not  declared  by  the  Patent 
between  the  Gray  application  and  my  application,  and  pm^ 
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ority  of  inventioii  of  the  subject  matter  of  claim  3  of  the 
Gray  patent,  therefore,  was  not  determined. 

As  previously  stated,  the  invention  disclosed  in  my  Let¬ 
ters  Patent  is  an  observation  instrument  having  an  averag¬ 
ing  register  thereon. 

Claims  2  and  3  of  said  Letters  Patent  are  not  directed 
to  such  observation  instruments.  Accordingly,  it  is  be¬ 
lieved  that  these  clftiTna  are  too  broad. 

In  April  1940  my  assignee  was  prei)aring  to  exploit  the 
device  disclosed  in  said  Letters  Patent  and  requested  my 
attorneys  to  examine  said  Letters  Patent  to  determine 
whether  or  not  the  claims  thereof  were  sufficient  in  scope 
to  adequately  cover  and  protect  the  invention,  and  was  in¬ 
formed  of  the  defects  of  the  original  issued  claims.  As  soon 
as  deponent  was  advised  and  discovered  the  defects  and 
insufficiency  in  Patent  No.  2,145,347,  he  instructed  his  at¬ 
torneys  to  promptly  seek  correction  by  reissue. 

Said  errors  have  been  corrected  by  rewriting  claims  2,  3 
and  13  of  said  Letters  Patent,  adding  claim  14,  correspond¬ 
ing  to  claim  3  of  the  Gray  patent  No.  2,140,579,  and  by 
adding  claims  15  and  16  to  more  completely  define  the  ap¬ 
plicant's  novel  combination  of  an  observation  instrument 
and  an  averaging  registering  device  therefor. 

The  said  invention  covered  by  said  rewritten  and  new 
claims  has  not  been  abandoned,  is  the  invention  of  the  ap¬ 
plicant  and  the  invention  that  he  intended  to  claim  by  the 
Intent  herewith  offered  for  surrender  and  for  which  reissue 
is  asked. 

WHEBEFOBE,  deponent  asks  for  this  reissue  in  good 
faith  and  for  the  purpose  of  properly  and  adequately  pro¬ 
tecting  this  invention. 

Philip  Francis  Everitt. 

Sworn  to  and  subscribed  before  me  this  Uth  day  of 
June  1940. 

Edward  S.  Maney 

Consul  of  the  United  States  of  America  at  London, 
England. 
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Div.  62  i 

TITLE  EEPOET  j 

No.:  2445^7.  I 

Name :  Philip  F.  Everitt.  ! 

The  title  appears  from  the  assignment  records  to  Ibe 
vested  in:  j 

Henry  Hnghes  &  Son  limited,  London,  England,  a  coi^. 
of  Great  Britain. 

Examined  np  to  and  indnding  Jnly  12, 1940.  | 

This  certificate  dated  Jnly  24, 1940.  | 

C.  BL  Gray  | 
Chief  of  Assignment  Division^ 

No  further  assignments  appear  to  have  been  received  f^r 
record  indnding  August  4, 1942.  j 


DEPAECTMEKT  OF  COMMERCE  j 

TTJ^iTED  STATES  PATEET  OFFICE  j 

WASHINGTON  I 

Applicant :  P.  P.  Everitt.  Paper  No.  3  | 

Ser.  No.: 345,865  (Be.).  Mailed  Sep  19  1940  j 

Fded:  July  16, 1940.  ] 

For:  CALCULATING  MECHANISM  FOE  MEASU^ 
ING  INSTEUMENra  | 

Hognet,  Neary  &  Campbell 
90  Broad  Street 
New  York,  N.  Y. 

Patent  No.  2445,347. 

I 

The  case,  above  referred  to,  is  forwarded  to  the  Examiner 
of  Interferences  because  it  is  adjudged  to  interfere  with 
others,  hereafter  specified.  The  question  of  priority  wdl 
be  determined  in  conformity  with  the  Buies.  The  interfer¬ 
ence  win  be  identified  as  No.  78605.  On  or  before  Nov. J4, 
1940,  the  statement  demanded  by  rule  110  must  be  sealed 
up  and  filed  with  the  subject  of  invention,  and  name  of  party 


842 


Defendant's  Exhibit  No,  22  (Cont^d.) 

filing  it,  indorsed  on  the  envelope.  The  snbject-matter  in¬ 
volved  in  the  interference  is 

Count 

L  A  device  for  measnring  the  average  altitude  of  a  ce¬ 
lestial  body  comprising  an  observation  instrument  having 
a  rotatable  sight  measuring  knob,  a  gear  mounted  on  said 
knob,  and  a  mechanical  averaging  mechanism  having  a  gear 
that  meshes  with  said  knob  gear,  whereby  the  rotary  move¬ 
ment  of  said  knob  effected  during  measurement  of  said 
altitude  is  transmitted  to  said  averaging  mechanism  which 
utilizes  this  movement  to  give  a  numerical  average  of  the 
measurements  taken  by  said  observation  instrument. 

The  interference  involves  your  Reissue  application  above 
identified  and  a  patent  No.  ^140,579,  granted  December  20, 
1938,  filed  August  20, 1937,  on  application  Serial  No.  160,147, 
for: 

Averaging  Device,  filed  by  Harold  E.  Gray,  of  New  York, 
whose  post-office  address  is  c/o  Pan  American  Airways 
Company,  Port  Washington,  L.  L,  New  York,  and  whose 
attorney  is  Alan  N.  Mann,  60  East  42nd  Street,  New  York. 

The  relation  of  the  coxmts  of  the  interference  to  the 
claims  of  the  respective  parties  is  as  follows: 

Count  Everitt  Cray 

1  14  3 

Count  compared. 

After  termination  of  the  interference  this  application 
will  be  held  for  restriction  and  revision  under  Buie  96. 
Claims  13,  15,  and  16  will  be  held  subject  to  rejection  as 
unpatentable  over  the  issue  in  event  of  an  award  of  pri¬ 
ority  adverse  to  applicant. 

E.  C.  Pugh 

Examiner,  Division  62 
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INTEBFEBENCE  i 

I 

Interference  No.  :78605 ;  Paper  No.  :4.  Ang.  19, 1940  ! 
Name :  Philip  Francis  Everitt.  | 

Serial  No. :  345,865  (Reissue  of  Pat.  2445,347) .  i 

Title :  Calculating  Mechanism  for  Measuring  Instrmnenlis. 
Filed :  July  16, 1940.  ! 

Interference  with :  Harold  E.  Gray  (Pat.  No.  2440,579).  I 

Decisions  on  Motion  ! 

I 

Ex^r  of  Interferences, . Dated, .  ! 

Board  of  Appeals, . Dated, .  ! 

Decisions  on  Priority  ! 

I 

Ex’r  of  Interferences, . Dated, .  j 

Board  of  Appeals, . Dated, .  | 

Court, . Dated, . | 

i 

Remarks:  | 

I 

Disolved  Oct.  18/41  on  disclaimer  by  the  assignee  ^ 
Gray. 

Applicant:  P.  F.  Everitt.  Mailed  Dea  15, 1941  j 
Ser.  No.;  345,865.  | 

Filed:  July  16, 1940. 

For:  CALCULATING  MECHANISM  POE  MBASui- 
ING INSTEXJMENTS.  i 

j 

Hoguet,  Neary  &  Campbell 
90  Broad  Street 

New  York,  N.  Y.  I 

Interference  No.  78,605,  in  which  this  case  was  involv^ 
having  been  terminated,  prosecution  before  the  Primary 
Examiner  is  resumed.  I 

I 

Additional  references  cited :  I 

Palmer  et  al,  1,765,697  June  24,  1930,  33/70  rjcr 
Hammond,  1491,073  July  11,  1916,  33/70  uir 


I 

I 
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The  original  patent  was  not  filed  with  this  reissue  appli¬ 
cation,  nor  was  an  affidavit  presented  as  to  its  loss.  One 
or  the  other  mnst  be  supplied  before  the  case  may  be 
allowed. 

Page  4,  line  13,  “arm  8”  is  questioned  in  view  of  the  prior 
use  of  reference  numeral  8  (line  11)  in  a  different  sense. 
The  construction  described  at  lines  19  to  24,  is  not  clearly 
shown  nor  is  any  reference  cited  showing  this  construction. 
The  drawing  does  not  adequately  show  the  construction 
described  at  lines  25  to  35.  It  would  be  very  difficult,  if 
not  impossible,  for  one  skilled  in  the  art  to  make  and  use 
the  device  from  the  present  incomplete  disclosure. 

Claim  1  should  be  amended  to  x>ositively  include  the 
“gearing^\ 

Claims  2  and  3  are  rejected  as  being  indefinite  and  mis¬ 
leading  in  the  recitation  of  “means  operative  only**.  The 
operation  of  the  means  according  to  the  function  stated 
depends  upon  the  intervention  of  the  operator.  For  he 
must  release  one  of  screws  18  after  each  observation  and 
then  retighten  it  after  it  after  stops  19  and  20  have  been 
moved  into  contact.  Thus  it  is  incorrect  and  misleading  to 
state  that  the  means  is  operative  “only”,  etc.,  for  it  may  or 
may  not  be  operated  in  the  manner  described.  Further^ 
more,  claim  3  appears  to  cover  a  species  not  shown  ux)on 
the  drawing.  Also,  the  specification  fails  to  make  it  dear 
how  stop  20  is  adjustable  and  fixed  by  nut  2L 

Claims  4,  5  and  6  are  rejected  as  being  vague  and  in¬ 
definite.  The  parts  induded  in  “the  sextant**,  line  6,  daim 
4,  for  example,  are  not  dear  for,  obviously,  the  term  does 
not  refer  to  the  entire  instrument  mentioned  as  a  “sextant** 
in  the  preamble.  The  “means  for  altering**,  claim  6,  line 
6,  are  not  shown  nor  described  in  detaiL  Buie  50  is  thus 
violated.  Apparently  such  means  could  not  now  be  dis- 
dosed  to  comply  with  Buie  34  without  raising  the  question 
of  new  matter.  Claim  6  is  therefore  additionally  rejected 
as  being  incompletely  supported  by  the  disdosure. 
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Claim  7  apx)ear8  to  be  allowable. 

j 

Claim  8  is  rejected  as  being  functional  and  indefinite. 
It  should  be  amended  to  positively  include  all  tangible  ele¬ 
ments  mentioned  such  as  ‘‘reduction  drive”.  The  claim!  is 
now  a  mere  recitation  of  the  manner  in  which  the  device 
functions. 

I 

Claim  9  is  rejected  as  being  indefinite.  The  “worm 
wheel”,  “spindle”,  “sextant  mechanism”,  “scale”,  “clutct”, 
etc.,  etc.,  should  all  be  positively  included.  j 

Claims  10  and  11  are  rejected  as  being  incompletely  sup¬ 
ported  by  the  disclosure  for  the  same  reasons  as  daimj  3. 

Claim  12  is  rejected  as  being  incompletely  support^ 
This  claim  can  be  read  on  the  drawing  only  by  combining 
two  or  more  Figures.  If  reconsideration  is  requested,  sup¬ 
plicant  is  asked  to  apply  the  claim  in  detail  to  the  disclosure. 
It  should  not  be  necessary  for  subsequent  searchers  in  ^e 
art  to  have  to  mentally  combine  two  distinct  species  in  or^er 
to  read  a  claim  upon  the  disclosure.  | 

Claim  13  is  rejected  upon  the  ground  that  there  woilld 
be  no  invention  in  using  the  device  of  Palmer  et  al  to  aver¬ 
age  a  number  of  readings  taken  from  a  sextant  such  as  tl^t 
sho^  by  Hammond.  | 

Claim  14  is  rejected  as  being  functional  and  indefini^. 
The  sole  novelty  over  Hammand,  for  example,  resides! in 
the  indicator.  This  indicator  is  defined  solely  by  a  recita¬ 
tion  of  its  intended  function.  In  short,  the  claim  is  Hot 
for  a  novel  combination  of  functionally-defined  means  tint 
simply  for  one  such  means  unrelated  to  any  other  included 
element  or  elements.  In  re  Gardner,  140  O.  G.  258,  tex 
parte  Hoge,  1911,  C.  B.  247.  The  claim  is  also  rejected 
upon  the  ground  that  there  would  be  no  invention  in  actu¬ 
ating  arm  11  of  Palmer  et  al,  directly  from  and  in  s^- 
chronism  with  a  sextant  arm  such  as  17  of  Hammond.  N(^te 
that  both  Hammond  and  Palmer  et  al  show  scales  gradu¬ 
ated  in  terms  of  twice  the  angle  actually  traversed,  il'o 
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change  whatever  in  the  Palmer  et  al  device  wonld  therefore 
he  required  and  the  Palmer  et  al  averager  with  arm  11 
coupled  to  arm  17  of  Hammond,  would  give  directly  the 
average  of  any  desired  number  of  readings  up  to  the  ca¬ 
pacity  of  the  calculator. 

Claims  15  and  16  are  each  rejected  as  being  functional 
and  indefinite  and  also  as  met  by  Hammond  and  Palmer 
et  al  for  the  same  reasons  as  claim  14.  It  is  clear  that 
these  claims  depend  for  novelty  solely  upon  a  recitation 
of  the  values  indicated  by  the  register.  Decisions  Gardner 
&  Hoge,  supra,  are  directly  in  point. 

I  E.  C.  Pugh 

Examiner 
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IB  THE  UHIIED  lirkst  OFFICE 

Applicant:  P*  F.  isrejltt 

Serial  Ho:  545,asi>  Div.  62  ! 

I 

Filed  :  July  16,  1940  Room  5621 1 


For 


CALCOLAXIHG  MEGBAHISB  FOR 
MEASOBIHG  IHSTBOMBNTS 

♦  ♦  ♦ 


/ 

/ 


Januaiy  6,  1942 

Hon.  Comziissioner  of  Patents,  | 

I 

Washington,  D.  C.  | 

I 

Sir:  I 

1 

In  response  to  the  Omcial  Action  of  Deceiiiber  15, 

j 

1941,  please  am^id  the  above-oititled  application  as  fcfUoirs: 

I 

Page  4.  linft  ig.  cancel  "8"  and  substitute  I —  7  — 
Claim  4.  linft  1-  cancel  "haring"  and  substitute 
—  compri^^ag  a  sighting  device  haring  a  morable  optical 
eluent  for  nalcing  a  measurement,  —  | 

line  2.  cancel  "driren  through";  ajame  line, 
cancel  "giving"  and^substitute  —  connected  to  said  covfnting 


mechanism  haring 


I 

^  line  6.  cancel  "sextant"  azxd  substjitute 


—  optical  element  — ;  same  line,  cancel  "turned"  and  aiub-' 
stitute  —  moved  —  I 


line  8.  following .  "drive"  insert  -i-  for 


moving  said  optical  elem^t 


IQ  an/S  cancel  " Sextant" 


substitute  —  optical  element  —  i 

-  -  ! 

I.ina  13-  cancel  "sextant"  and  substitute 


optical  element 
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line  1«  cancel  "having'*  and  substitute 


—  conprlslng  a  sighting  device  having  a  movable  optical 
element  for  making  a  measurement,  — 

^  line  2,  cancel  "driven  through”;  same  line, 
cancel  "giving"  and  substitute  —  having  — 


cancel  "sextant”  aiad 


substitute  —  optical  element 


line  11,  foUovlng  "point"  Insert  —  to 


make  a  measuronent  — 


cancel  "sextant”  (first  occurrence) 


and  substitute  optical  element 


reading  — 


cancel  "from  the  sextant 


Claim  6>  line  1*  cancel  "having"  and  substitute 


—  coiq>rlslng  a  sighting  devlce^^vlng  a  movable  optical 
element  for  na3riLng  a  measurem^dn^  — 


I  11^  cancel  "driven  from,  or  slmnl-" 

^  T  H  mm 


_  cancel  "through";  j 


cancel  **glvlng"  and  substitute  —  connecting  said  optical 
element  and  said  counting  5an  having  — 

-  Claim  8.  line  2.  cancel  "having”  and  substitute 


—  C(»iprf^ 


comprising  a  sighting  device  having.,  a  movable  optical 


element  for  making  measurements. 


f,  cancel  "arranged  to 


Indicate”  and  substitute  for  Indicating  »» 


of  the  average 


val^ 


I,  cancel  "the  indication 


e  being  attained  by  a  combination  of"  and 


substitute  —  a  — 


'•  '  ^  'vr  '■M.'  r 


jfc'  ql) 
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g,.  line  8,  cazie^  "to  the  counter  and*  and 
substitute  —  connecting  said  optical  element  |  and  said 
counting  providing  —  I 

Claim  12.  itnft  cancel  "engaging**  and  substitute 


a  comma 


engageable  with  — 


—  a  totalising  counting  mechanism 


line  4.  cancel  *  engaging*  and  substitute 

'  I 

I 

I 

Une  s.  cancel  "dlvldedf 
line  10.  followlM  *sha^,*  Insert 
Lng  mechanism  ha^jag  a  p^nrality  of 


indicating  drums  calibrated  in  minutes  and  degrees 

^  I  *  i  .t 


,,  cancel  I  *a  totalizing* 


an<^  substitute  —  Said  — 


lines  ig  and  13>  cancel]  "adapted  by 
7  —  I  • 

longitudinal  movement  to  engage  and  dlsengagej"  and  substitute 

I 

..  mov^le  longitudinally  for  engaging  and  disengaging  — 

^  line  14«  cancel  ",  saldj  totalizing 
mechanism  Including  a*  and  substitute  a  perlojd  (•} 


.  cancel 


{Inclusive 


^  C'jnim  la.  line  2.  foUovlng  "inst^rument*  Insert 

/  I 


—  having  adjustable  sighting  means  — ; 
*a  plurality  of" 


cancel 


lines  3  and  4«,  cancel  "adjustable  In 
accordance  vlth  each  measurement*  and  substlt^ite  —  for 
adjusting  said  sighting  means  —  | 

15.  line  1.  following  "instprument"  insert 
—  havlng"^w  adjustable  sighting  device  —  | 

line  cancel  "iiostrumpnt"  and 


substitute  —  sighting  device  ~ 
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Cl  Aim  ifi-  llne'l.  foUovlxig '  *instmment”  insert 


having  an  adjustable  sighting  .daviea  — 


line  2>  cancel  "instronent*^  and  substitnte 


sighting  device 


gB<m  as  follovs: 

A  measnrlng  instrument  comprising  a 

sighting  device  having  a  movable  optical  element  for  B^ing  . 

a  measurement^  a  totalizing  counting  mechani^,  gearlnc  ■ 

A 

interposed  betmen  said  counting  mechanism  and  said  optical 
element  having  a  reduction  ratio  equal  to  the  reciprocal 
of  a  predetermined  number  ^of  measurements  to  be  averaged, 
ahereby  the  counting  mechanism  Indicates  directly  the 
average  value  of  the  measuroaents;  after  said  predetermined 
number  of  measurements  has  been  made. 

-  An  observation  instrument  comprising  an 

adjustable  slotting  device  for  mahlng  a  measurement,  a  stop 
constituting  a  reference  point  for  limiting  adjustment  of 
said  sighting  device,  a  totalizing  mechanism,  driving  means 
interposed  betveen  said  sighting  device  and  said  totalizing 
mechanism  having  reduction  ratio  equal  to  the  reciprocal 
of,  a  predetermined  number  of  measurements  to  be  averaged, 
and  means  for  operatively  connecting  said  driving  means, 
said  sighting  .device  and  said  totalizing  medaanism  for 
actuating  the  latter  ehen  said  sightizig  device  is  moved 
away  from  said  stop. 

in  observation  Instrument  comprising  an 
adjustable  sighting  device  for  making  ^measurement,  a  sto|^ 
constituting  a  reference  point  for  limiting  adjustment  of 
said  sighting  device,  a  totalizing  medianism,  driving  means 


- 
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Interposed  between  said  sighting  device  and  sal^  totalizing 

medmnlsm  haring  rednctlon  ratio  eqaal  to  the  r^lprocal 

i  . 

of  a  predetermined  nnmber  of  measarements  to  be|  areraged, 

.  ■'  ! 

and  means  for  ^;»eratlTeIy  connecting  said  drlrlbg  means  ^ 

j 

said  sighting  device  and  said  totalising  mechanism  for 
actoating  the  latterveSeoh  said  sight In^defec&^L^iiwe^i^^ 


.  in^-e-stttant' having  a  tlghtlngj  derlce 
Inclndlng  a  movable  optical  element  for  making  ^  measurement 
and  a  shaft  for.  moving  said  optical  element;  thjs  coioblnatlon 
of  a  worm  gear  rotatably  mounted  oh  said  shaft^j  means  for 
clamping  said  worm  gear  to  said  shaft,  a  worm  fjor  driving 
said  worm  gear;  gearing  "connected  to  said  wozm  ^vlng  5 
reduction  ratio  equal  to  the  reciprocal  of  *a  pr^etermlned 


nnmber  of  measurements  to  be  averaged  and  a  regjlster. 
graduated  In  minutes  and  degrees  connected  to^s^d  gearing. 
%  according  to  clal^  a 


pin  fixedly  connected  to  said  shaft  and  laovablh  therewith 

•  I 

I 

through  an  arcuate  path,  an  adjustable  stop  in  ,the  path 

i 

of  said  pin  for  limiting  rotation  of  said  shaft,  and  - 

means  for  adjusting  and  securing  the  stop  at  ai:|7‘ 

I 

predetermined  position  in  the  path  of  said  pin.! 


£S.  In  "a  bextant..aec6itllng  to  claim  £C,  means 
for  re^i^tlng  sadd're^ster  to  zero  position.  — 


or 


.R.E-1LA.R_ILS_ 


The  Examiner's  requirement  for  filing  the 
original  patent  or  an  affidavit  as  to  Its  loss  jhas  been 
noted.  An  appropriate  response  to  this  requlralment  will 


V 
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b«  upd«  before  we  application  is  alloeed^  In  accordance 

eitH  the  prorlaiona  of  hole  91,  Boles  of  Practice* 

.  Page  4>  line  15  of  the  specification  is  amended 

in  order  to  orercoee  the  error  therein* 

The  Bximiner  has  questioned  the  adequacj  of 
the  disdoson  of  the  application*  In  so  far  as  the  dis- 
closore  of .  the  sextant  is  concerned^  it  is  thought  unnec- 
esskri,  in  illustrating  the  innrention^  to  disclose  the 
mirror^  the  aj^ificial  horizon  or  bubble  in  detail  for 

the  reason  that  these  elements  are  coznrezxtional  in 

-  ‘  *■ 

•  *  • 

sextants*  Vith  regard  to  the  construction  described  in 
lines  19-^4  of  page  4  of  thet  specification,  it  is  thought 
that  this  construction  eill  be  quite  clear  to  axqrone 
dcilled  In  the  art  of  manufacturing  sextants*  It  should 
be  obserred  that  this  portion  of  the  specification  discloses 
that  the  mirror  has  a  lever  conneeted  thereeith  idii^ 


engages  a  i^iral  gr^ve  In  the  face  of  the  disc  or  drum 
1^^  carries  the  scale  14*  Obviously  if  the  mirror  is 
pivoted,  as  such  mirrors  customartly  are,  and  the  end  of 
the  lever  engages  in  a  spiral  can  groove  In  a  disc,  the 
mirror  mill  tilt  or  diange  its  angular  position  upon  • 
rotation  of  the  disc*  ill  that  is  hecessazy  to  correlate 
the  •wgniM'p  position  of  the  mirror  eith  respect  to  the 

'  w 

scale  is  to  design  the  spiral  properly*  It  is  not  seen 
that  this  is  an  unobvious  thing  to  do  or  that  anyone 
skilled  in  the  manufacture  of  sextants  mould  have  any 
difficulty  in  translating  tte  markings  on  the  scale  to  an 
c^ropriate  tilting  of  the  mirror* 
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claaping  arrangement  disclosed  In  J^^gores 

^  X,  2,  Z  and  4  of  the  drawings  and  described  In  Unei^  25-SB 

I 

of  page  4  of  the  specification  likewise  appears  to  be 

‘  .  I 

clearly  azkl  definitely  disclosed.  It  should  be  not^ 

**  -s  #1 

particularly  that  the  knob  15  and  the  drum  14  are  c(|nnected 
by  of  a  boss  16  so  that  they  rotate  together.  |  The 

worm  gear  17  Is  rotatable  on  the  boss  16  •  Xhe  knurled 
knob  15  Is  prorlded  wl^  a  plurality  of  set  screws  ijiawlng 
knurled  heads  18  whlrfi  are  threaded  Into  the  knob  1$  and 
can  be  tamed  to  engage  the  hub  on  the  gear  17>  thu^ 

'  I 

I 

forcing  It  against  the  enlarged  portion  of  the  boss  1 16 
and  clutdilng  It  frictional  ly  to  the  boss  so  that 
drum  14>  the  boss  16,  the  worm  gear  17  and  the  knob  15 
turn  together.  The  drawings  and  specification  disclose 

j 

this  construction  dearly.  '  | 

nth  regard  to  the  adjustable  stop  20  ax^  the 
pin  19,  It  should  be  noted  that,  as  shown  in  Figure^  1 

‘  I 

and  2,  •  the  pin  20  Is  supported  on  an  arm  idilch  projects 

I 

laterally  from  a  bolt  coaxial  with  the  The  bolt 

I 

Is  rotatably  mounted  in  an  arm  1  on  the  frame  and  ciin  bw 
clamped  In  any  angular  position  by  means  of  the  dasjplng 
nut  21.  As  Illustrated  particularly  In  Figure  2,  tl|e 
20  Is  disposed  In  the  path  of  the- pin  19.  6y  | 
rotating  the  bolt  the  stop  20  Is  adjusted  angularly  to 

I 

I  '  ■ 

limit  rotary  moTement  of  the  pin  19  and  the  adjusting  knob 

.  I- 

15.  This  constmctlon  Is  described  clearly  In  llneb 

i 

52--35  of  page  4  of  the  specification  and  Is  disclosed 
adequately  In  the  drawing. 


7 
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,  The  fixaniiner  has  also  quostioned  the  disclosure 
with  regard  to  the  matter  of  altering  ^e  gear  ratios  in 

the  drive  in  order  to  pexnit  a  change  in  tlw  nuaber  of 

"  .1 

measurements,  to  be  averaged*  This  construction  is  beGLieved 
to  be  clearly  and  adequately  disclosed  in  UtmmT  I7«g9  of 
page  6  of  the  specification  ahich  ^ates  that  the  nuzaber 
of  suaasurements  to  be  averaged  can  be  flanged  by  suitably  . 
altering  the  reduction  ratio  of  the  gearing  and  suggests 
^t  either  separate  gears  ^  an  adiustablft  fgi 

example  of  the  wievclie  type  may  be  used*  Inasmuch  as 

both  types  of  gear  ratio  changing  constructions  are  sell 

*  *  *  . 

knoen  in  the  art>  it  is  not  seen  that  any  good  purpose  . 
mould  be  served  by  disclosing  gears  of  different  sise  in 
the  drawings^  mhich  might  be  interchangeably  used  to  vary 
the  ratio  or  that  there  is  anything  so  unobvious  about  a 
bhange  speed  gearing  that  it  requires  illustration* 
Therefore^  it  is  submitted  that  disclosure  of  the 
Instant  application  is  in  full  compliance  mith  the  pro> 
visions  of  I  Rule  24  and  that  further  amplification  of  the 
specification  and  draeings  is  unnecessazy* 

Claim  7  is  indicated  allowable* 

Keconsideration  of  claim  Id  as  being  functional 
and  indefinite  is  respectfully  requested*  We  wish  to 
direct  the  Examiner's  attention  to  the  fact  that  this  claim 
constituted  the  count  of  an  interference  with  the  Gray 
patent  Bo*  2,140>579>  this  count  being  identical  with  claim 
3  of  the  Gray  patent*  except  for  the  Introductory  clause* 
Inasmudi  as  this  claim  in  substantially  its  present  form 
was  granted  in  the  patent  of  .ttSibfiX*  submitted  that 

the  Examiner  cannot  now  reject  this  claim* 

■j 
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Claims  1,  2  and  3  have  been  rewritten  as  claims  17,  jl8 
and  19  and  are  now  believed  to  be  in  condition  for  allojw- 
ance.  Claim  17  positively  indndes  the  gearing  and,  moij*e- 
over,  has  been  amended  to  inclnde  a  sighting  device  hav¬ 
ing  a  movable  optical  element  for  making  a  measwremeid. 
It  is  submitted  that  this  change  complies  fully  with  tjhe 
Examiner’s  requirement. 

Claims  18  and  19  include  means  for  operativdy  ccn- 
necting  said  driving  means,  said  sighting  device  and  sgid 
totalising  mechanism  for  actuating  the  loiter  when  said 
sighting  device  is  moved  away  from  or  toward  said  stqp. 
These  claims  are  submitted  to  avoid  the  rejection  as  being 
indefinite  and  misleading  inasmuch  as  they  do  not  cqn- 
tain  the  phrase,  ‘‘means  operative  only”,  objected  to  t>y 
the  Examiner. 

The  rejection  of  claim  3  (now  dam  19)  as  covering  a 
spedes  not  shown  in  the  drawings,  is  believed  to  be  in 
error.  The  specification,  beginning  line  75,  page  5,  and 
ending  at  line  9,  page  6,  clearly  describes  the  arran^ 
ment  in  which  return  movement  of  the  sextant  from  tfie 
reading  to  the  stop  is  utilized  to  drive  the  totalizer.  This 
form  of  drive  for  the  totalizer  would  not  entail  any  appif’e- 
dable  change  in  the  construction  of  the  totalizer,  sho'^ 
in  the  drawings,  except  possibly  a  reversal  of  the  dri|7e 
and  this  change  would  not  be  apparent  even  if  illustrate 
in  the  drawings.  It  is  thought  under  these  circumstances 
that  no  good  purpose  would  be  served  by  adding  an  ad<^- 
tional  figure  to  the  drawings  and  that  in  view  of  the  po^- 
tive  disdosure  in  the  specification,  there  is  adequate  ba$is 
for  claim  3  in  the  specification.  | 

Olaims  4,  5  and  6  have  been  extensively  amended  to  i|n- 
dude  positively  all  of  the  necessary  dements  of  the  sex¬ 
tant  which  are  required  for  redting  the  relationship  of 
the  operating  parts.  Under  these  circumstances  it  is  suj^ 
mitted  that  daims  4,  5  and  6  are  no  longer  vague  and 
indefinite  and  should  be  allowed.  I 
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The  matter  of  the  ‘^means  for  altering  the  reduction 
ratio  of  the  drive”  in  6  has  been  discussed  above 

and  it  is  submitted  that  the  Examiner  should  withdraw  his 
rejection  of  claim  6  on  this  ground. 

Claim  8  has  been  amended  to  include  all  tangible  ele¬ 
ments  of  the  device  and,  therefore,  is  believed  to  define 
the  invention  structurally  and  definitely. 

Claims  9-11  are  rewritten  as  claims  20-22,  inclusive. 
The  new  claims  include  positively  such  elements  as  the 
“worm  wheel”,  “the  spindle”,  “the  scale”,  “the  clutch”, 
etc.,  in  a  positive  manner.  Claim  20  does  not  include  the 
details  of  the  register  or  counting  mechanism  previously 
included  in  claim  9. 

Claims  21  and  22  are  believed  to  be  adequately  sup¬ 
ported  by  the  disdostire  for  the  reasons  set  forth  in  the 
discussion  above. 

Claim  12,  as  amended,  is  believed  to  be  no  longer  open 
to  rejection  as  being  incompletely  supported  by  the  dis¬ 
closure.  The  various  forms  of  devices  disclosed  in  the 
drawings  include  registers  similar  to  the  register  shown 
in  detail  in  Figure  5  and  which  are  identified  by  the  same 
reference  character.  The  description  of  one  form  of  reg¬ 
ister  and  an  adequate  disclosure  of  such  a  register  in  one 
figure  is  believed  to  be  sufficient  to  supiwrt  a  generic  or 
general  disclosure  of  a  register  in  another  related  figure. 
Applicant  knows  no  reason  why  every  detail  of  every 
element  of  a  device  must  be  shown  in  every  figure  of  a 
drawing  and,  as  a  matter  of  fact,  this  is  seldom,  if  ever, 
the  case.  In  any  event,  the  details  of  the  register  have 
been  omitted  from  claim  12  and  it  is  submitted  that  this 
claim  is  no  longer  open  to  rejection  by  the  Examiner. 

Claims  13  to  16,  inclusive,  are  resubmitted  with  only 
minor  changes  to  render  them  more  definite.  Applicant 
has  provided  a  new  and  highly  useful  combination  of  ele¬ 
ments  not  shown  in  the  prior  art  which  fulfills  a  vastly 
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important  requirement  for  accuracy  in  aerial  navigation. 
Claims  13-16,  which  define  this  combination  of  elements, 
do  not  cover,  nor  are  they  intended  to  cover,  a  sepa¬ 
rate  sextant  and  a  separate  averaging  device.  These 
clftiniR  were  rejected  as  being  functional  and  indefii^te 
and  on  the  ground  that  there  would  be  no  invention!  in 
using  the  averaging  counter  of  Palmer  et  al  to  average 
a  number  of  readings  taken  from  a  sextant,  such  as  that 
shown  by  Hammond.  In  addition  to  the  fact  that  {the 
counter  of  Palmer  et  al  is  entirely  incapable,  as  illus¬ 
trated,  of  averaging  degrees  cmd  minutes,  there  is  no  s|ng- 
gestion  in  the  prior  art  of  associating  such  an  averaging 
mechanism  with  a  sextant  or  other  observation  insiru- 
ment  of  any  type  whatsoever.  The  Examiner  carmot  com¬ 
bine  properly  the  disclosures  of  these  two  patents,  wllich 
are  so  widely  different  in  subject  matter,  in  the  absenc^  of 
a  disclosure  of  the  desirability  of  making  such  a  com¬ 
bination  or  of  a  suggestion  as  to  how  they  might  be  cOm- 
bined.  The  only  disclosure  that  the  Examiner  has  aT^^- 
able  for  making  such  a  combination  is  found  in  ap^pli- 
canfs  patent  and  this  reissue  thereof.  Such  a  disclosure 
is  not  available  as  prior  art  for  use  in  rejecting  any[  of 
the  claims  of  the  instant  application.  Therefore,  any  i|ro- 
posed  combination  of  the  prior  art  made  by  the  Examijner 
in  the  absence  of  some  connecting  link  which  suggests  jthe 
desirability  of  combining  the  references  and  discloses  a 
manner  in  which  they  might  be  combined  is  entirely  un- 
obvious  and  improper.  Moreover,  it  is  submitted  that  the 
Examiner  cannot  combine  the  disclosures  of  the  Pahner 
et  al  and  Mammon  patents  without  adding  structure  ^t 
shown  in  either  patent  to  make  the  combination  opera¬ 
tive.  Thus,  the  Palmer  and  Hammond  patents  lack  tihat 
connecting  link,  namely  the  indicator  actuated  by  the 
means  for  adjusting  the  sighting  means  {claim  13),  the 
gearing  dements  and  knobs  called  for  in  claim  14,  the 
mechanism  responsive  to  the  means  for  adjusting  phe 
sighting  element  called  for  in  claim  15,  and  the  mechanjsm 
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connecting  the  member  for  adjusting  the  sighting  device 
and  register  called  for  in  claim  16.  Therefore,  it  is  urged 
that  any  obvious  combination  of  the  Palmer  and  Ham¬ 
mond  disclosures  ouwld  not  product  applicant’s  combina¬ 
tion  and  that  any  attempt  to  combine  the  disclosures  of 
these  two  unrelated  patents  is  not  obvious. 

Eeconsideration  of  the  resubmitted  claims  and  consid¬ 
eration  of  the  rewritten  claims  with  a  view  to  early  al¬ 
lowance  of  the  same  are  respectfully  requested. 

EespectfuUy  submitted, 

Hoguet,  Neary  &  Campbell, 

Attorneys  for  Applicant. 


DEPAETMEUT  OP  COMMEBCE 
XJinTED  STATES  PATENT  OFFICE 
WASHINGTON 

Applicant:  P.  F.  Everitt 

Ser.  No.:  345,865 

Filed:  July  16,  1940 

For:  CALCULATING  MECHANISM  FOR  MEASUR¬ 
ING  INSTRUMENTS 

Hoguet,  Neary  &  Campbell  Mailed  Feb  2  1942 

90  Broad  Street 
New  York,  N.  Y. 

Resjwnsive  to  amendment  of  January  8,  1942,  paper 
No.  6. 

Claims  4  to  8,  and  12  to  22  are  in  the  case. 

Applicant  is  required  to  rewrite  claims  4  to  8  and  12, 
in  toto  as  the  amended  printed  claims  are  difficult  to 
consider  and  would  possibly  result  in  errors  in  printing. 

In  claims  4  and  5,  line  2,  add  a  comma  after  **meoh- 
anism”.  Claim  4,  as  amended,  appears  to  be  allowable. 

Claim  5  is  again  rejected  as  being  vague  and  indefinite 
for  while  the  claim  includes  ^^means  for  uncoupling”,  no 
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previous  structual  connection  or  relation  between  the  gear¬ 
ing  and  optical  element  is  included.  I 

No  reason  is  seen  to  alter  the  view  that  claim  6  is  in¬ 
completely  supported  by  the  disclosure.  The  questioji 
is  not  whether  the  construction  is  clear  to  anyone  sMUejl 
in  the  art.  The  sole  question  is  whether  the  claimed 
structure  is  shown.  It  seems  clear  that  the  “means  fo^ 
altering^^  is  not  shown.  The  salutary  purpose  of  Eulp 
50  is,  obviously,  to  advise  subsequent  searchers  by  mere 
inspection  of  the  drawing  of  all  structure  embraced  i^ 
the  claims.  The  rejection  of  this  is  therefore  re- 

peated. 

Claim  7  has  been  indicated  allowable.  | 

I 

In  claim  8,  line  9,  “instrument  scale”  should  be  changed 
to  actual  movement  of  the  element.  Line  11,  “reduced 
proportionately”  should  be  changed  to  in  inverse  propor¬ 
tion.  Otherwise,  this  claim  appears  to  be  allowable.  | 

In  elftim  12,  line,  3,  “square  ended  worm”  is  misleading 
and  should  be  changed  to  worm  having  a  sguare-endea 
thread.  Line  5,  “worm”  should  be  thread.  Some  coactioi 

'  I 

or  strucural  connection  should  be  established  between  the 
two  clutch  “elements”.  This  claim  is  rejected  as  being 
indefinite  but  will  probably  be  found  allowable  if  amended 
substantially  as  suggested.  1 

j 

Claim  13  has  been  amended  to  call  for  a  direct  actuaj- 
tion  of  the  averaging  indicator  by  the  means  for  adjust^ 
ing  the  sighting  means.  The  claim  was  previously  rejected 
upon  the  ground  that  there  would  be  no  invenion  in  using 
the  device  of  Palmer  to  average  the  readings  of  a  sextant 
such,  for  example,  as  that  disclosed  by  Hammond.  The 
device  of  Palmer  is  of  general  utility  in  averaging  an^ 
number  of  consecutively  introduced  values  within  its  ca| 
pacity.  It  is  clearly  capable  of  use  to  average  the  readj 
ings  of  a  sextant.  It  is  believed  that  it  would  be  obviou^ 
to  a  mechanic  to  connect  actuating  arm  11  directly  t<^ 
the  refiector  arm  of  a  sextant,  graduating  the  computed 
disc  to  give  correct  averages  directly  for  a  scale  of  elel 
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vation  angles  as  shown  by  Hammond.  The  rejection  of 
this  claim  as  in  paper  No.  5  is  therefore  repeated. 

In  connection  with  claim  14,  applicant  says  that  this 
claim  constituted  the  count  of  an  inerference  with  Gray, 
Patent  No.  2440,579  and  ^*as  this  ftla-im  in  substantially 
its  present  form  was  granted  in  the  patent  of  another,  — 
the  Examiner  cannot  now  reject  this  daim”.  No  authority 
is  cited  in  support  of  this  statement  and  none  is  known 
to  the  Examiner.  This  claim  calls  for  a  knob  and  two 
meshing  gears.  The  second  gear  is  defined  as  controlling 
a  mechanical  averaging  mechanism  which  is  defined  solely 
by  a  statement  of  function.  No  optical  element  is  induded 
and  structurally  related  with  the  “mechanism’’  so  that 
no  question  of  a  novel  combination  of  elements  is  involved. 
The  claim  therefore  seems  clearly  to  fall  within  that 
class  condemned  in  the  Gardner  and  Hoge  decisions,  of 
record,  as  relying  for  patentable  novelty  upon  a  single 
functionallyHiefined  means  so  drawn  as  to  cover  all  mech¬ 
anisms  which  may  be  subsequently  discovered  for  effecting 
a  like  function.  The  claim  is  also  rejected  upon  the 
ground  that  there  would  be  no  invention  in  providing  a 
gear  on  part  11  of  Palmer,  concentric  of  pivot  12  and 
meshing  mth  a  second  gear  coaxial  with  and  secured  to, 
an  operating  knob. 

Claims  15  and  16  are  again  rejected  as  met  by  Ham¬ 
mond  and  Palmer,  combined  as  explained  in  paper  No.  5. 
The  device  of  Palmer  is  intended  average  directly  a 
desired  number  of  values  individually  introduced.  It  is 
believed  that  the  idea  of  connecting  lever  11  directly  to 
any  instrument  whose  readings  it  is  desired  to  average, 
would  occur  to  anyone  skilled  in  the  art.  These  claims 
are  of  substantially  the  same  scope  so  that  only  one  of 
them  can  be  allowed  in  any  event. 

Claims  17  and  18  appear  to  be  allowable. 

Claim  19  is  rejected  as  being  of  substantially  the  same 
scope  as  claim  18.  This  claim  also  appears  to  be  incom¬ 
pletely  supported  by  the  disclosure.  No  species  appears 
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i 

to  be  shown  in  which  the  register  is  operated  when  tl^e 
sighting  device  is  moved  toward  the  stop.  | 

I 

In  claim  20,  last  line,  be  driven  from  shonld  be  inserted 
after  “to*’.  Otherwise,  this  claim  seems  to  be  allowably. 

Claim  21  is  considered  allowable.  I 

I 

Claim  22  is  rejected  as  being  of  snbstantially  the  sanie 
scope  as  and  nnpatentable  over  claim  20  as  registers  cff 
the  tjTpe  shovm  having  re-setting  means  are  very  ol(^ 
Beference  is  made  to  the  well-known  antomobile  odometer 
having  a  knob  for  setting  its  reading  to  zero.  ! 

All  rejections  are  hereby  MADE  FINAL.  \ 

The  final  rejection  herewith  closes  the  prosecution  qt 
the  case  before  the  Primaiy  Examiner.  Any  amendmeift 
or  request  for  reconsideration  which  on  inspection  is 
found  to  require  reexamination  of  the  case  will  not  lie 
entered,  but,  if  promptly  filed,  may  be  given  consideration 
a  reasonable  time  prior  to  the  expiration  of  the  statutoi^ 
period.  (See'ea;  parte  Peterson,  1928  CJ).  31).  j 

E.  C.  Pugh,  j 
Examiner  \ 


I 

I 

I 

i 

I 
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CALCOLATIHG  MEGHAHlSIf  FOR 
HKASDRIH6  XHSTRDHEHTS 


■»  •» 


F^ruaiy  1942 


Bon.  Camnlssioner  of  Patents, 


Washington,  D*  C* 


Sir: 


In  response  to  the  Official  Action  6f  Febrtiazy  2, 

i 

1942,  please  amend  the  aboTe->entltled  appUcatlc^  as  follows: 

.^Xn  the  Specification  -  i 

/  — 4 - — 

Page  6«  following  itn**  gOj  insert  As  shown 

- ^ - - - - ^ - 

in  Figure  5,  the  gear  34  has  a  larger  gear  34*  Secured  to 

I 

It  and  a  second  smaller  gear  33*  Is  secured  to  '^e  gear  S3* 
The  gears  33  and  33*  are  mounted  slidably  and  ncjm-rotatably 

I 

on  the  shaft  28  so  that  they  may  be  meshed  sele^rtlrely  with 
the  gears  34  and  34*,  respectlwely,  to  alter  thi  ratlp  of 


the  gearing* 


following  iin^  Insert  •^Thls  form 


^of  derlce  may  be  used  either  to  actuate  the  tot^User  31 

I 

upon  moTement  of  the  stop  menber  53  and  the  squkre  end  54 

I 

of  the  worm  thread  apart  or  upon  morement  toward  ea<di  other* 

I 

I 

In  the  form  of  derlce  Illustrated,  the  reglsterl  31  Is 

I 

actuated  by  rotation  of  the  head  55  as  the  stopj  53  and  the 
end  54  of  the  wozm  51  are  mored  apart*  The  clut^  56  Is 
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disengaged  during  return  motion  of  the  stop  53  Into  engage¬ 
ment  with  the  worm  51.  Bj  providing  a  register  31  In  which 
the  CQunter  discs  are  rotated  In  a  direction  opposite  to 
y  the.  discs  of  the  register  31,  described  above,  the  averaging 
operation  can 'take  place  during  relative  mov«iient  of  the 
stop  53  and  the  lend  54  of  the  worm  thread  together.  It 
will  be  understood  that  the  clutdi  56  will  be  disengaged 
idille  the  observation  measur«iient  is  being  made  and  engaged 
during  the  return  of  the  optical  element  toward  the 
reference  point, 

Cancel  claim  without  prejudice.  • 

Kewrlte  claims  4-6.  inclusive,  ^  and  Ig  as  follows; 


fw;  i  »p 

t  "0 

guSj 
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]Oji: 


A  seaetatH^  comprising  a  sight: 

A 


ik 


derlco 

having  a  movable  optical  element  for  wflirtTig  a  i^ieasaremexit 
a  totalizing  counting  mechanlsi^  gearing  couplk  to  said 
optical  elemen-^  having  a  reduction  ratio  equal  |  to  the 

I 

leclprocal  of  a  predetermined  nundser  of  measurements  to 


be  averaged^  an  adjustable  stop  'riilch  can  be  s^t  to 
prevent  the  optical  element  from  being  turned  iadc  bejond 


a  predetermined  position  which  constitutes  a  r^erence 
point,  and  means  for  uncoupling  said  reduction  I  gearing 
from  the  optical  element  during  the  movement  o^  the  latter 

from  the  reference  point  to  make  a  measurement  i  coupling 

1  ■ 

the  gearing  to  the  optical  element  during  Its  kvement 


back  to  the  reference  point. 


11  Jk  A  measuring  Instrument  cosqprlilng  a 

I 

sighting  device  having  a  movable  optical  element  for  naViTig 
a  measurement,  a  totalizing  counting  mechanism j|  gearing 


connecting  said  optical  element  and  said  counting  me^ianism 
having  a  reduction  ratio  equal  to  the  reclprock  of  a 


predetermined  number  of  measurements  to  be  aveiraged, 

•  I 


idiereby  the  counting  mechanism  indicates  dlredily  the 


average  value  of  the  measuronents  after  the  predetermined 


number  of  measur^ents  has  been  made,  and  meana|  for 
altering  the  reduction  ratio  of  the  drive  to  tl:[e  counting 

j 

mechanism  idiereby  the  averages  of  different  predetermined 


numbers  of  measurements  can  be  obtaiined* 


^  ^ 


3. 
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>  A  measuring  Instrument,  such  as  a  sextant. 


comprising  a  sighting  device  having  a  movable  optical 
element  for  malcing  measurements,  a  totalizing  coimtlng 

mechanism  for  indicating  directly  the  average  value  of 

* 

a  predetermined  number  of  measur&aents,  after  that  number 
of  measurements  has  been  completed,  a  reduction  drive 
connecting  said  optical  element  and  said  counting  mechanism 


providing  a  scale  reduction  of  the  counter  frelatlvexo^^ 
the  actual  movenent  of  said  element,  so  that  the  increase 


in  the  om,Tnte*v 


rev^readfn 


ng  due  to  each  measurement  is  in 


Inverse  proportion  to  the  number  of  measurements  to  be 
averaged. 


In  a  sextant,  a  micrometer  screw  gear 


conqprislng  a  shaft  having  secured  thereon  a  worm  having  a 
square  ended  thread,  a  worm  wheel  having  a  blank  portion 
engageable  with  a  square  end  of  said  thread  to  fona  a  stop, 
a  head  on  one  end  of  said  shaft  having  sixty  division 

i 

markings  corresponding  to  a  sextant  movement  of  one  de¬ 
gree,  a  fixed  index  associated  with  said  divided  head, 
a  clutch  element  secured  on  the  other  end  of  said  sdiaft, 
a  totalizing  counting  mechanism  having  a  plurality  of 
indicating  drums  calibrated  in  minutes  and  degrees,  a 
second  clutch  element  coacting  with  the  first-mentioned 
clutch  element  to  connect  and  disconnect  said  counting 
mech^ism  and  said  shaft,  and  a  resetting  knob  for  the 
totalizing  mechanism  movable  longitudinally  for  engaging 
and  disengaging  the  clutdi  elements.  — 
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Claim  14,  line  3,  following  “having’^  insert — movabke 
optical  element  for  making  a  measnrement, — ;  same  lii^, 
following  “knob’’  insert — ^for  moving  said  optical  el|e- 
ment —  j 

line  5,  following  “having”  insert — ^a  register  and —  | 
line  6,  cancel  whereby”  and  snbstitnte — ^for  tranjs- 
mitting —  i 

line  7,  cancel  “is  transmitted  to”  and  snbstitnte — ^to 
said  register —  i 

cancel  line  8 

Claim  19,  line  2,  cancel  “a”  (first  occnrrence) ;  sart^ 
line,  following  “stop”  insert — ^means —  | 

line  10,  cancel  “when”  and  snbstitnte — awhile —  j 
lines  10  and  11,  cancel  “moved  toward  said  stop”  ahd 
snbstitnte — ^being  retnmed  to  said  reference  point —  1 

Claim  20,  last  line,  following  “to”  insert — and  driven 
from — I 

REMARKS  j 

Consideration  and  entry  of  the  proposed  amendmeiit, 
after  final  rejection  of  the  application,  is  respectfnlly  r^ 
qnested.  I 

Snbmitted  herewith  is  a  photostatic  copy  of  FignrejS 
of  the  drawing  showing,  in  red  ink,  a  proposed  additic^n 
thereto  illnstrating  one  form  of  mechanism  for  changing 
the  gear  ratio  of  the  averaging  device  to  permit  differe^it 
predetermined  nnmbers  of  observations  to  be  averageq. 
This  change  in  the  drawing,  which  illnstrates  “separate 
gears”  as  called  for  on  page  6  of  the  specification,  ts 
believed  to  be  fully  snpported  by  the  disdosnre.  | 

The  specification  is  amended  to  describe  more  specifi¬ 
cally  the  gear  changing  mechanism  illustrated  in  Figure  5. 

In  view  of  the  changes  in  the  drawing  and  in  the  specli- 
fication,  it  is  submitted  that  claim  25  is  not  open  to  re¬ 
jection  on  the  ground  that  it  is  insufficiently  supportckl 
by  the  disclosure.  i 

The  specification  has  been  amplified  iu  order  to  disclot^ 
more  particularly  the  manner  in  which  the  register 
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be  actuated  to  average  a  series  of  observations  upon  re¬ 
turn  of  the  optical  element  of  the  observation  instrument 
to  a  reference  point.  The  addition  to  the  specification 
indicates  that  the  form  of  device  disclosed  in  Figure  6 
can  be  used  either  to  average  the  observation  measure¬ 
ments  made  during  movement  of  the  optical  element  away 
from  the  referenc  point  or  during  return  of  the  optical 
element  to  the  reference  point  by  disengaging  and  en¬ 
gaging  the  clutch  56  at  the  proper  times  and  by  merely 
reversing  the  direction  of  rotation  of  the  register  used 
therewith.  Inasmuch  as  the  device  disclosed  in  Figure 
6  can  be  used  in  either  way,  depending  upon  the  direc¬ 
tion  of  rotation  of  the  counting  discs  in  the  register,  it 
is  submitted  that  it  is  unnecessary  to  illustrate  any  addi¬ 
tional  form  of  mechanism. 

In  view  of  the  amendments  to  the  specification,  it  is 
submitted  that  claim  19,  as  amended,  is  no  longer  prop¬ 
erly  rejected  as  being  incompletely  supported  by  the 
disclosure. 

Claims  4-6,  8  and  12  are  rewritten  completely,  as  re¬ 
quested  by  the  Examiner,  in  order  to  facilitate  Iheir  con¬ 
sideration  and  to  make  the  changes  therein  suggested 
by  the  Examiner. 

Claims  23  and  24,  corresponding  to  claims  4  and  5,  have 
been  amended  by  adding  a  comma  following  “mechanism” 
in  line  2  thereof. 

Claim  26  has  been  amended  to  change  instrument 
scale”  to — actucd  movement  of  the  element — and  “re¬ 
duced  proportionately”  to  — in  inverse  proportion — . 

Claim  27  is  amended  to  refer  to  a  worm  having  “a  square 
ended  thread”  and  to  refer  to  the  “thread”  in  a  later 
portion  of  the  claim  instead  of  the  “worm”.  Moreover, 
claim  27  now  specifies  that  the  second  clutch  element 
coacts  “with  the  first-mentioned  clutch  element  to  con¬ 
nect  and  disconnect  said  counting  mechanism  and  said 
shaft”  jand  that  the  resetting  knob  for  the  totalizing  mech¬ 
anism  is  movable  longitudinally  “for  engaging  and  dis¬ 
engaging  the  clutdi  element”.  This  amendment  is  be- 
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lieved  to  bring  out  the  coaction  between  the  two  clnt<^ 
elements.  I 

Claim  14  is  amended  to  define  applicant’s  new  combrnii- 
tion  of  elements  in  greater  particnlarity  by  inclnding  tijie 
‘‘movable  optical  element  for  making  the  measurement!’, 
the  rotatable  sight  measuring  knob  “for  moving  sa^d 
optical  element”  and  by  defining  the  mechanical  averagii^g 
mechanism  as  having  “a  register”  and  a  gear  that  meshps 
with  said  knob  “for  transmitting  the  rotary  movement  bf 
said  knob  effected  during  measurement  of  said  altitude 
to  said  register  to  give  a  numerical  average  of  the  meas¬ 
urements  taken  by  the  observation  element”.  As  amendeld, 
claim  14  is  believed  to  set  forth  applicant’s  inventi<|>n 
in  such  particularity  as  to  comply  fully  with  the  requirje- 
ments  of  the  patent  statutes  as  to  the  particularity  jof 
definition  of  the  invention  and  to  distinguish  clearly  fr(^ 
the  disclosure  of  the  Palmer  et  al  patent,  relied  upon  oy 
the  Examiner.  The  Palmer  et  al  patent  does  not  dis¬ 
close  the  combination  of  elements  called  for  in  the  claim 
including  the  movable  optical  element,  the  knob  and  tifie 
gears  specified  in  this  claim.  Accordingly,  it  is  submitted 
that  claim  14,  as  amended,  is  allowable.  I 

Claim  19  distinguishes  patently  from  the  disclosure 
of  filaim  18  in  that  it  specifies  mechanism  for  actuath|ig 
a  totalizing  mechanism  when  the  sighting  device  is  being 
returned  to  a  reference  point.  Claim  18  specifies  that  me 
totalizing  mechanism  is  actuated  when  the  sighting  de¬ 
vice  is  moved  away  from  the  stop.  Accordingly,  it  iis 
submitted  that  these  claims  are  not  coextensive  in  scor>e. 

Claim  20  is  amended  along  the  lines  suggested  by  tjie 
Examiner  by  inserting  “and  driven  from”  following  “t^” 
in  the  last  line.  | 

Eeconsideration  of  claims  13,  15  and  16  is  respectft^ly 
requested.  The  Examiner  has  rejected  these  claims  ^s 
being  met  by  the  disclosures  of  the  Hammond  and  Pahher 
et  al  patents  on  the  groxmd  that  it  would  be  obvious  jto 
connect  the  Palmer  et  al  averaging  mechanism  to  t^e 
Hammond  sextant  and  that  any  mechanic  would  be  able  jto 
make  such  a  connection.  | 
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It  is  nrged  that  the  Examiner’s  position,  in  rejecting 
claims  13,  15  and  16,  is  xmreasonable  and  goes  far  be¬ 
yond  the  accepted  practice  in  combining  the  disclosnres 
of  prior  art  patents. 

We  desire  to  point  ont  that  the  Examiner  has  erred  in 
combining  the  disclosnres  of  these  patents  by  failing  to 
recognize  that  someone  wonld  have  to  suggest  to  the  me¬ 
chanic  the  desirability  of  combining  the  averaging  mech¬ 
anism  with  the  sextant.  A  mechanic  wonld  not  even  know 
how  a  sextant  operated,  what  it  is  nsed  for,  mnch  less 
the  desirability  of  taking  and  averaging  a  plnrality  of 
measnrements  in  order  to  correct  for  errors  which  nn- 
avoidably  occnr  in  making  a  single  measnrement.  Unless 
the  Examiner  is  assnming  that  the  mechanic  has  had  a 
conrse  in  navigation,  and  particnlarly  aerial  navigation, 
it  is  believed  that  there  wonld  be  nothing  obvions  even 
in  the  operation  of  a  sextant,  or  in  the  act  of  combining 
a  sextant  with  some  other  device.  In  other  words,  the 
Examiner  fails  to  recognize  that  someone  mnst  conceive 
the  desirability  of  combining  such  an  averaging  mechan¬ 
ism  as  that  disclosed  in  the  Palmer  patent  with  a  sextant 
before  it  conld  be  recognized  that  these  two  devices  might 
be  combined.  Moreover,  it  is  snbmitted  that  the  Examiner 
has  failed  to  realize  that  he  is  relying  upon  the  disclosure 
of  the  instant  application  for  the  initial  concept  of  com¬ 
bining  an  averaging  device  with  an  averaging  mechanism 
and  for  that  reason  believes  that  it  is  obvions  to  select 
one  sextant  which  fortnitonsly  might  be  combined  with 
one  form  of  averaging  device  to  prodnce  applicant’s  com¬ 
bination  when  the  art  is  replete  with  observation  instru¬ 
ments  and  averaging  devices  that  conld  not  be  combined 
with  each  other.  Once  the  idea  has  been  suggested  of 
combining  an  averaging  device  and  a  sextant,  it  is  not 
difficult  for  the  Examiner  to  pick  and  choose  among  the 
various  patents  that  he  has  available  and  say  that  it  would 
be  obvious  to  combine  these  patents.  However,  in  the  ab¬ 
sence  of  such  a  suggestion,  it  is  not  seen  that  this  com- 
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bination  is  suffidently  obvious  for  even  the  inventors  j  in 
the  are  to  suggest  such  a  combination. 

The  ^Examiner  admits  that  the  Pahner  et  al  averaging 
device  cannot  be  combined  with  the  Hammond  sextant 
without  modification.  He  admits  that  it  would  be  n^ 
essary  to  recalibrate  the  Palmer  averaging  device  in  de¬ 
gress  and  minutes  in  order  to  make  it  operate  to  averse 
a  plurality  of  measurements  made  with  the  Hammond 
sextant.  What  the  Examiner  does  not  recognize  is  that 
the  Palmer  device,  as  presently  constituted,  would  Aot 
be  sufficiently  accurate  for  applicant's  purposes  and  would 
require  complete  reconstruction  in  order  to  make  it  suit¬ 
able  for  use  with  applicant's  device.  It  is  to  be  no^ 
that  the  Palmer  device  is  arranged  to  average  valhes 
between  zero  and  one  hundred,  these  numbers  being  d^ 
posed  along  a  90°  arc  of  a  circle.  Therefore,  the  Pahher 
device  would  have  to  have  at  least  one  tooth  for  each  num¬ 
ber  in  order  to  average  whole  numbers.  Therefore,  the 
total  number  of  teeth  on  the  disc  of  the  Palmer  device 
would  be  400  or  a  multiple  thereof.  Inasmuch  as  th^re 
are  360°  in  a  circle,  400  teeth  could  not  be  used  on  lihe 
disc  to  give  readings  corresponding  to  the  average  ot  a 
plurality  of  measurements  with  the  sextant,  within  jan 
accuracy  of  even  one  degree.  In  order  to  make  the  Palirker 
device  correspond  to  the  Hammond  sextant,  it  would 
be  necessary  to  provide  the  averaging  disc  of  Palmer 
with  360  ratchet  teeth  to  make  the  device  accurate  to  One 
degree.  In  order  to  make  the  device  accurate  to  minutes, 
as  in  applicant’s  device,  it  would  be  necessary  to  provide 
21,600  ratchet  teeth  on  the  disc,  an  obvious  impossibililty, 
unless  the  disc  were  so  large  as  to  make  the  Palmer  et|  al 
device  unsuitable  for  use  with  a  sextant.  For  exampjle, 
if  the  ratchet  teeth  were  1/60  of  an  inch  in  width,  ajnd 
such  a  size  is  too  small  to  be  practical,  the  circumfereUce 
of  the  dial  would  be  360  inches  and  its  diameter  over  |00 
inches.  Even  assuming  that  a  double  pawl  system  w^re 
used  the  diameter  of  the  disc  would  be  over  50  inches.  | 

This  reconstruction  of  the  Palmer  device  described 
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above  clearly  is  not  suggested  either  by  Hammond  or 
by  Palmer  et  aL  Therefore,  the  Examiner  is  going  to 
extremes  in  suggesting  that  the  ordinary  mechanic,  or 
even  the  man  skilled  in  the  art,  conld  easily  combine 
the  Hammond  and  Palmer  devices  without  the  exercise 
of  inventive  genius. 

EssentisiUy,  the  Examiner’s  position  seems  to  be  that 
it  is  obvious  to  combine  the  disclosures  of  the  Hammond 
and  Palmer  patents,  if  the  desirability  of  connecting  them 
is  suggested,  if  the  Palmer  device  is  recalibrated  to  make 
it  read  in  degrees  and  minutes  and  if  the  drive  for  the 
indicating  disc  is  altered  so  that  the  device  can  give  an 
accurate  reading.  Unless  the  Examiner  can  eliminate  aU 
of  these  “ifs”  by  shovjing  that  persons  other  than  him¬ 
self  and  without  the  benefit  of  applicant’s  disclosure  had 
recognized  the  desirability  of  providing  averaging  sex¬ 
tants  and  showing  how  such  sextants  could  be  made,  it 
is  submitted  that  applicant  is  entitled  to  patent  protection 
on  his  invention  commensurate  with  his  contribution  as 
the  first  inventor  vn  this  fiedd. 

We  desire  to  point  out  that  we  know  of  two  other 
patents  for  averaging  devices,  namely,  the  Gray  patent 
with  which  this  application  was  in  interference  and  the 
Thurlow  patent  No.  2,162,767.  The  application  which  even¬ 
tuated  into  applicant’s  original  patent  was  involved  in 
interference  with  the  Thurlow  application.  In  each  in¬ 
stance,  applicant  was  awarded  the  broad  counts  of  the 
interference.  The  claims  in  interference  had  been  passed 
upon  by  the  Patent  Office  and  indicated  allowable.  These 
interferences  show  that  applicant  was  the  first  to  con¬ 
ceive  the  desirability  of  combining  an  averaging  device 
with  a  sextant  and,  therefore,  that  he  is  the  first  in  the 
art  to  make  such  a  combination. 

These  interferences  have  cost  applicant  a  rather  large 
sum  and  subjected  him  to  considerable  hardship.  The 
results  of  the  prosecution  of  these  interferences  are  with¬ 
out  value  so  far  as  applicant  is  concerned,  for  the  reason 
fTiftf.  the  Bveritt  v.  Thurlow  interference  was  improperly 
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declared  and  it  appears  that  there  is  a  difference  in  tne 
opinion  of  Examiners  in  different  divisions  as  to  tne 
patentability  of  the  count  of  the  Everitt  v.  Gray  inter¬ 
ference.  j 

Applicant  has  tried  to  place  the  application  in  the  best 
possible  condition  to  protect  the  invention  and,  at  tpe 
same  time,  to  comply  with  the  requirements  of  the  Exaifn- 
iners,  as  evidenced  by  his  amendments  to  the  claims  ahd 
the  number  of  rewritten  claims.  It  is  thought  that  the 
least  that  can  be  asked  of  the  Patent  Office  is  that  it  ^ 
reasonably  consistent  in  reaching  its  conclusions  as  ito 
what  is  and  what  is  not  patentable.  ! 

We  recognize  that  the  filing  of  a  reissue  application 
reopens  the  application  to  complete  re-examination,  l|ut 
it  is  believed  that  reopening  the  application  does  4®* 
permit  the  Examiner  to  disregard  all  that  has  gone  before 
and  to  restrict  applicant’s  claims  by  combining  the  d^ 
closures  of  patents  which,  at  best,  are  from  non-analogo|ns 
arts  in  the  absence  of  any  disclosure  of  the  desirability 
of  so  combining  them.  H  the  Examiner’s  position  w^re 
correct,  there  would  be  little  or  no  invention  in  any  n^w” 
combination. 

In  view  of  the  foregoing,  it  is  respectfully  sub 
that  the  Examiner  should  reconsider  his  rejection  of 
13,  15  and  16  and  allow  these  claims. 

If  the  Examiner  believes  that  the  application  is 
rendered  allowable  by  the  proposed  amendments  to 
claims,  it  is  respectfully  requested  that  the 
enter  Ihis  amendment  to  place  the  application  in  better 
dition  for  appeal  to  the  Board  of  Appeals. 

Respectfully  submitted, 

Hoguet,  Neary  &  Campbell, 

Attorneys  for  Applicant^ 
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DEPASTME2<7T  07  COMMEBCE 
XJUITED  STATES  PATENT  077ICE 
WASHIN6T0N 

AppKcant:  PhiKp  Francis  Everitt 

Ser.  No.:  345,865 

Filed:  July  16,  1940 

For:  CALCULATING  MECHANISM  FOB  MEASTJE. 
ING  INSTEUMENTS 

Hognet,  Neary  &  Campbell  Paper  No.  9 
90  Broad  Street  Mailed  Feb  20  1942 

New  York,  N.  Y. 

In  response  to  amendment  filed  February  10, 1942,  paper 
No.  8. 

In  the  remarks  of  paper  No.  8,  applicant  refers  to  a 
photostatic  copy  of  a  proposed  change  to  Figure  5  of 
the  drawing.  No  such  copy  was  found  with  paper  No. 
8  as  filed. 

The  amendment  of  paper  No.  8  will  be  entered  as 
placing  the  case  in  better  condition  for  consideration  upon 
appeal. 

Claim  23  now  api)ears  allowable. 

Claim  24  (formerly  5)  is  indefinite  in  that  no  use  for 
counting  mechanism  is  developed.  To  remedy  this,  and 
said  cowfdvng  mechanism  and  should  be  inserted  following 
“element”.  Otherwise  this  claim  apears  to  be  allowable. 

The  rejection  of  Claim  25  (formerly  6)  will  be  main¬ 
tained  unless  and  until  the  drawing  is  corrected  in  a 
manner  to  comply  with  Eule  50. 

Claims  26  and  27  (former  8  &  12)  are  considered  allow¬ 
able  as  are  Claims  13  and  14  (as  amended). 

The  rejection  of  Claims  15  &  16  will  be  maintained  upon 
the  ground  that  they  are  functional  and  indefinite.  See 
paper  No.  5,  last  paragraph. 

Claims  17,  18  &  21  have  been  indicated  as  allowable. 

Claims  19  &  20  as  amended  are  deemed  allowable. 

I  L  Tiisann, 

Examiner, 
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m  THE  UIJITED  STATES  PATENT  OPPICE 

Applicant:  P.  F.  Everitt 
Scr.  No.:  345,865 
Filed:  July  16,  1940 

For:  CALCtTLATING  MECHANISM  POE  MEASUtl- 
DJG  INSTEUMENTS 

Febmary  28,  1942 

Hon.  Conmiissioner  of  Patents 
Washington,  D.  C. 

ffir: 

! 

In  response  to  the  Official  Action  of  February  20,  1942, 
please  amend  the  above-entitled  application  as  follows:] 

.  I 

Rewrite  <^1^1^  15  as  follows: 

I 

14 — [28.]  A  device  for  measuring  the  average  altitude  of 
a  celestial  body  comprising  an  observation  instrument 
having  a  movable  optical  element  for  TnAlring  a  measm^e- 
ment,  fine  adjustment  means  for  moving  said  opti<^ 
element,  a  register  on  said  instrument  and  mechan^m 
connecting  said  fine  adjustment  means  and  said  register 
for  transmitting  movement  of  said  fine  adjustment  mea^ 
effected  during  measurement  of  said  altitude  to  said  re^> 
ister  to  give  a  numerical  average  of  the  measuremen|ts 
taken  by  said  observation  instrument. —  j 

Cancel  claim  16.  \ 

Claim  17,  line  3,  cancel  “gearing’^  and  substitute — a 
reduction  drive — 

Claims  20  and  21,  line  1  of  each,  cancel  ^*a  sextanj 
and  substitute — an  observation  instrument —  j 

Claims  23  and  24,  line  1  of  each,  cancel  “A  sextanj 
and  substitute — ^An  observation  instrument — 

Claim  24,  line  4,  following  “element’^  insert — and  said 
counting  mechanism  and —  | 

Claim  26,  lines  8  and  10,  cancel  “counter’’  and  subs^- 
tute— counting  mechanism — I 
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REMARKS 

It  is  regretted  that  the  photostatic  copy  of  Figure  5 
of  the  drawings  was  not  enclosed  with  the  amendment 
of  February  10,  1942.  The  photostatic  copy  of  the  draw¬ 
ings  is  submitted  herewith.  If  the  proposed  change  in 
the  drawing  is  approved  by  the  Examiner,  a  new  sheet  of 
drawings  will  be  submitted. 

It  is  believed  that  the  proposed  change  in  Figure  5 
of  the  drawings  will  overcome  the  rejection  of  claim  25 
and  will  render  this  claim  allowable. 

We  have  not  received  the  original  Letters  Patent  .Noi 
2,145,347  as  yet,  but  will  surrender  it  to  the  Patent  Office 
as  soon  as  it  is  received. 

Claim  17  is  amended  to  refer  to  a  “reduction  drive” 
instead  of  “gearing”.  It  is  submitted  that  this  change 
is  not  objectionable  inasmuch  as  “reduction  drive”  was 
regarded  as  proper  in  allowed  claim  26. 

Claims  20,  21,  23  and  24  are  amended  to  refer  to  “ob¬ 
servation  instrument”  rather  than  “sextant”. 

Claim  24  has  been  amended  to  include  “and  said  count¬ 
ing  mechauism  and”  in  the  fourth  line  thereof  to  over¬ 
come  the  rejection  on  the  ground  of  indefiniteness. 

Claim  26  is  amended  to  refer  to  “counting  mechanism” 
instead  of  “counter”  in  order  to  render  the  terminology 
consistent. 

In  an  attempt  to  overcome  the  rejection  of  claims  15 
and  16  as  functional  and  indefinite  and  thereby  avoid  the 
necessity  of  taking  an  appeal  in  the  instant  application, 
clftim  16,  has  been  canceled  and  claim  15  is  rewritten 
as  new  claim  28.  This  claim  is  drawn  along  the  lines 
of  ^owed  claim  14  with  the  exception  that  the  “rotatable 
sight  measuring  knob”  and  “gears”  called  for  in  this 
cImtu  are  not  included  in  claim  28.  Instead,  claim  28 
ftftlla  for  “fine  adjustment  means  for  moving  the  optical 
element”  and  “mechanism  connecting  said  fine  adjust¬ 
ment  means  and  said  register”. 
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It  is  snbmitted  that  new  daiin  28  is  definite  and 
cites  a  specific  combination  of  definite,  related  element. 
The  “fine  adjustment  means’’  is  a  definite  and  kao'v^ 
type  of  mechanism.  A  register  is  a  known  type  of  devi<^. 
The  mechanism  for  connecting  these  elements  is  redt^ 
broadly,  but  its  function  and  relationship  to  the  fiihe 
adjustment  means  and  the  register  are  set  forth  defi¬ 
nitely.  Thus,  claim  28  defines  a  combination  of  elements 
and  not  a  single  means  and  relies  upon  structure  and  t^ie 
relationship  of  the  elements  for  its  novelty  rather  tbf^Ti 
the  individual  functions  of  any  or  all  of  the  elemen^. 
inasmuch  as  new  claim  28  is  similar  to  allowed  clai^ 
14,  with  the  exceptions  noted  above,  it  is  submitted  th^t 
new  28  is  directed  to  patentable  subject  matter  and 
should  be  allowed.  i 

Claims  7,  13,  14,  17-20,  23,  26  and  27  having  be^n 
allowed,  it  is  respectfully  submitted  that  the  applicatipn 
is  now  in  condition  for  allowance.  j 

I 

Eespectfully  submitted, 

Hoguet,  Neary  &  Campbell,  j 

Attorneys  for  Applicant. 
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depastment  of  commebce 

UNITED  STATES  PATEl<rr  OFFICE 
BICHMOND,  YIBODmL 

Paper  No.  11 
Mailed  Mar  6  1942  j 

Applicant:  PMKp  Francis  Everitt  ! 

Ser.  No.:  345,865 
Piled:  Jnly  16,  1940 

For:  CALCULATING  MECHANISM  FOE  MEASl^ 
ING  INSTBUMENTS 

Hognet,  Neary  &  Campbell 
90  Broad  Street 
New  York,  N.  Y. 

Besponsive  to  amendment  of  March  2,  1942,  paper  ^o. 

10.  I 

Papers  8  and  10,  February  10,  1942  and  March  2, 1^42, 
respectively,  will  be  entered  under  Buie  68,  paragraph  2. 
The  amendments  apparently  place  the  case  in  allowable 
condition.  However,  unless  the  patent  of  which  thid  is 
an  application  for  reissue,  or  a  satisfactory  affidavit  as 
to  the  loss  thereof,  as  provided  by  Buie  91,  is  filed  within 
the  statutory  six  months  period  running  from  Februjary 
2,  1942,  the  case  may  be  held  abandoned.  I 

The  drawing  wiU  be  corrected  as  per  sketch  filed  \^th 
paper  No.  10,  in  support  of  Claim  25.  No  further  am^d- 
ments  to  the  claims  will  be  entered.  | 

K  C.  Pu^  I 
Examiner. 
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m  THB  UKTEED  STATES  PATENT  OFFICE 

Applicant:  Philip  Francis  Everitt  Biv.  62 
Ser.  No.:  345.865  Eooml56E 

Filed:  Jnly  16,  1940 

For:  CALCULATING  MECHANISM  FOB  MEASUE- 
ING  INSTEUMENTS 

Jnly  1,  1942 

Hon.  Commissioner  of  Patents 
Washington,  D.  C. 

Sir: 

We  enclose  herewith  the  original  deed  of  patent  No. 
2445,347,  issued  January  31,  1939,  to  Henry  Hughes  & 
Son  Limited,  as  assignee  of  Philip  Francis  Everitt,  the 
original  of  the  above-identified  reissue  application. 

The  surrender  of  the  original  patent  herewith  completes 
the  requirement  necessary  to  issue  the  reissue  under 
th  conditions  specified  in  the  Examiner’s  letter  of  March 
6,  1942.  The  original  deed  had  to  be  obtained  from  Eng¬ 
land,  and  the  delay  was  caused  by  the  war. 

EespectfuUy, 

Hoguet,  Neary  &  Campbell, 
j  Attorneys  for  Applicant. 


Hffci.icltlt  TOiTEnOMrTHiSSg:  BKKSEXaafc  j 

PHIII?  FRA^'CIS  ol  Ilford,  England, 

assignor  to  HiKRY  HUGHES  .&^j^^Ciji3TED,  of  London,  England, 
a  corporation  of  Great^Ji^s^in,  j 


xt*  -mr.  C^m  antMMlonoiP  €»f  IHitontM  Jk.  i-KTmoM 
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[Everitt  Patent  No.  2,145,347  appears  as  Plainfaffs* 
Exhibit  No.  2  at  p.  695.]  I 


depabtment  of  commebce  I 

IJinTED  STATES  PATEKT  OFFICE  j 

BICHMOin),  YIBQI27IA  | 

i 

Applicant:  Philip  Francis  Everitt  Paper  N^  13 

Ser.  No.:  345-865  Jnl  7  19^ 

Piled:  Jnly  16, 1940  | 

For:  CALCULATING  MECHANISM  FOE  MEA^tfE- 

ING  INSTEUMENTS  I 

i 

Hoguet,  Neary  &  Campbell  | 

90  Broad  Street  | 

New  York,  New  York  | 

i 

In  response  to  communication  filed  July  2,  1942,  p^per 
No.  12.  j 

As  the  original  drawing  cannot  be  corrected  forj  use 
in  a  reissue,  it  will  be  necessary  to  file  a  new  sheet  l|  cor¬ 
rected  as  per  sketch  filed  with  paper  No.  10,  March  2, 1942. 

Such  new  sheet  should  be  filed  before  the  close  of 'Au¬ 
gust  3,  1942,  to  avoid  a  possible  holding  of  abandoim|Lent. 
Filing  of  the  original  patent  with  paper  No.  12  is  nested. 

E.  C.  Pugh,  I 
Examiner. 
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m  THB  UJSITED  STATES  PATEITT  OFFICE 

AppKcant:  Philip  Francis  Everitt 
Ser.  No. :  345,865 
Filed:  July  16, 1940 

For:  CALCULATING  MECHANISM  FOE  MEASUE- 
ING  INSTEUMENTS 

July  16,  1942 

Hon.  Commissioner  of  Patents 
Washington,  D.  C. 

Sir: 

In  accordance  with  the  Examiner  requirement,  we  are 
submitting  herewith  new  sheet  1  of  the  drawings  to  be 
substituted  for  sheet  1  of  the  drawings  as  originally 
hied.  Figure  5  of  the  drawings  is  corrected  to  disclose 
the  gear  shifting  mechanism  described  in  the  specihcation. 

The  application  is  now  believed  to  be  in  condition  for 
issuance. 

EespectfuUy  submitted, 

Hoguet,  Neary  &  Campbell, 

Attorneys  for  Applicant. 

DEPABTMENT  OF  COIOEEBCE 
UNITED  STATES  PATENT  OFFICE 
BICHMOND,  VIBGINIA 

Applicant:  Philip  Francis  Everitt 
Ser.  No.:  345,865  Paper  No.  15 

Kled:  July  16, 1940  Mailed  Aug  7  1942 

For:  CALCULATING  MECHANISM  FOE  MEASUE- 
ING  INSTEUMENTS 
Hoguet,  Neary  &  Campbell, 

90  Bro^  Street, 

New  York,  N.  Y. 

Li  resjKinse  to  communication  hied  July  17,  1942,  paper 
No.  14. 

The  Office  letter  of  July  7, 1942,  paper  No.  13,  indicating 
that  a  new  sheet  1  of  the  drawings  only  need  be  hied. 
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was  in  error  in  that  a  complete  new  drawing  shonld  ha^e 
been  reqnired.  This  error  is  sincerely  regretted.  ' 

By  instructions  of  the  Supervisory  Examiner,  appli¬ 
cant  is  given  two  months  in  which  to  file  a  new  sheet  2. 
Failure  to  file  such  sheet  within  the  limit  set  may  result 
in  a  holding  of  abandonment.  !  . 

A  time  limit  is  set  to  expire  October  10,  1942.  ! 

E.  C.  Pugh,  I 

Examine.  | 

Approved  for  shortened  period  Aug.  6,  1942,  C.  L.  WL, 
Supervisory  Examiner.  I 


nr  THE  TTEnTED  STATES  PATENT  OFFICE  j 

Applicant:  Philip  Francis  Everitt  I 

Ser.  No.:  345,865  j 

Filed:  July  16,  1940  j 

For:  CALCULATING  MECHANISM  FOE  MEASUEr 
ING  INSTEUMENTS 

August  11,  1942  I 
Hon.  Commissioner  of  Patents,  | 

Washington,  D.  C.  | 

Sir:  I' 

I 

Submitted  herewith  is  new  sheet  2  of  the  drawings,  ii^ 
accordance  with  the  requirement  of  the  Examiner.  I 
The  application  is  believed  to  be  in  condition  for  issue] 

EespectfuUy  submitted,  1 

Hoguet,  Neary  &  CampbeH,  | 
Attorneys  for  Applicant,  | 
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DEPASTMENT  OF  COMICEBCE 
UHITED  STATES  PATElfT  OFFI(3B 
BICHMOND,  VIBGnsriA 

August  Twenty-two,  1942 
Philip  Francis  Everitt,  Assor. 

Sir: 

Your  application  for  Beissne  for  Patent  No.  2,145,347 
for  improvement  in  Calculating  Mechanism  for  Measur¬ 
ing  Instruments  has  been  examined  and  allowed,  14  claims. 

The  patent  will  be  forwarded  to  you  as  soon  as  prac¬ 
ticable,  in  due  order  of  business. 

Very  EespectfuUy, 

Conway  P.  Cog, 
Commissioner  of  Patents. 

Hoguet,  Neary  &  Campbell, 

90  Bro^  Street, 

New  York,  N.  Y. 

[Everitt  Reissue  Patent  No.  22,184  appears  as  Plaintiffs’ 
Exhibit  No.  2-A  at  p.  701.] 
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1940  CONTENTS  | 

Application  .  papers: 

1.  Print  Jnly  20/40 

2.  Title  Report  Jnly  24/40 

3.  Intf  Letter  Sep  19  1940  j 

4.  Intf  Brief  Oct.  18/41  Dissolved  | 

5.  Rejection  Dec  15  1941  | 

6.  Amendment  A  Jan.  8/42  | 

7.  Final  Rejection  Feb  2-1942  j 

8.  Amendment  B  Feb.  10/42  | 

9.  Rejection  Feb  20  1942  j 

10.  Amendment  C  &  pt  Mar.  2/42  | 

IL  Letter  Mar  6  1942  | 

12.  Letter  &  patent  Jnly  2/42  | 

13.  Letter  Jnl  7  1942 

14.  Letter  &  New  Drawing  Jnly  17/42 

15.  Letter  Ang  7  1942 

16.  Letter  &  New  Drawing  Ang.  12/42  | 

I 

I 

-  I 

Eriiihlt  Now  25 

DEPABIMEirr  OF  COSOCEBCB  j 

tmiTKD  STATES  PATENT  OFFICE  j 

To  all  persons  to  whom  these  presents  shall  come.  Greeting: 

This  is  to  certify  that  the  annexed  is  a  tme  copy 
the  records  of  this  office  of  the  File  Wrapper  and 
tents,  in  the  matter  of  the  Abandoned  Application  o^ 
Philip  Francis  Everitt,  j 
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Filed  Angust  23,  1940,  Serial  Number  353,857,  for  Im¬ 
provement  in  Sextants  and  Similar  Instmments  for  An- 
gnlar  Measurements. 

In  Testimony  Whereof  I  have  herennto  set  my  hand 
and  cansed  the  seal  of  the  Patent  Office  to  be  afiSxed  at 
the  City  of  Washington,  this  second  day  of  October,  in 
the  year  of  onr  Lord  one  thousand  nine  hundred  and 
fifty-three  and  of  the  Independence  of  the  United  States 
of  America  the  one  hundred  and  seventy-eightL 

Eobert  C.  Watson, 
Commissioner  of  Patents. 

Attest: 

T.  P.  Eeynolds, 

Chief  of  Division. 

Continuation  of  App.,  No.  194,664,  filed  Mar.  8,  1938. 

Name;  Philip  Francis  Everitt,  Ansor.  of  2/3  to  Arthur 
Joseph  Hughes,  of  Chigwell  Bow,  Essex,  England  and 
Henry  Hughes  &  Son  limited,  of  London,  England,  a  Corp. 
of  Great  Britain,  of  Uford,  l^gland. 

Invention:  Sextants  and  Similar  Instruments  for  An¬ 
gular  Measurement. 

Original  application  filed  complete  Aug.  23,  1940. 

Parts  of  application  filed  Aug.  23,  1940. 

Drawings  transferred  back  to  Ser.  No.  194,664. 

Examined  and  passed  for  Issue  June  20,  1941,  E.  C. 
Pugh,  E:n'.  Div.  62. 

Notice  of  Allowance  Withdrawn  . 

Attorney;  Hoguet,  Neary  &  Campbell,  90  Broad  Street, 
New  York,  N.  Y. 

Associate  Attorney,  Martin  T.  Fisher,  Colorado  Bldg., 
City. 

No.  of  Claims  Allowed,  13 ;  Print  Claim  1  in  0.  G.  Class 
33/70. 

Title  as  allowed;  Sextant  and  Similar  Instruments  for 
Angular  Measurement. 

Great  Britain,  June  7, 1937 
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HOQUET,  HEABY  ft  CAMPBELL  | 

90  BSOAD  STEEET  | 

ITEW  YOBK  I 

Angust  22, 1940  ' 

Hoxl  Commissioner  of  Patents  ! 

Washington,  D.  C.  I 

Sir:  .  ! 

1 

We  enclose  herewith  for  filing  an  application  for  letters 
patent  of  the  United  States  in  the  name  of  Philip  Franks 
Everitt  for  “Lnprovements  in  or  Belating  to  Sextants 
and  Similar  Instmments  for  Angular  Measurement  i 
The  application  consists  of  Petition,  Specification, 
Claims,  Oath  and  three  sheets  of  drawings.  j 

Our  check  in  the  amount  of  $30.00  to  cover  the  govern¬ 
ment  filing  fee  is  also  enclosed  herewith.  ' 

Eespectfully, 

Hoguet,  Neary  &  Campbell, 

Endosures. 


HOQ17ET,  NEABY  ft  CAMPBELL 
90  BBOAD  STREET 
NEW  YOBK 

PETITION 
To  the  Commissioner  of  Patents: 

Your  petitioner,  Philip  Francis  Everitt,  a  subject  jof 
the  King  of  Great  Britain  and  a  resident  of  Hf ord.  County 
of  Essex,  England,  whose  Post  OflSce  address  is  29,  Exeter 
Gardens,  Uford,  County  of  Essex,  England,  prays  tl^at 
Letters  Patent  may  be  granted  to  him  for  the  Improve¬ 
ments  in  or  Belating  to  Sextants  and  Similar  Instal¬ 
ments  for  Angular  Measurement  set  forth  in  the  annexed 
specification;  and  hereby  appoints  Hoguet,  Neary  &  Cano^p- 
bell,  a  firm  composed  of  Worthington  Campbell,  Geoi^ 
H.  Corey,  Granville  M.  Brumbaugh,  Walter  H.  Free,  El^u 
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M.  Graves,  Mark  N.  Donohne  and  Leland  L.  Chapman, 
with  offices  at  90  Broad  Street,  New  York  (hty,  Eegistra- 
tion  No,  12409,  principal  attorneys  with  fnll  power  of 
snbstitntion,  revocation  and  addition,  to  prosecnte  this 
application,  to  make  alterations  and  amendments  therein, 
to  receive  the  patent,  and  to  transact  all  bnsiness  in  the 
Patent  Office  in  connection  therewith;  and  appoints  Mar¬ 
tin  T.  Fisher,  Colorado  Building,  Washington,  D.  C.,  as¬ 
sociate  attorney  with  the  nsnal  powers. 

Please  address  all  commnnications  to  the  principal  at¬ 
torneys  at  90  Broad  Street,  New  York. 

Philip  Francis  Everitt 
SPECIFICATION 
To  All  Whom  It  May  Concern: 

Be  it  known  that  I,  Philip  Francis  Everitt,  a  subject  of 
the  King  of  England  and  a  resident  of  Bford,  ^unty 
of  Essex,  England,  have  invented  Improvements  in  or 
Belating  to  Sextants  and  Similar  Instruments  for  Angular 
Measurement  of  which  the  following  is  a  specihcation: 

This  invention  relates  to  sextants  and  similar  instru¬ 
ments  for  the  measurement  of  angles  in  which  a  member — 
a  mirror  in  the  case  of  a  sextant — is  mounted  for  rota¬ 
tion  and  the  angular  movement  of  which  is  measured  to 
give  the  angle  required-  In  such  instruments  provision 
is  generally  made  for  coarse  and  fine  adjustment  of  the 
rotatable  member  and  in  sextants  the  mirror  is  generally 
mounted  rigidly  on  an  arm  or  carrier  which  can  be  given 
a  fast  or  slow  swinging  movement  so  that  the  same  mem¬ 
ber  is  used  for  both  coarse  and  fine  adjustments. 

This  is  a  continuation  of  my  application  Serial  Number 
194,664  filed  March  8,  1938,  now  abandoned.  , 

The  object  of  the  present  invention  is  to  provide  an 
improved  construction  of  sextant  or  similar  instrument 
in  which  the  adjustments  are  more  easily  carried  out  than 
in  existing  instruments  and  a  further  object  is  to  simplify 
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the  constmction  of  the  instrnment  while  retaining  a  high 
order  of  accuracy.  1 

A  still  further  object  of  the  invention  is  to  provi<ie 
an  improved  fine  adjustment  or  slow  motion  mechanisin 
and  to  provide  an  improved  coarse  adjustment  or  fa^t 
motion  whereby  the  rotatable  member,  (Le.,  the  mirrcfr 
in  a  sextant)  can  be  released  from  the  fine  adjustmex^t 
mechanism  and  turned  freely  and  then  reconnected  1b 
the  fine  adjustment  mechanism  after  being  turned  through 
a  predetermined  definite  angle  or  multiples  thereof. 

Other  objects  of  the  invention  are  to  provide  meai^ 
whereby  the  average  value  of  a  predetermined  number 
of  reacfings  of  the  measuring  instrument  can  be  read  on 
immediately  the  number  of  readings  has  been  complete<^ 
and  also  to  provide  means  for  preventing  an  operator 
from  taking  more  than  the  predetermined  number  of  read¬ 
ings  in  the  series  to  be  averaged.  j 

In  one  suitable  form  of  fast  motion  or  coarse  adjust- 
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ment  mechanism  two  plates  are  provided,  one  having 
equally  spaced  holes  disposed  in  a  circle  and  the  othcir 
having  corresponding  pins  or  projections;  one  of  tile 
plates  is  secured  to  the  axis  of  the  slow  motion  mechanisin 
while  the  other  plate  carries  the  mirror  of  the  sustaiit 
or  other  instrument  and  is  normally  coupled  to  the  fir^ 
plate  through  the  pins  and  holes.  The  two  plates 
however,  be  disengaged  from  each  other  and  the  pla^ 
carrying  the  mirrror  can  be  rotated  relatively  to  the 
other  to  readjust  the  position  of  the  pins  with  respec^ 
to  the  holes,  and  the  plates  re-engaged  so  that  the  mirror 
has  been  turned  through  an  angle  corresponding  to  one 
or  more  of  the  spaces  between  the  holes.  I 

This  arrangement  may  be  regarded  as  the  introductioii 
of  a  second  phantom  axis  of  rotation  for  the  mirror  which 
does  not  introduce  errors  of  eccentricity  usually  assc^ 
dated  with  two  concentric  rotational  axes.  | 

Other  imjxortant  features  of  the  inventions  will 
apparent  from  the  aocomx>anying  detailed  description  and 
the  ddma  appended  at  the  end  of  the  description. 
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Furthermore,  the  arrangement  above  described  can  be 
modified  in  various  ways  as  will  be  apparent  from  the 
following  description,  which  refers  to  one  preferred  con¬ 
structional  form  of  a  sextant  as  an  example  of  an  instru¬ 
ment  to  which  the  invention  is  applicable. 

The  accompanying  drawings  show  only  those  parts  of 
a  sextant  which  are  relevant  to  the  present  invention  and 
in  the  drawings: 

Fig.  1  is  an  elevation  of  the  parts  as  viewed  when  using 
the  sextant 

Fig.  2  is  a  corresi)onding  sectional  view,  but  with  the 
sextant  mirror  shown  horizontal  and  with  certain  x)arts 
of  the  internal  gearing  omitted  for  the  sake  of  clearness. 

Fig.  3  is  a  view  looking  in  the  direction  of  arrow  A  in 
Fig.l. 

Fig.  4  is  a  side  elevation  looking  in  the  direction  of 
arrow  B  in  Fig.  2. 

I^g.  5  is  a  sectional  view  corresiwnding  to  Fig.  4. 

Mgs.  6,  7  and  8  are  enlarged  detail  views  of  the  cut-off 
mechanism;  Fig.  6  being  an  elevation.  Mg.  7  a  section  on 
line  Vll-Vll  of  Fig.  6,  and  Mg.  8  is  a  section  on  line 
Vni-Vlll  of  Mg.  6. 

The  sextant  mirror  is  indicated  at  1  and  is  held  in  a 
frame  2  which  is  secured  diametrically  across  the  face  of  a 
circular  plate  or  disc  3  preferably  made  of  stainless  steeL 
This  disc  3  has  secured  to  it,  by  plates  4  and  screws  5, 
three  inns  6  which  are  also  preferably  made  of  stainless 
steel  and  extend  through  the  plate  3  and  project  from 
the  face  of  the  disc  opposite  to  that  on  which  the  mirror 
1  is  secured.  The  three  pins  6  are  spaced  120®  apart 

A  lever  7  has  an  enlarged  circular  head  8  which  is 
slightly  greater  in  diameter  than  the  disc  3  and  is  re¬ 
cessed  to  receive  a  circular  plate  9  (Mg.  2)  which  is  se¬ 
cured  to  the  lever  head  8  by  screws,  such  as  indicated  at 
10.  The  plate  9  has  three  groups  of  holes  11  (Mg.  3) 
drilled  in  a  cirde  of  the  same  diameter  as  the  circle  de¬ 
fined  by  the  three  pins  6  and  the  holes  11  are  spaced  5® 
apart  from  each  other  and  the  groups  are  spaced  120® 


895 


Defendant's  Exhibit  No.  25  (Cowt^d.)  i 

apart  The  holes  11  and  the  pins  6  are  made  and  p^- 
tioned  as  accurately  as  possible  so  that  the  pins  and 
holes  engage  for  all  positions.  The  lever  7  fnlcmmsl  on 
an  integral  conical  gronnd  center  12  which  fits  int^  a 
corresponding  tapering  bearing  13  secnred  to  the  fi^tme 
14  of  the  sextant  | 

The  pins  6  are  held  in  the  holes  11  by  the  actioz][  of 
a  hdical  coil  spring  15  which  bears,  throngh  a  collar  16^  on 
the  end  of  the  conical  center  12  and  on  the  inside  of  a  mob 
17  which  is  secured  to  the  end  of  a  spindle  18  projecting 
from  the  center  of  the  disc  3.  By  pushing  the  knol^  17 
inwards,  the  disc  3  is  moved  away  from  the  holed  p^te 
9  and  Ihe  pins  6  disengaged  from  the  holes  11  and]  by 
rotating  the  knob  17  while  it  is  still  pushed  in  the  disc 
3  and  mirror  1  ca  nbe  rotated  through  5^  or  multij^les 
thereof  imtil  the  pins  6  come  opposite  the  next  or  smc- 
ceeding  holes  of  each  group  and  the  knob  then  released 
to  allow  the  pins  to  re-enter  the  holes.  Eadi  rotation 
through  5®  of  the  disc  3  relative  to  the  lever  7  of  coime 
involves  a  rotation  through  10°  of  the  light  rays  refle<ked 
from  the  mirror  1  and  the  above  described  movements 
constitute  the  coarse  adjustment  of  the  sextant.  tFhe 
free  ends  of  the  pins  may  be  rounded,  or  other  melans 
may  be  provided,  to  insure  that  the  pins  6  always  eitter 
the  holes  11  on  the  release  of  the  knob  17  even  if  the 
adjustment  has  not  been  exactly  5°  or  multiples  ther^f. 
By  providing  ten  holes  in  each  group  as  shown  the  i^ex- 
tant  can  have  a  course  adjustment  through  a  total  raUge 
of  90°  and  the  extent  of  the  adjustment  is  indicated  ^ 
an  index  mark  on  a  projection  19  (Figs.  3  and  4)  from 
the  disc  3  which  moves  against  a  scale  20  (Fig.  4)  mailed 
on  the  casing  of  the  instrument.  I 

The  fine  adjustment  of  the  sextant  mirror  is  effected 
by  swinging  the  lever  7  on  its  conical  center  12  thro^igh 
a  total  range  of  movement  of  about  7%°  by  meand  of 
the  micrometer  screw  mechanism  described  below,  and 
it  should  be  noted  here  that  the  axial  center  line  of  the  edni- 
eal  center  12  is  the  true  axis  of  rotation  of  the  mirror  i^Tid 

i 

1 

I 


896 


Defendant's  Exhibit  No,  25  (Cont^d.) 

the  arrangement  of  pins  and  holes  for  coarse  adjost- 
ment  as  described  above  may  be  regarded  as  the  intro- 
dnction  of  a  second  phantom  a^  of  rotation  for  the 
mirror  which  does  not  introdnce  errors  of  eccentricity 
nsnally  associated  with  two  concentric  rotational  axes. 
Thns  the  spindle  18  merely  acts  as  a  guide  member  and 
not  as  an  axis  of  rotation  and  there  is  therefore  no  ne¬ 
cessity  to  insnre  extreme  accuracy  in  fitting  this  spindle 
into  the  center  of  the  conical  fulcrum  12. 

The  free  end  of  the  lever  7  has  secured  to  it  a  stud 
21  surroxmded  by  a  sleeve  22  which  fits  transversely  into 
a  pointed  head  23  (Fig.  5)  whose  pointed  end  24  bears 
against  a  spring  25  carried  by  the  casing  14.  The  head 
23  is  carried  on  the  end  of  a  micrometer  screw  26  which 
is  free  to  rotate  relative  to  the  member  23  but  carries  this 
member  23  with  it  in  its  longitudinal  movements. 

The  micrometer  screw  26  engages  in  an  internally 
screwed  hole  in  a  bracket  27  and  has  a  plain  cylindrical 
extension  28  having  on  its  free  end  an  externally  splined 
disc  29  which  engages  with  internal  splines  30  on  the  in¬ 
side  of  a  drum  The  cylindrical  extension  28  is  sup¬ 
ported  in  a  sleeve  32  which  at  one  end  is  secured  to  the 
drum  31  by  a  nut  33  screwed  internally  to  screw  on  the 
end  of  the  sleeve  32.  The  other  end  of  the  sleeve  32  is 
formed  as  a  bevel  gear  34  which  meshes  with  a  bevel  gear 
35  fixed  on  the  lower  end  of  a  verical  spindle  36  which 
has  secured  on  its  upper  end  another  bevel  gear  37.  The 
bevel  gear  37  meshes  with  a  bevel  gear  38  rotating  on 
a  pin  39  and  formed  integrally  with  a  spur  gear  40 
meshing  with  a  larger  spur  gear  41  integral  with  a  sleeve 
42  (Fig.  2)  rotating  on  a  pin  43  carried  by  a  bracket  44 
screwed  to  the  casing  14.  The  sleeve  42  projects  out¬ 
side  the  casing  and  has  secured  on  its  projecting  end  a 
knurled  knob  45. 

The  spindle  36  is  supported  by  a  boss  46  on  a  plate  47 
secured  by  screws  48  to  the  inside  of  the  casing.  This 
plate  also  carries  the  pin  39,  and  as  the  mechanism  indi¬ 
cated  by  the  reference  numerals  35  to  40  merely  forms 
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a  motioii  transznissioii  gearing  which  does  not  aftect  |  the 
accuracy  of  the  instrument  it  is  possible  to  construct  hnd 
insert  this  gearing  as  a  separate  unit  mounted  on  I  the 
plate  47.  This  unit  can  thus  be  removed  and  replaced 
at  any  time,  without  affecting  the  accuracy  or  setting  of 
the  instrument,  by  removing  the  knob  45  and  the  CGjver 
plate  49  (Fig.  2)  and  removing  the  screws  48  and  lif^g 
out  the  plate  47  and  the  mechanism  it  carries.  | 

The  fine  adjustment  of  the  sextant  mirror  is  carried 
out  by  turning  the  knob  45,  the  motion  of  which  is  trans¬ 
mitted,  throng  the  transmission  unit  just  described^  to 
the  sleeve  32  which  in  turn  rotates  the  drum  31  ^i^d, 
through  the  splines  31  and  the  splined  disc  29,  the  micr|>m- 
eter  screw  26  which  by  its  longitudinal  motion  causeis  a 
swinging  movement  of  the  lower  end  of  the  lever  7  and 
hence,  through  the  holed  plate  9  and  the  pins  6,  a  movenjent 
of  the  mirror  1.  The  longitudinal  movement  of  the  scyew 
26  is,  of  course,  transmitted  to  the  lever  by  the  pointed 
head  23  and  the  sleeve  22  and  stud  21  which  projects 
through  a  slot  50  in  the  casing.  The  spring  25  keeps  Ithe 
head  23  always  pressed  against  the  end  of  the  micrometer 
screw  and  ensures  that  there  is  no  slackness  in  the  move¬ 
ments  transmitted  to  the  lever.  I 

The  sleeve  32  rotates  in  a  bearing  51  formed  by  an 
extension  52  of  the  casing  which  also  encloses  the  drlmn 
31.  This  drum  is  provided  on  its  periphery  with  sdale 
divisions  53  (Fig.  4)  indicating  minutes  of  arc  and 
scale  53  is  visible  through  a  window  54  in  the  casing!  52 
against  a  fixed  index  mark  55.  A  description  of  pe 
meaning  of  the  reading  is  marked  on  the  outside  of  ^e 
casing  as  indicated  at  56.  The  curved  surface  of  pe 
drum  31  is  also  provided  with  a  worm  thread  57  which 
meshes  with  and  drives  a  worm  wheel  58  rotating  oh  a 
spindle  59  supported  by  the  casing  52.  The  worm  whjpl 
has  a  blank  portion  60  which,  when  it  is  engaged  by  ^t 
ends  on  the  worm  57,  acts  as  a  positive  stop  to  limit  ^e 
movement  of  the  lever  7  in  both  directions  of  its  swing. 
The  worm  wheel  58  also  carries  an  indicator  61  (Fig.|4) 
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znarked  with  numerals  to  show  the  number  of  degrees 
of  arc  throngh  which  the  light  ray  reflected  from  the 
mirror  has  been  swnng  and  the  numerals  on  the  indicator 

61  are  visible  in  turn  through  a  small  circular  window 

62  in  a  cover  plate  63  which  is  marked  as  at  64  to  show 
that  the  numeral  seen  through  the  window  62  indicates 
degrees. 

The  drum  31  also  drives  a  totalising  counter  65  which 
is  constructed  and  operates  in  the  usual  manner;  that 
is  to  say,  a  complete  rotation  of  the  figured  disc  66  at 
one  end  of  the  totaliser  causes  the  next  foUowmg  disc 
66^  to  be  stepped  forward  to  show  the  next  following 
numeral  marked  on  it,  and  a  complete  rotation  of  this 
second  disc  66*  causes  the  next  disc  66"  to  be  stepped 
forward  from  one  numeral  to  the  next  and  so  on.  In 
this  case  the  drums  are  marked  to  show  degrees  and  min¬ 
utes  as  indicated  by  markings  67  (Fig.  4)  on  the  exterior 
of  the  totalising  counter.  The  extreme  right  hand 
disc  66  (whidi  indicates  the  units  flgure  of  minutes  of 
arc)  is  marked  with  the  numeral  0  to  9  and  rotates  at 
the  same  speed  as  the  drum  31.  The  drum  31  and  the 
micrometer  screw  26  make  one  revolution  for  each  degree 
change  in  the  altitude  measurement  and  the  discs  66  and 
66^  will  indicate  this  as  10  minutes  which  is  one-sixth  of 
the  actual  measurement.  Therefore  if  six  readings  are 
totalised  by  the  coxmter  65  it  will  indicate,  at  the  end 
of  the  sixth  reading,  the  average  value  of  these  six  read¬ 
ings.  This  indicated  by  the  marking  68  on  the  outside  of 
the  totaliser.  The  totaliser  reading  is  seen  through  win¬ 
dows  69.  The  totaliser  can  be  reset  at  zero  by  the  re¬ 
setting  knob  70. 

To  indicate  to  the  observer  when  the  six  readings  have 
been  completed,  the  cutoff  mechanism  now  to  be  de¬ 
scribed  is  provided,  and  to  enable  the  sextant  to  be  read¬ 
justed  to  >  the  second  and  subsequent  readings  without 
cancelling  I  the  indication  already  shown  on  the  totaliser 
the  latter  is  coupled  to  the  drum  31  through  a  clutch 
indicated  at  71  so  that  the  totaliser  can  be  declutched  from 
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the  drum  31  while  the  latter  is  being  turned  back  befojre 
taking  the  next  reading.  The  clutch  71  is  disengaged  by 
movement  of  a  clutch  lever  forming  part  of  the  cut-cjff 
mechanism  shown  in  detail  in  f^gs.  6  to  8.  | 

This  cut-off  mechanism  preferably  consists  of  a  shutter 
which  is  stepped  forward  at  each  observation  so  that  lin 
indicator  associated  with  it  shows  the  number  of  the  obselr- 
vations,  and  after  the  sixth  observation  the  shutter  ^ 
released  to  cover  a  part  of  the  instrument  which  mu^t 
normally  be  visible,  for  example  the  bubble  collimating 
lens  in  the  case  of  a  bubble  sextant,  and  remind  t^e 
observer  that  he  has  competed  six  observations.  j 
The  shutter  72  (Kgs.  6  and  8)  is  pivoted  on  a  rc^d 
73  extending  between  a  pair  of  arms  74,  75  which  ate 
freely  rotatable  on  a  spindle  76  carried  by  two  franjie 
plates  77,  78.  Surrounding  the  spindle  76  is  a  coil  sprihg 
79  which  is  attadied  at  one  end  to  a  bar  80  spacing  the 
two  frame  plates  and  at  the  other  end  to  a  bar  81  secur^ 
between  the  arms  74,  75.  The  spring  79  urges  the  amp 
74,  75,  to  swing  about  the  spindle  76  in  a  counterclo<p- 
wise  direction  as  viewed  in  Figs.  7  and  8  and  when  tlie 
arms  are  finally  released  they  swing  into  the  position 
shown  dotted  in  Kg.  8,  the  free  end  of  the  shutter  72  beiijg 
provided  with  a  projecting  pin  82  which  moves  in  a  guide 
slot  83  in  a  plate  84  secured  on  the  frame  plate  77,  so  th^t 
the  shutter  72  likewise  occupies  the  dotted  position  shoTt^ 
in  Fig.  8.  When  the  shutter  is  in  its  lower  (dotted)  posi¬ 
tion,  the  observer  is  prevented  from  observing,  for  in¬ 
stance,  the  bubble  collimating  lens,  the  x)osition  of  which 
is  indicated  in  chain  dotted  outline  (Kgs.  6  and  8)  at  85. 
The  spindle  76  projects  beyond  the  outer  faces  of  tlje 
frame  plates  77,  78  in  which  it  is  journaled  and  on  oUe 
projecting  end  of  the  spindle  is  secured  the  clutch  opera^ 
ing  lever  86  while  the  other  projecting  end  of  the  spindle 
carries  a  ratchet  wheel  87,  freely  rotatable  thereon,  anii 
has  a  squared  portion  88  on  which  fits  one  end  of  a  lev^r 
89  which  is  connected  by  a  link  (not  shown)  to  the  clut^ 
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71  associated  with  the  totaliser.  The  ratchet  wheel  87 
in  connected  with  the  arm  75  by  a  pin  90  projecting  from 
the  arm  75,  over  the  edge  of  the  frame  plate  78  and  into 
a  socket  or  hole  in  the  ratchet  wheel  87.  The  ratchet 
wheel  does  not  have  teeth  aU  round  its  circumference  but 
has  only  eleven  teeth  91,  the  rest  of  the  wheel  87  being 
plain.  The  ratchet  is  released  in  steps  to  turn  under  the 
action  of  spring  79  by  an  escapement  consisting  of  two 
separate  pawls  92, 93,  both  pivoted  on  a  pin  94  and  pressed 
into  engagement  with  the  teeth  91  by  two  spring  arms  95 
secured  by  a  screw  96  to  the  frame  plate  78,  but  rocked 
alternately  dear  of  the  teeth  91  by  a  projecting  pin  97  on 
the  lever  89  as  this  lever  is  swimg  (by  pressing  on  the 
dutch  lever  86)  into  the  position  indicated  in  Fig.  7  and 
returned  by  the  action  of  a  return  spring  98.  There¬ 
fore,  as  the  dutch  lever  86  is  pressed  after  each  sextant 
reading  to  disconnect  the  totaliser  as  above  described, 
the  ratchet  wheel  is  allowed  to  move  round  through  two 
half  steps  until,  at  the  sixth  operation  of  the  dutch  lever, 
the  teeth  91  move  dear  of  both  pawls  and  the  arms  74,  75 
are  released  to  drop  the  shutter  into  its  lowest  position 
in  whidi  it  obscures  the  bubble  collimating  lens.  The 
shutter  can  be  reset  by  hand  to  its  original  raised  posi¬ 
tion  by  rotation  of  a  disc  99  integral  with  the  ratchet 
wheel  87  and  having  a  knurled  edge  to  enable  it  to  be 
turned  by  one  finger.  This  disc  99  is  also  marked  with 
numerals  100  (Figs.  3  and  4)  and  acts  as  an  observation 
counter  to  show  Ihe  operator  how  many  of  the  sequences 
of  readings  have  been  taken. 

In  making  altitude  observations  with  the  sextant,  the 
instrument  is  adjusted  as  follows.  The  knob  17  is  pushed 
in  until  the  pins  6  are  freed  from  the  holes  in  plate  9  and 
the  knob  17  is  then  rotated,  whilst  still  push^  in,  until 
approximate  apparent  coinddence  of  bubble  and  object  is 
obtained  and  the  knob  17  is  then  rotated  slightly  further 
in  a  dockwise  direction  as  viewed  in  Fig.  4  xmtil  the  piua 
6  can  be  engaged  with  the  appropriated  holes  in  plate  9 
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and  the  knob  17  is  then  released.  The  knob  45  is  nojw^ 
rotated  to  bring  the  babble  and  object  into  exact  appareht 
coincidence.  If  only  a  single  observation  is  made  the 
altitude  can  then  be  determined  by  reading  the  figure  fbr 
tens  of  degrees  on  scale  20  opposite  the  index  on  19  (using 
the  lower  figure  when  the  index  lies  between  two  division^) 
and  reading  the  figure  visible  at  62  for  units  of  degrees 
and  the  scale  53  for  minutes.  If  an  average  of  six  read¬ 
ings  is  required,  the  bubble  and  object  are  brought  in^o 
exact  apparent  coincidence  as  above  described  and  tl^e 
clutch  lever  86  is  pressed  and  the  knob  45  is  turned  ^ 
far  as  it  will  go  in  a  clockwise  direction  (as  viewed  in 
Fig.  4)  while  the  lever  86  is  held  pressed  and  this  lever  is 
then  released.  This  action  returns  the  micrometer  screV 
to  zero  while  leaving  one  sixth  of  the  first  measuremeiit 
on  the  totaliser.  The  knob  45  is  now  turned  counterdoi^- 
wise  and  adjusted  to  bring  the  bubble  and  object  into 
coincidence  again  and  the  lever  86  is  again  pressed  while 
the  knob  45  is  returned  as  before  and  lever  86  is  then 
released.  This  allows  one  sixth  of  the  second  measur^ 
ment  to  remain  on  the  totaliser.  The  operations  are  r^ 
peated  until  one  sixth  of  each  of  six  separate  measur^ 
ments  has  been  transferred  to  the  totaliser  which  will  then 
indicate  at  the  windows  69  the  average  of  the  six  micro  >- 
meter  measurements.  This  only  requires  to  be  added  to 
the  reading  of  the  tens  of  degrees  as  obtained  from  the 
scale  20  to  give  the  average  of  the  six  altitudes.  | 

It  is  not  possible  to  take  seven  readings  by  mistake  ^f 
the  observation  counter  99  has  been  set  to  zero  befor^ 
commencing  the  series  of  readings;  on  attempting  to  ma^ 
a  seventh  measurement,  the  observer  finds  t^t  &e  bubble 
is  obscured  by  the  shutter  72  and  knows  at  once  that  thje 
series  is  finished.  j 

After  the  average  altitude  reading  has  been  noted  the 
clutch  lever  86  is  pressed  and  the  totaliser  reset  to  z^ 
by  means  of  the  resetting  knob  70,  lever  86  is  released  anji 
the  shutter  72  reset  by  turning  disc  99  ready  for  the  ne^t 
series  of  observations. 
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The  mechanism  above  described  can  be  fitted  to  any 
other  suitable  instrument  besides  a  sextant  and  it  will  be 
obvious  that  modifications  may  be  made  to  the  mechanism 
without  affecting  its  usefulness  emd  accuracy.  For  exam¬ 
ple,  by  making  the  spindle  18  a  good  fit  through  the 
centre  of  the  cone  12  so  that  it  can  be  an  axis  of  rotation, 
or  by  providing  a  separate  axis  pin  for  this  purpose, 
only  one  pin  in  the  disc  3  and  one  group  of  holes  in  plate 
9  need  be  provided,  or  two  pins  and  two  groups  of  holes 
may  be  used.  With  three  or  more  pins,  of  course,  the 
phantom  axis  abovementioned  can  be  retained.  Obvi¬ 
ously,  also  the  pin  or  pins  and  holes  are  mutually  inter¬ 
changeable  i.e.  the  pin  or  pins  6  could  project  from  the 
plate  9  and  the  group  or  groups  of  holes  11  be  provided  in 
the  disc  3.  The  pins  and  holes  which  couple  ^e  member 
(in  this  case  disc  3)  carrying  the  element  to  be  adjusted 
(Le.  the  mirror  in  the  case  of  a  sectant)  to  the  fine  adjust¬ 
ment  mechanism  can  be  replaced  by  any  other  suitable 
form  of  coupling  which  permits  of  the  same  adjustment 
as  that  obtained  by  the  use  of  pins  and  holes.  Thus,  a 
suitable  ratchet  connection  might  be  used,  or  the  member 
carrying  the  mirror  or  other  movable  element  of  the  in¬ 
strument  could  be  a  drum  with  radially  movable  pins  or 
bolts  which  can  project  into  or  be  withdrawn  from  holes 
or  sockets  in  a  second  drum  surrounding  or  inside  the 
first  and  coupled  to  the  fine  adjustment  mechanism.  Fur¬ 
thermore,  it  is  i)ossible  to  use  other  known  forms  of  fine 
adjustment  mechanism  in  place  of  the  micrometer  screw 
arrangement  described  in  the  detailed  description. 
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I  CLAIM: 


# 

!•  A  sextan^  hnTrlTiqi»t4#-  mirror  disposed 


dlaoetrlcally  across  the  surface  of  -a  roietahle  dlte~ 


and  projecting  normal  to  the  plane  of  ^e  dls^-Sloh?^^^^ 
AlaftzJMfetPlae*  projecting  normal  to  the  plane  of  the  disc 
and  disposed  cn  a  circle  centred  on  the  Jrotatlonal  ^ 

^  ■  r»M  gg/?i#sv6^mia^ 

axis  of  the  oi^rror^i^  dl^^^^a  second  dljie^'CS^^Inal.  ' 

permanently  coupled  tbM^fine 


vlth  the  flrst^a^f 
■A 


adjustment  mechanism^  4here-Wtog»  holes  ^  the  second 

4^1  I 

disc  Into  ehlch  <the.  pins  fit.  said  holes!  being  arranged 


Iz^  groups  dh  \  circle  correspondlng^mlth  that  on  mhlch 


the  pins  are  disposed  vlth  the  holes  of  jeaeh  group 

I 

spaced  at  predetermined  angnlar  distances  from  one 

I 

aziother,  and  means  for  moving  the  first  Idlsc  axially 
away  from  the  second  to  disengage  the  p^ns  from  the 

j 

holes  and  rotating  the  first  disc  to  br^ng  the  pins 

i 

opposite  .other  holes  In  the  same  group  ^nd  then  moving 

I 

the  disc  axially  tovards  the  second  dls^  to  locate  the 
sextant  mirror  In  a  nev  position  at  a  predetermined 
angle  to  Its  original  position  by  the  p^ns  entering 
the  appropriate  holes*  i 
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2*  in  angl«  Mamrlng  instnoant 

eoaprlsing  a  aoTaUe  elanent,  a  aaaber ,  carrying 
said  elanMm*^  pins  projecting  from  s^d  member, 

.a  second  mesiror. provided  vltlibc^es  receiving  said 


pins,  means  for  dlsengagln^aalA  pln^  from  <tbe- 
^holel^txid  re]^tlvei?^'roCatlng  said  members  and 


re-engaging 


)reby  said 


element  Is  moved  through  a  predetermined  angle, 

•  # 

fine  adjustment  mechanism  for  said  element 
having  an  operative  connection  with  said  second 
member,  and  a  totallser  driven  from  said  mechanism 
and  shoving' a  reading  idilch  Is  a  fixed  fractional 
-part  of  the  portion  of  the  Instnpaent  reading 

9 

derived  from  the  fine  adjustment,  whereby  the 

totallser  indicates  the  average  of  a  predetermined  nuxter  of 

instrument  readings.  ^  . 


2.  in  angle  measuring  Instrument 
comprising  a  movable  element,  a  member  carrying 
said  ^ement,  pins  projecting  from  said  member 


ecp^ylng  said 


a  second 


ei^  provided  wit 

-  y 


pins,  means  for  dlsengaging^eftid  pin^  from  <4M^ole^ 
"?elativll3r^tatlng  said  members  and  re-engaging 
'the  pins  In  the  holes,  whereby  said  element  Is  moved 
through  a  predetermined  angle,  fine  adjustment 
mechanism  for  said  element,  and  having  an  operative 
connection  with  said  second  member,  a  .  totallser  driven 
from  said  mechanism,  a  clutch  in  the  drive  from  the 
fine  adjustment  mechanism  to  the  totallser,  a  lever 
for  disconnecting  said  clutch,  an  observation  counter, 
and  mechanism  coupled  to  said  lever  for  .stepping  forward 
said  counter  at  each  actuation  of  the  lever.  _ 
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4*  In  an  angle^Beasorlxig  instrument 


I 

having  a  flzie  adjnstment  mecbanls]|a,  a  totallser 
driven  from  said  mechanism^  a'  cln|k<^  coupling 
said  totallser  to  said  mechanism, I  and  observation 

I 

counter  ^  and  means  operated  by  the  clutch-dlsenga  glng 
mechanism  for  stepping  said  counter  forward  at  each 
disengagement  of  said  clutch,  I 


17 


5«  An  angle  measurj 
comprising  a  movable  element,  a 


istrument 
»r  carrying 


Ioji  said  member, 

les  receiving 
^ald  pins  from 

gl  said  menders 

I 

ojle^  whereby 
l^edetermtoed 
for  said  element, 
o|n  with  said  second 
said  mechanism, 
line  adjpstnent 
^er  for  disconnecting 
t|er,  and  mechanism 
hg  forward  said 
jlever,^j^ML. 

4.  to  a  cut-off 
s^ter  a  predetermined 
4h  lever,  moves  Into 


^h-obecures  part 


the  instrument  to  . 


leiLxeadlngs  .being  tdken. 


iJL 
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8«  In  an-  anglaToeasurln^  instrnnent, 

oeaxis  establishing  an  angular  17-aovable  of 

■  j 

sl^t^  fine  adjustnent  aechanlsm  for  so  ijnorlng  said 

i 

sight  line,  a  totallser,  clutch  means  haying 
Beans  Interposed  between  said  naghamitui  and  said 

I 

totallser,  vision  obscuring  xaeans  movabiy  to  cut  off 
the  line  of  sl^t,  spring  Beans  for  urgliig  said 
vision  obscuring  neans  Into  obscuring  poyitlon  and 

1 

means  operated  bj  said  disengaging  means!  snd  cooneet^ 

I 

to  said  totallser  to,  release  said  spring'  aeans  and 

I 

move  the  vision  obscuring  means  to  obscuying 


position  after  a  predetermined  nui^r  of joperatlons 
of  said  totallser. 


9.  In  an  observation  devlcej  the  coo- 
binatlon  o^means^fOT  making  an  observation 
measurement,  a  registS^ontrolled  by  s^d  means 
for  Indicating  the  numerical  average  of  k  series  of 


operator  imile  aaJclmf  m  obserratlon  aeasoreaeiit 
after  said  series  of  neasurements  has  been  Bade, 
and  means  for  morlng  said  member  out  of  said 
field  of  Tision  to  permit  another  series  of 
obserratiOQ  measurements  to  be  made. 
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n  IESTI3I05Y  KHEhEOFy  I  have  signed  my  name  to 
this  si^ciflcation  this  of  i  •  1940, 


lay  of 


• 


1940. 


oitEAI  dRgAtN  Mid 
NORTHERN  IRELAND. 
LONDON.  ENGLAND. 
CONSULME  GCNE*  V.  OP  THE 
SUT2S  C.' 


ILli 


EIHGIXM  OP  GBEAT  ERITAH  ) 

I  :  ss: 

COISaLAlB  GEHERAL  OP  TEE  OHITED  STATES  OF  Al^CA  ) 

i 

I 

PHILIP  PBAHCIS  EVERITT,  the  above  xkamed  petlUoner, 
being  svom,  deposes  and  says  that  he  Is  a  Object  of  the 
King  of  Great  Britain,  and  resident  of  29,  Exeter  Gardens, 
Ilford,  In  the  County  of  Essex,  England,  that  he  verily 
believes  himself  to  be  the  original,  first  and  sole  Inventor 
of  the  ntPROVQlESTS  15  OB  RELATIHG  TO  SEXTAl^  AHL  SIMILAR 
USTROUBTTS  FOR  AKGULAR  MEASOREMEMT,  described  and  claimed 
In  the  annexed  specification;  that  this  appucatlon  Is  a 
contlnuatLan  of  Application  Serial  5o«  194,^64,  filed 
March  8,  1938;  that  he  does  not  knov  and  d^s  not  believe 
that  the  same  vas  ever  knoen  or  used  before  jhis  Invention 
or  discovery  thereof,  or  patented  or  described  In  any 
printed  publication  In  any  country  before  his  Invention  or 
discovery  thereof,  or  more  than  two  years  prior  to  said 
Application  Serial  lo.  194,664,  or  in  public  use  or  on  sale 
In  the  United  States  for  more  than  two  years  prior  to 
Application  Serial  Ho.  194,664;  that  said  Ixtrentlon  has  not 
been  patented  In  any  country  foreign  to  the  IGnlted  States 
on  an  application  filed  by  him  or  his  legal  {representatives 
or  assigns  more  than  twelve  months  prior  to  ithls  application; 
that  no  application  for  pat«xt  on  said  Imprcfvement  has  been 
filed  by  him  or  his  representatives  or  asslgjns  In  any  country 
foreign  to  the  United  States,  except  as  foll|o*8: 

Great  Britain,  application  filed  jJne  7,  1937, 
lo.  15699/37;  | 

•  I 

and  that  he  has  not  abandoned  the  said  Invention. 


Sworn  to  and  subscribec  before /he 
his  *2!^.J<.day  Of 


%m% 
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pgpAKmEirr  op  commebce  j 

TTNiTTO  STATES  PATENT  OFFICE  | 

WASHINGTON,  D.  C.  | 

Applicant :  Philip  F.  Everitt  Mailed  Oct  3, 1940 

Ser.  No.:  353,857  I 

f^ed:  August  23, 1940  i 

For:  SEXTANTS  AND  STMH.AR  INSTEtJMENTS 
FOB  ANODLAB  MEASXJBEMENT 

Hognet,  Neaiy  &  Campbell  ! 

90  Broad  Street  | 

New  York,  N.  Y. 


This  application  has  been  examined.  ! 

Claim  1  is  rejected  as  being  indefinite.  The  varions  ele¬ 
ments  mentioned  snch  as  the  rotatable  disc,  pins, 
adjnstment  mechanism,  shonld  be  positively  inc 
line  10,  in  axis  and  radius  shonld  be  inserted 
“corresponding^*. 

Claim  2  is  rejected  as  being  indefinite  because  it  is 
made  dear  that  the  two  members  are  coaxial  nor  that 
^^oles**,  line  ,  are  different  from  those  mentioned  in 
4.  Merely  relatively  rotating  the  members  and 
cansing  the  pins  to  engage  in  the  same  holes  as  preVi- 
onsly  would  not  effect  any  useful  purpose.  ! 

Claim  3  is  rejected  for  the  same  reason  as  claim  2. 1 
Claim  4  is  considered  to  be  allowable.  i 

Claim  5  is  deemed  allowable  subject  to  the  positive  in- 
dusion  of  the  “shutter”,  line  18.  | 

Claim  6  appears  to  be  allowable.  j 

In  claim  7,  line  4,  after  “disc”  should  be  inserted 
mounted  coaxially  with  said  first  disc.  Line  6,  pluraljuse 
“disc**  and  after  “smooth”  insert  circumferentiaUy-^pac^d. 
Lines  6  and  7,  correct  spelling  of  smooth. 

Claim  8  is  believed  to  be  allowable. 

Claim  9  is  rejected  as  being  indefinite  and  misle^ 
ing  because  no  structural  or  functional  relation  is  deyel- 
oped  between  the  “means  for  rendering  .... 
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and  the  other  indnded  elements.  It  thus  fails  to  point 
ont  a  novel  combination  of  elements.  For  example,  so 
far  as  the  daim  at  present  is  concerned,  said  means  might 
be  a  piece  of  cardboard  or  a  screwdriver  to  take  the  device 
apart 

Claims  10  and  11  are  rejected  for  the  same  reason  as 
dAiTTi  9.  The  ‘Member  movable  into  the  field  of  vision” 
might  be  a  sheet  of  paper  or  metal  In  claim  11  the 
*^ean8  for  moving”  wonld  be  satisfied  by  a  handle  on  the 
sheet  of  metal 

The  application  division  finds  that  the  oath  is  informal 
becanse  not  in  accordance  with  Bnle  46  as  the  public  use. 

See  Section  4886,  Bevised  Statutes.  Correction  of  the 
foregoing  informality  is  required. 

No  references  were  found  anticipating  the  claims  as 
now  drawn. 

E.  C.  'Pugh, 

Examiner. 

TS  THE  UJMll'ED  STATES  PATEET  OFFICE 

Applicant:  Philip  P.  Everitt 

Ser.  No.:  353,857 

Hied:  August  23, 1940 

For:  SEXTANTS  AND  SIMILAB  INSTBUMENTS 
FOB  ANGULAB  MEASXJBEMENT 

'  March  27,  1941 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

In  resiwnse  to  the  Official  Action  of  October  3,  1940 
please  amend  the  above-identified  application  as  follows: 

Claim  1,  Une  1,  cancel  ‘^having  its”  and  substitute — 
comprising  a  rotatable  disc,  a  — ; 

Une  2,  cancel  rotatable  disc” ; 

v* 

L 

* 

rk 

* 

•r 


I 

I 

i 
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line  3,  cancel  “the”  (second  occnrrence)  and  snbstitulie 
— said — ;  | 

lines  3  and  4,  cancel  ^S^hidi  also  has  pins”  and  snbstf- 
tnte — y  a  plnrality  of  pins — ;  j 

line  6,  following  the  conuna  (,)  insert — a  fine  adns^ 
ing  mechanism, — ;  same  line,  following  “disc”  (second 
occurrence)  insert — substantially — ;  j 

line  7,  following  “first”  insert — disc — ;  some  line,  canc^ 


“a”  and  substitute — said — ; 
line  8,  cancel  “there  being” ;  | 

Kwe  9,  cancel  “the”  and  substitute — said — ; 
line  10,  preceding  “groups”  insert — ^a  plurality  of— 4; 
same  line,  following  “corresponding^*  insert — ^in  radius 
and  axis — ; 

Claim  2,  line  4,  following  “member**  insert — substan¬ 
tially  coaxial  with  the  first-mentioned  member — ;  sam^ 
line,  following  *Sdth**  insert — a  plurality  of  groups  of — \; 

line  5,  change  “said  pins**  to— each  pin — ;  same  lin^, 
cancel  “the”  and  substitute — a — ; 

line  6,  cancel  ‘holes**  and  substitute — ^hole  of  one  of  sai^ 
groups — ; 

line  7,  cancel  “the  pins  in  the  holes”  and  substitute — 
each  pin  in  another  hole  of  the  same  group — ;  j 

Claim  3,  line  4,  following  “member**  insert — substan¬ 
tially  coaxial  with  the  first-mentioned  member — ;  sam^ 
line,  following  “with**  insert — a  plurality  of  groups  of — i; 
same  line,  following  “holes**  insert — ^for — ; 

line  5,  change  “said  pins**  to — each  pin — ;  same  lim’, 
cancel  “the  holes**  and  substitute — a  hole  of  one  of  said 
groups—; 

line  7,  cancel  “the”  and  substitute — other — ;  same  line, 
following  “holes”  insert— of  the  same  groups — ; 

Claim  5,  line  5,  change  “said  pins”  to — each  pin — ;  1 

line  6,  cancel  “the  holes”  and  substitute — a  hole — ;  ! 

i 

line  7,  cancel  “the  holes”  and  substitute — another  hole — 
line  16,  cancel  “the”  (last  occurrence) ;  ! 

cancel  lines  17, 18, 19, 20  and  21,  and  substitute — a  shuti- 
ter  coupled  to  said  observation  counter  to  be  move^ 
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thereby  into  a  position  which  obscures  part  of  the  instru¬ 
ment  to  prevent  further  readings  being  taken  after  a 
predetermined  number  of  actuations  of  the  clutch  lever. — . 

Claim  7,  line  4,  following  “disc”  insert — amounted  sub¬ 
stantially  coaxially  with  said  first  disc — ; 

line  6,  change  “disc”  to — discs — ;  same  Une,  cancel 
“smoothe”  and  substitute — smooth  circumferentially 
spaced — ; 

line  7,  change  “smoothe”  to — smooth — ; 

Claims  9,  10  and  11,  line  2  of  each,  following  “of” 
insert — a  frame, — ;  same  line,  following  ^^eans”  insert — 
supported  on  said  frame — ; 

Une  3  of  each,  following  “register”  insert — supported 
on  said  frame — ; 

Une  6  of  each,  following  “member^’  insert — supported 
on  said  frame — 

Add  the  following  claims : 

— 12.  In  an  observation  device  the  combination  of  a 
frame,  means  supported  on  said  frame  for  making  an  ob¬ 
servation  measurement,  a  register  supported  on  said  frame 
controlled  by  said  means  for  indicating  the  numercial 
average  measurement  of  a  series  of  a  predetermined  num¬ 
ber  of  said  measurements,  signalling  means  supported  on 
said  frame  [operative]  operated  by  and*  in  response  to 
completion  of  said  series  of  measurements  to  indicate  that 
said  series  is  completed,  and  means  for  rendering  said 
signalling  means  inoperative  to  permit  another  series  of 
measurements  to  be  made. 

13.  A  sextant  comprising  a  first  rotatable  member,  a 
mirror  extending  across  the  surface  of  and  projecting 
normal  to  said  member,  a  fine  adjustment  mechanism,  a 
second  member  rotatable  coaxially  with  said  first  mem¬ 
ber  and  coupled  to  said  fine  adjustment  mechanism  for 
rotation  thereby,  coox)erating  interengageable  means  on 
said  first  and  second  members  spaced  at  predetermined 

*  Tbs  word  in  brackets  was  cancelled  and  tbe  words  in  itaUcs  were  inserted 
bj  Amendment  **"&**,  dated  Maj  21,  1941,  page  924. 
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angular  distances  for  changing  the  angular  relationship  <^f 
said  first  and  second  members,  and  rendering  them  coaxu^y 
and  means  supporting  at  least  one  of  said  first  and  secohd 
members  for  relative  axial  movement  to  engage  and  di^ 
engage  said  interengageable  means,  whereby  said  members 
may  be  separated  to  disengage  said  interengageab][e 
means,  rotated  relatively  to  change  the  angular  relatioili- 
ship  between  said  members  and  moved  together  to  re¬ 
engage  said  interengageable  means  to  locate  the  membeja 
in  the  new  angular  and  coaxial  relationship. —  ! 

REMARKS  I 

_  i 

The  Examiner’s  comment  with  regard  to  the  Oath  hs^ 
been  noted-  Further  information  regarding  the  infot^ 
mality  is  respectfully  requested.  It  is  believed  that  tl^e 
statement  regarding  two  years  prior  public  use  is  proper 
in  the  instant  case,  inasmuch  as  this  allegation  relates  ^ 
an  application  which  was  placed  on  file  in  the  Patent  Office 
prior  to  August  5, 1940.  j 

The  Examiner  has  made  no  statement  regarding  the 
form  of  the  drawings  submitted  in  the  instant  application 
and,  accordingly,  it  is  assumed  that  the  Examiner 
transferred  the  drawings  from  the  original  application 
the  instant  application.  If  this  assumption  is  incorre 
please  notify  us  and  new  drawings  will  be  submitted, 
necessary. 

Allowance  of  claims  4,  6  and  8  is  acknowledged. 

Bejected  claims  1,  2,  3,  5  and  7  have  been  amended  sub¬ 
stantially  in  the  manner  suggested  by  the  Examined 
Claims  1  and  5,  in  particular,  have  been  amended  tk> 
include,  in  a  positive  manner,  the  various  elements  of  tlje 
device  which  previously  were  included  indirectly.  ! 

Claims  2,  3  and  7  have  been  amended  to  specify  that 
the  disc  elements  are  “substantially  coaxial”  for  the  reason 
that  these  discs  are  not  necessarily  coaxial  when  the  pins 
are  released  from  the  holes.  One  of  the  principal  fxm(i- 
tions  of  the  pins  and  holes  is  to  align  the  discs  and  form, 
as  expressed  on  page  7  of  the  specification,  a  “second 
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phantom  a-ria  of  rotation  for  the  mirror  which  does  not 
introduce  errors  of  eccentricity  usually  associated  with 
two  rotational  axes”.  Therefore,  the  claims  have  been 
changed  slightly  in  scope  from  the  form  suggested  by  the 
Examiner,  but  it  is  believed,  however,  that  these  claims 
are  still  allowable  for  the  reason  that  the  claims  are 
accurate  and  definite.- 

Claims  9,  10  and  11  have  been  amended  in  order  to 
render  them  more  definite  in  reciting  the  relationship  of 
the  various  elements  of  the  combination  to  the  frame 
which  supports  them.  As  amended,  these  claims  cannot 
be  anticipated  by  the  manual  operation  of  a  separate  de¬ 
ment  su<di  as  a  sheet  of  paper  or  meted  which  is  held  in 
the  hand,  or  a  screwdriver  to  tahe  the  sextant  apart  to 
render  it  inoperative. 

New  claim  12  is  similar  to  claim  9,  as  amended,  but 
specifies  that  the  device  includes  '^signalling  means  sup¬ 
ported  on  the  frame  operative  in  resx)onse  to  completion 
of  said  series  of  measurements  to  indicate  that  said  series 
is  completed,  and  means  for  rendering  said  signalling 
means  inoperative  to  permit  another  series  of  measure¬ 
ments  to  be  made”. 

Claims  9  to  11,  as  amended,  and  new  claim  12  are  be¬ 
lieved  to  be  free  from  rejection  as  indefinite  inasmudi  as 
they  define  a  new  combination  of  related  elements  pro¬ 
ducing  an  entirely  new  result.  While  these  claims  are 
broad  in  scope,  it  is  urged  that  they  are  no  broader  than 
the  invention. 

Applicant  is  the  first  to  conceive  the  idea  of  providing 
a  device  wMch  signals  or  indicates  in  a  positive  manner 
that  the  series  of  observations  is  completed  and  to  dis¬ 
close  in  an  application  a  device  embodying  this  concept. 
The  combination  of  elements  forming  applicants  device 
is  entirely  novel  Inasmudi  as  applicant  has  produced 
an  entirely  novel  combination,  it  is  urged  that  he  should 
be  permitted  to  claim  his  invention  in  such  terms  as  to 
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afford  him  protection  commensurate  with  his  invention^ 
Snch  protection  will  not  be  afforded  by  claims  limited  t(^ 
the  stmctnral  details  of  his  device  inasmuch  as  sud^ 
claims  would  x)ermit  others,  by  slight  modification  of  the 
structure  claimed,  to  avoid  infringement.  Moreover,  rej 
fusal  to  allow  broad  claims  on  applicant’s  invention  would 
place  the  applicant  in  the  position  of  having  to  file  a 
multiplicity  of  applications  for  modifications  of  his  device 
in  order  to  dose  the  loopholes  for  evasion  of  infriugen 
ment  despite  the  fact  that  there  is  no  prior  art  of  antidi 
patory  nature.  Accordingly,  it  is  urged  that  inasmudi 
as  claims  9,  10,  11  and  12  define  a  novel  combination  an4 
a  basic  invention  in  the  field  of  observation  instruments] 
he  should  be  granted  the  protection  afforded  by  thes^ 
daims.  | 

New  claim  13  is  drawn  along  the  lines  of  claim  1,  but  ii^ 
somewhat  broader  in  that  it  does  not  specify  that  th< 
coarse  adjusting  mechanisms  of  the  device  consists  o 
pins,  and  holes  for  receiving  the  pins.  Instead,  claim  1 
specifies  that  this  construction  consists  of  interengage\ 
Me  means  on  the  two  members,  one  of  which  support4 
the  indexing  mirror,  for  changing  the  angular  relation! 
ship  of  the  members  and  for  rendering  them  coaxial.  in| 
asmuch  as  the  Examiner  has  not  dted  prior  art  whidi 
disdoses  a  sextant  including  a  mirror  mounted  in  the 
manner  specified  in  claim  13  or  in  which  the  interengager 
able  means  is  used  to  render  the  rotatable  members  coj 
axial,  it  is  believed  that  this  daim  is  allowable.  j 

Beconsideraffon  of  the  amended  daims  and  considera 


tion  of  new  claims  12  and  13,  with  a  view  to  early  allow 
ance  of  the  same  are  respectfully  requested. 

BespectfuUy  submitted, 

Hoguet,  Neary  &  Campbell, 

Attorneys  for  Applicant. 
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DEPABTlfEirr  OF  COMHEBCB 
XnsriTEO  STATES  PATENT  OFFICE 

t 

WASHINGTON 

Applicant;  Philip  F.  Everitt,  Mailed  May  10  1941 

Ser.  No.:  353,857 

f^ed:  August  23, 1940 

For:  SEXTANTS  AND  SIMILAE  INSTRUMENTS 
FOB  ANGUIAB  MEASUREMENT 

Hognet,  Neary  &  Campbell 
90  Broad  Street 
New  York,  N.  Y. 

Responsive  to  amendment  of  Mardi  28,  1941,  paper 
No.  4. 

Claims  1  to  4,  indnsive,  are  now  allowable. 

In  line  2  of  the  matter  added  to  claim  5,  paper  No.  4, 
Movable”  is  indefinite  and  shonld  be  changed  to  he 
moved  thereby.  The  claim  is  rejected  but  will  probably  be 
allowed  if  amended  as  suggested. 

Claims  6, 7  and  8  are  considered  to  be  allowable. 

Claim  9,  upon  reconsideration,  is  rejected  as  being  in¬ 
definite  and  imwarranted  because  of  its  indusion  of 
member  ....  for  rendering  said  means  inoperative”. 
In  the  single  spedes  shown,  a  shutter  is  moved  over  the 
bubble  colimating  lens  as  a  signal  that  the  predetermined 
number  of  readings  have  been  taken.  Clearly  it  is  mis¬ 
leading  and  unwarranted  to  describe  the  device  rendering 
the  instrument  or  any  part  thereof  'inoperative”.  The 
claim  is  also  indefinite  because  no  definite  structural  or 
functional  relation  is  devdoped  between  the  said  "means 
.  .  .  .  for  rendering”  and  the  other  induded  elements. 
The  means  should  be  defined  as  automatically  controlled  or 
rdeased  by  the  means  for  making  observations.  The 
present  wording  would  be  met  merely  by  a  shutter  whidi 
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liad  to  be  manizally  moved  into  obscuring  position.  Ob* 
vionsly  this  is  not  applicant's  invention  and  the  clain^  is 
too  broad  and  indefinite.  Merely  stating  that  the  mem¬ 
bers  are  on  a  common  frame  is  not  snfficient  and  dbes 

not  overcome  the  objection  advanced  in  paper  No.  3.  | 

i 

Claims  10  and  11  are  rejected  as  being  indefinite  for 
the  reasons  advanced  against  claim  9  in  the  immediatjely 
preceding  paragraph.  I 


In  claim  12,  line  7,  ^^operative"  shonld  be  changed!  to 
operated  bp  and. 

Claim  13  appears  to  be  allowable.  | 

Objection  to  the  oath  advanced  in  paper  No.  3  is  with¬ 
drawn  in  view  of  the  fact  that  this  case  is  a  continnat^on 
of  a  previonsly-fiOled  application.  The  statns  of  said  ap¬ 
plication  shonld  be  explained  at  page  2,  line  14. 

The  drawing  of  the  original  application  will  be  trans¬ 
ferred  to  the  present  case  as  soon  as  the  latter  is  ready 
for  issne.  .  ! 

An  issne  has  been  reached  and  aU  rejections  and  objec¬ 
tions  are  hereby  MADE  FINAL,  | 

The  final  rejection  hereith  closes  the  prosecntion  of  ^he 
case  before  the  Primary  Examiner.  Any  amendment!  or 
reqnest  for  reconsideration  which  on  inspection  is  fcijuid 
to  reqnire  reexamination  of  the  case  will  not  be  entei[ed, 
bnt,  if  promptly  filed,  may  be  given  consideration 
reasonable  time  prior  to  the  expiration  of  the  statntj)ry 
X>eriod.  See  ex  parte  Peterson,  1928  C  J).  31. 

E.  C.  Pn^ 

Excminei^, 


I 
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Applicants 


Serial  Ho 
Piled 


«  Philip  F*/Ev 
s  355,85r 


TES  PATENT  OFFICE 


eritt 


August  2Z,  1940 


DIti.  32 

I 

Roojn  5621 


s  SEXTANTS  AND  SIMILAR  INSTRUMENTS 
FOB  ANGULAR  MSASUREIIENT 


♦  **«■*♦♦ 


Hon.  Coumilssloner  of  Patents^ 


May  21,  19^ 


Washington,  D.  C- 


Slrs  I  I 

In  response  to  the  Official  ActlOT  of  p&y  10, 
1941,  please  amend  the  above  entitled  application  as 

i 

folloirss  I 

Page  Line  14.  cancel  the  period  (•)|and 
substitute  now  abandoned.—.  j* 


Rewrite 


foUowss 


instrume^^  comprising  a  morable  element,  a  memb^  carrying 
said  element,  plais  projecting  from  said  member,  a  second 
member  provided  with  holes  receiving  said  pins,  rieans  for 
disengaging  each  pin  from  a  hole  and  relatively  rotating 

I 

said  members  and  reengaging  each  pin  In  another  ijiole, 

I 

whereby  said  element  Is  moved  through  a  predetem^lned 

I 

angle,  fine  adjustment  medianism.  f or  said  element  having 
an  ogiiro^lve  connection  wl^  said  second  member,  |a  uotallser 
drlwagn^from  said  me^ianlsm,  a  elut<Ri  in  the  driv^  from  the 

■  .  j 

fine  ltiSJustment  me^ianlsa  to  the  totallser,  a  leVer  for 


w/. 


.  ^Defend<mt*8ExMbitNo.25(Cont*d.) 

dlseoBzieetijag  said  cltttchj  an  observation  eoanter^  and* 

Beebanlsm,  coaled  to  said  lever  Tor  stepping  torwBxd. 
said  eoonter  at  each  aetuatlon  of  the  lever>  a  shutter 
coupled  to  said  observation  counter^  and  means  con» 
trolled  by  said  clutch  lever  for  moving  said  shutter 
in^  a  position  to  obscure  p«r;t  of  the  instrument  to 
prevent  further  readings  being  taken  after  a  j^edetermined 
number  of  actuations  of  the  clutch  lever  ^ 


.by  said  means  for  making  observations  to  move  automatically' 


into  a  position  to  prevent — ; 

line  7«  following'  ■measurements* 
insert  -~from  being  made—; 

line  9.  following  ■to"  izisert, 

— ^^another  position  to— 


Claim  1Q«  line  6«  cancel  ■movable*  and  sub¬ 


stitute. 


controlled  by  said  means  to  move 


automatica] 


Claim  11>  line  6.  cancel  ■mova^e.*  snd  sub¬ 
stitute  —and  controlled  by  said  means  to  move 


automatically  —  » 

Claim  12^^^3ne^J^  cancel  ■operative*  a^ 
substitute  — operated  by  and—. 

~  ITiTTfiS 

The  specification  is  amended  to  s^cify  the 
status  of  application  Serial  No.  194>664. 

de  j^owance  or  claims  l-4»  6,'  7,  8  apd  IS 
is  acknowledged* 
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Claim  5  Is  rewritten  as  natflsiaim  14  to  present 

i 

it  in  clean  form  for  further  consideration*  This,  claim 
is  amended  along  the  lines  siiggested  the  Rxaalnejir^  hut 

i 

has  been  rendered  more  definite  including  a  »means  ^on- 
trolled  h7  the  clnt^  lerer*  for  morlng  the  shutter  into  its 
obscuring  position.  Claim  5  is  beliered  to  be  in  condition 

I 

for  allowance.  ! 

.  ,  -  1 

..  Claim  12  is  amended  in  the  manner,  suggest^  I7 
the  Examiner  and  is  now  beliered  to  be  in  condition  for 
allowance. 

Claims  9,  1C  and  11  are  amended  in  order  yy  orer^ 

■  '  I 

come  the  reiectlon  tiiereof  as  being  indefinite.  Ea(|di  of 
tJiese  claims  as  amended  now  indicates  tiiat  the  *mea]ji8  for 
prerenting  further  measurements  from  being  taken*  oi^  *the 
member  movable  into  the  field  of  vision*  is  aatoaat|eally 
controlled  by  the  means  for  making  the  observations^  Claim 
9  has  been  amended  to  specify  that  the  device  includes  a 
member  movably  supported  on  the  frame  and  controlled  by 
means  for  measurements  to  move  automatically  i  into 

e 


fy9a  made  after  the  series  of  measuremwts  ha^  been 


made,  and  means  for  resetting  said  member 


•I'F] 


It  is  urged  that  claim  9  as  amended  is  no  i  longer 
indefinite  or  too  broad  inasmuch  as  it  is  the  fui^tion  of 


the  shutter  disclosed  in  the  instant  application  to  |  prevent 
further  observations  from  being  made  after  the  series  of 
observations  is  cooqpleted  by  moving  into  a  position  jto 
obscure  the  bubble  and  thus  preventing  the  referenc^  point 
from  being  seen.  Cntll  the  shutter  has  been  reset  ^  its 


I 
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- ^ 

initial  positions^  it. is  impossible  to  take  another  accxirate 
measurement. 

The  terminologj  used  in  claim  9,  as  amended^  is 
believed  to  be  proper  and  accurate  Inasmuch  as  it  is  similar 
to  the  description  or  the  operation  of  the  shutter  in 
claim  5.  Accordingly,  it  is  submitted  that  the  proposed 
amendments  to  claims  .9  to  11,  inclusive,  are  in  accordance 
with  the  Examiner*  s  suggestions  and  render  the  claims  of  a 
scope  commensurate  with  the  scope  of  the  present  invention. 

Inasmuch  as  a  further  examination  of  the 
application  will  not  be  required  in  this  case,  it  is 
respectfully  requested  that  the  present  amendment  be 
entered. 


Respectfully  submitted 


i 

i 


S5385t 
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TITLE  EEPOBT  I 

Div.  62  I 

No.  353857  (a  contmaation  of  194,664)  i 

Name  Philip  Francis  Everitt  | 

The  title  appears  from  the  assignment  records  tojbe 
vested  in:  %  in  the  inventor;  %  in  Arthnr  Joseph  Hngl^es, 
of  Chigwell  Bow,  Essex,  England  and  Henry  Hnghe^  & 
Son,  Limited,  of  London,  England,  a  Corp.  of  Gr^t 
Britain. 

Examined  np  to  and  including  June  10, 1941. 

This  certificate  dated  Jane  18, 194L 

H.  0.  Spielman 
Chief  of  Assignment  Divisiof^ 

No  farther  assignments  appear  to  have  been  received 
for  record  indading 

DEPAETMENT  OF  COMMEBCE 
UNITED  STATES  PATENT  OFFICE 
WASB3NGT0N 

Applicant:  Philip  P.  Everitt,  Paper  No.  7  | 

Ser.  No.:  353,857  Mailed  Jan  20  1^41 

FUed:  Aagast  23, 1940  | 

For:  SEXTAKTS  AUD  RTVnr.AR  INSTRUMENTS 
FOB  ANGULAR  MEASUREMENT  I 

I 

Hogaet,  Neary  &  Campbell  I 

90  Broad  Street 

New  York,  N.  Y.  ! 

i 

In  accordance  with  the  provisions  of  Order  No.  2308, 
dated  March  12, 1917,  which  reads  in  part  as  follows :  | 


Obvioas  informalities  in  the  application  may  be  cor¬ 
rected  by  the  examiner,  bat  said  correction  mast  be  jin 
the  form  of  an  amendment,  approved  by  the 
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Examiner  Ta  writing,  placed  in  the  file,  and  made  a  part 
of  the  record.  The  changes  specified  in  the  amendment 
win  be  entered  by  the  derk  in  the  regular  way. 


the  changes,  hereinafter  specified,  are  made  by  the  exam¬ 
iner  in  the  application  above  identified. 

Should  these  changes  not  be  satisfactory  to  the  appli¬ 
cant,  appropriate  amendment  may  be  proposed  nnder  the 
provisions  of  Bnle  78,  provided  the  specification  has  not 
been  printed. 

The  application  has  been  amended  as  follows : 

The  drawings  of  abandoned  file  194,664,  March  8,  1938, 
of  which  the  present  case  is  a  continnation,  have  been 
transferred  to  this  application.  The  photostatic  draw¬ 
ings  ori^ally  filed  with  this  application  have  been 
canceled 

E.  C.  Pogh. 

DEPAJECIMENT  OF  OOMHEBGB 
UinTED  STATES  PATENT  OFFICE 
WASHINGTON 

Serial  No.:  353,  857 

Jxme  Twenty,  1941 

Philip  Francis  Everitt,  Assor. 

Yonr  APPLICATION  for  a  patent  for  an  IMPROVE¬ 
MENT  in  Sextants  and  Similar  Instruments  for  ATignlar 
Measnrement,  filed  Ang.  23,  1940,  has  been  examined  and 
ALLOWED  with  13  claims. 

The  final  fee,  THIITY  DOLLASS  ($30),  WITH  ONE 
DOLLAR !  ($1)  ADDITIONAL  FOE  EACH  CLAIM 
ALLOWnEID  IN  EXCESS  OF  20,  must  be  paid  not  later 
than  6  MONTHS  from  the  date  of  tbi«  present  notice  of 
allowance.  If  the  final  fee  be  not  paid  within  that  period, 
the  patent  will  be  withheld;  SEE  REVISED  STATUTES, 
SECTION  4885  AS  AMENDED  BY  ACT  OF  CON¬ 
GRESS  APPROVED  AUGUST  9, 1939. 
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The  ofSce  delivers  patents  upon  the  day  of  their  date, 
which  date  their  term  begins  to  run.  The 
of  the  patent  for  final  signing  and  sealing  will 
about  4  weeks,  and  such  work  will  not  be  begun 
after  payment  of  the  necessary  final  fee. 

When  the  final  fee  is  pai^  there  should  also  be 
DISTINCTLY  AND  PLAINLY  WEITTEN,  the  name 
the  INVENTOR,  TITLE  OF  THE  INVENTION, 
SERIAL  NUMBER  AS  ABOVE  GIVEN,  DATE 
ALLOWANCE  (which  is  the  date  of  this  circular), ! 

OF  FILING,  and,  if  assigned,  the  NAMES  OF 
ASSIGNEES. 

If  it  is  desired  to  have  the  patent  issue  to  an 
SIGNEE  OR  ASSIGNEES,  an  assignment  containing 
REQUEST  to  that  effect,  together  with  the  FEE 
recording  the  same,  must  be  filed  in  this  office  on 
before  the  date  of  payment  of  the  final  fee. 

After  issue  of  the  patent,  uncertified  coxnes  of 
drawings  and  specifications  may  be  purchased  at 
price  of  TEN  CENTS  EACH.  The  money  should 
comx)any  the  order.  Postage  stamps  will  not  be 
ceived. 

The  final  fee  will  NOT  be  received  from  other 
the  applicant,  his  assignee  or  attorney,  or  a  party 
interest  as  shown  by  the  records  of  the  Patent  Office. 

NOTICK— WHEN  THE  NUMBER  OF  CLAIMS  AlI 
LOWED  IS  IN  EXCESS  OF  20,  NO  SUM  LESS  THAli^ 
THIETT  DOLLAES  ($30)  PLUS  ONE  DOLLAE  ($l) 
ADDITIONAL  POE  EACH  CLAIM  IN  EXCESS  OF 

20  CAN  BE  ACCEPTED  AS  THE  FINAL  FEE.  1 

1 

Respectfully,  | 

Conway  P.  Coe,  | 
Commissioner  of  Patents,  j 

This  application  cannot  be  renewed. 

Hoguet,  Neary  &  Campbell, 

90  Broad  St., 

New  York,  N.Y.  *  ’  | 
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m  THE  UiriTED  STATES  PATENT  OFFICE 

Applicant:  Philip  Francis  Everitt 

Ser.  No. :  194,664  Jnl  16  1941 

Kled:  Mar.  8, 1938 

For:  SEXTANTS  AND  SIMILAB  INSTEUMENTS 
FOB  ANGULAB  MEASTJBEMENT 

July  9, 1941 

Hon.  Cozmnissioner  of  Patents, 

Washingto;Q,  D.  0. 

Sir; 

Submitted  herewith  are  photostatic  copies  of  the  draw¬ 
ings  of  the  above-identified  application  to  replace  the 
original  drawings  thereof  upon  transfer  of  said  draw¬ 
ings  to  applicant’s  application  Serial  No.  194,664  for  Sex¬ 
tants  and  Similar  Instruments  for  Angular  Measurement”, 
filed  March  8,  1938. 

Eesi)ectfully  submitted, 

I  Hoguet,  Neaiy  &  Campbell, 

I  Attorneys  for  Applicant. 
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PEPABTMEirr  OF  COMMESCB 
UJSliXED  STATES  PATENT  OFFICE 
WASHINGTON 

July  24,  1941 

BEQUEST  FOB  WITHDBAWAL  FBOM  ISSUE  ! 

In  re  Application  of  I 

FMlip  F.  Everitt,  j 

Serial  No.:  353,857,  j 

]*iled:  August  23, 1940,  | 

For:  SEXTANTS  AND  STMUAB  INSTBUMENTS 
FOB  ANGULAB  MEASUBEMENT  j 

Honorable  Commisioner  of  Patents,  j 

Sir:  j 

It  is  requested  that  the  application  above-identified  be  | 

withdrawn  from  issue  for  the  following  reasons:  ! 

This  application  was  passed  to  issue  on  June  20,  1941, 
while  applicant’s  earlier  application  No.  194,664,  was  j 
withheld  from  issue  for  failure  to  pay  the  final  fee.  The  j 
drawings  of  the  earlier  case  had  been  transferred  to 
the  later  case.  | 

Applicant  has  now  petitioned  for  permission  to  make 
a  delayed  payment  of  the  final  fee  in  application  No. 
194,664,  and  this  petition  has  been  granted,  with  the  re¬ 
sult  that  there  are  now  two  applications  in  issue  withj 
substantially  the  same  claims.  Applicant  undoubtedly  in- 1 
tends  to  take  out  the  patent  on  application  No.  19^664, 
on  which  he  has  paid  the  final  fee,  but  it  is  believed  that 
the  other  application  No.  353,857  should  be  withdrawn  | 
from  issue,  and  it  is  so  requested. 

Bespectfully, 

E.  c.  pug:^ 

Examiner,  Division  62.  \ 


I 


i 
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TSEPASnCEST  OF  OOMMEBCB 
UKIXKD  STATES  PATENT  OFFICE 
WASHINGTON,  D.  a 

July  25,  1941 

Mr.  Philip  Francis  Everiti,  Assor. 

Sir: 

Your  application  for  patent  for  an  improvement  in 
Sextant  and  Similar  Instruments  for  Angular  Measure¬ 
ment  serial  No.  353,857,  allowed  June  20,  1941  has  been 
withdrawn  from  the  issue  hies  in  this  office.  The  reasons 
therefor  will  be  communicated  to  you  by  the  Examiner. 

Until  a  new  notice  of  allowance  is  sent  you  the  final  fee 
win  not  be  required. 

Very  respectfully, 

Conway  P.  Coe, 
Commissioner  of  Parents. 

Hoguet,  Neary  &  Campbell, 

90  Bro^  St., 

NewYori^N.Y. 

DEPABTMENT  OF  OOMMEBOS 
UNITED  STATES  PATENT  OFFICE 
WASHINGTON 

Applicant:  Philip  F.  Everitt,  Paper  No.  10 
Ser.  No.:  353,857  Mailed  Aug  1 1941 

Filed:  August  23, 1940 

For;  SEXTANTS  AND  SIMILAB  INSTBUMENTS 
POE  ANGULAB  MEASUBEMENT 

Hoguet,  Neary  &  Campbell, 

90  Bro^  St, 

New  York,  N.  Y. 

In  response  to  amendment  of  May  22, 1941,  paper  No.  6. 
The  case  has  been  withdrawn  from  issue  in  view  of  the 


I 
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\ 

revival  and  passing  for  issue  of  applicant’s  earlier  file4 
case  No.  194,664,  March  8,  1938,  Froseention  before  th^ 
Primary  Examiner  is  resinned. 

Claims  1  to  13,  indnsive,  are  in  the  case  and  all  o^ 
them  are  hereby  rejected  upon  the  ground  that  theit 
allowance  herein  would  result  in  double  patenting  witb 
ftlaims  allowed  to  applicant  in  said  earlier-filed  case. 

E.  C.  Pu^ 

Examiner, 


liAW  OITIGES 

GAMEBOK,  KEBKAM  A  SUTTOU 
PATENTS  AZfn>  PATENT  OAI7SES 
700  TENTH  ST.,  N.  W. 

WASHINGTON  1,  !>.  a 

September  28, 1953 

Hon.  Commissioner  of  Patents,  | 

Sir: 

Permission  is  requested  to  inspect  and  make  copies  of 
the  file  wrapper  and  contents  of  the  abandoned  applica¬ 
tion  of  Philip  Francis  Everitt,  Serial  No.  353,857,  file^ 
August  23,  1940  as  a  continualion  of  Everitt  application 
Serial  No.  194,644,  filed  March  8,  1938  on  which  pateni 
No.  2,252,341  issued  on  August  12, 194L  ; 

It  appears  from  the  file  of  patent  No.  2,252,341  that 
after  the  application  for  this  patent  had  lieen  allowed, 
an  amendment  under  Buie  78  was  filed  submitting  a  group 
of  claims  allowed  in  the  aforesaid  continuation  application 
Serial  No.  353,857,  with  the  statement  that  upon  entry 
of  these  claims  and  issue  of  the  patent,  said  continuation{ 
application  would  be  allowed  to  become  abandoned;  seej 
amendment  under  Buie  78  dated  June  26,  1941.  Aocord-| 
ingly  it  is  submitted  that  we  are  entitled  to  access  to  the 
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jBle  of  the  abandoned  application  under  the  provishms  of 
Bole  14(b). 

Bespectfolly, 

Cameron,  Kerham  &  Sutton, 

By  B.  H.  Hudson 

Member  of  Firm 
Attorneys. 
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AWABDS  TO  mVENTQBS 

A  discassioii  of  the  Law  relating  to  . 

THE  USE  BY  THE  CROWN  OP  INVENTIONS 
and  of  the  principles  applicable  to  awards  by 
THE  ROYAL  COMMISSION  ON  AWARDS  TO 


INVENTORS  OP  1946 


BY 


I.P.GHAHAMrBJL 

Of  the  Middle  Temple  and  of  the  Oxford  Circuity 
Barrister>at>Law,  Sometime  Scholar  of  Gonville 
and  Cains  College,  Cambridge,  and  BEarmsworth  ! 

Law  Scholar.  I 

I 

With  a  FOREWORD  by 

THE  RIGHT  HON.  SIR  STAFFORD  CBIPPS, 

K.C.,MJ>. 

LONDON : 

SWEET  &  MAXWELL,  LIMITED, 

Law  Publishers,  \ 

2  &  3  CHANCERY  LANE,  W.C.2  i 

Tobonto:  The  Carswell  Company,  limited  j 

Australia:  The  Law  Book  Company  of  Australasia  Ptjr, 

limited 

1946 

{Printed  in  England) 


PART  IV 

Awards  far  User  by  dis  Gorsnuarntf  of  Unftsd  Slates 


1.  Control  of  U.SA-  patents  owned  by  British  subject^. 
The  war  of  1939-1945  was  notable  for  the  very  complete 
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interdiaiige  between  Governments  of  inventions,  discov¬ 
eries  and  processes  likely  to  be  of  assistance  in  defeating 
the  common  enemies.  This  policy  was  followed  to  some 
extent  in  the  war  of  1914-1918,  but  it  was  extensively 
adopted  at  a  relatively  earlier  date  in  the  war  of  1939- 
1945,  and  was  developed  by  the  establishment  of  joint 
research  organisations  and  the  interchange  of  technical 
information  and  personnel  As  a  result,  there  has  been 
very  large  user  by  the  various  Governments  of  the  in¬ 
ventions  of  each  other’s  nationals,  and  particularly  in  the 
case  of  this  country  and  the  United  States  of  America. 
To  enable  tbia  interchange  with  the  U.SAl.  to  be  effected 
powers  were  taken  by  His  Majesty’s  Goemment  in  1942  to 
control  the  use  of  American  patents  owned  by  British 
subjects,  in  the  same  way  as  other  British  assets  held 
abroad  were  controlled.  These  powers  were  granted  by 
S.  E.  &  0.,  1942,  No.  1882,  Emergency  Powers  (Defence). 
The  relevant  regulation  3a  is  reproduced  in  this  book  in 
Appendix  I  (o).  From  reading  this  section  it  will  be 
seen  that  the  Lord  President  of  the  Council,  the  Ad¬ 
miralty,  the  Minister  of  Supply  and  the  Minister  of  Air¬ 
craft  Production  as  “competent  authorities”  were  em¬ 
powered  to  give  directions  to  persons  resident  in  tbia 
coxmtry  who  had  rights  in  respect  of  inventions  in  the 
U-SA.  Under  these  directions  the  competent  authorities 
could,  inter  alia,  require  the  grant  to  them  or  to  their 
nominees  of  a  licence  in  such  form  and  for  such  period 
or  of  such  other  powers  as  might  be  specified.  The  rights 
acquired  under  such  a  licence  could  clearly  include  power 
to  grant  sub-licences,  and  His  Majesty’s  Government  could 
then  grant  such  sub-licences  to  manufacturers  and  others 
in  the  U.SA..  as  might  be  considered  necessary. 

Sub-paragraph  (2)  of  Eegulation  3a  states  that  the 
grantor  of  such  a  licence  shall  be  entitled  to  compensa^ 
tion  “of  such  amount  as  may  be  agreed  with  the  competent 
authority,  or,  in  default  of  agreement,  as  may  be  deter¬ 
mined,  by  I  such  person  or  body  of  persons  as  the  Treasury 
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may  specify,  to  be  jnst,  having  regard  to  the  ntility  of  j 
the  invention,  discovery  or  design  in  qnestion,  to  the  ex-  j 
tent  of  its  use  in  pursnance  of  the  licence,  and  to  all  other  j 
relevant  drcmnstances”.  I 

The  words  of  the  regulation,  though  no  doubt  primarily  1 
intended  to  cover  the  grant  of  licences  in  respect  of  in-  I 
ventions  and  designs  protected  by  the  appropriate  Amer-  j 
ican  legislation,  are  wide  enough  to  cover  rights  not  so  { 
protected.  There  has  undoubtedly  been  large-scale  user  j 
of  many  of  such  inventions  and  rights  both  by  the  British  | 
and  American  Governments  and  by  American  manufac-  j 
turers.  I 


•  •••••• 

Defendonfs  F-rMWf  Ko.  32 

CHAPTER  62 

An  Act  to  confer  on  His  Majesty  certain  powers  which 
it  is  expedient  that  His  Majesty  should  be  enabled  to 
exercise  in  the  present  emergency;  and  to  make  further 
provision  for  purposes  connected  with  the  defence  of 
the  realm.  [24th  August  1939.] 


I 

I 

1 

I 


Be  it  enacted  by  the  King’s  most  Excellent  Majesty,  | 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  j 
and  Temporal,  and  Commons,  in  this  present  Parlia-  j 
ment  assembled,  and  by  the  authority  of  the  same,  as  | 
follows : — 


Datess*  R^gnkdloiis 

1. — (1)  Subject  to  the  provisions  of  this  section,  B&s  | 
Majesty  may  by  Order  in  Council  make  such  Regulations ! 
(in  this  Act  referred  to  as  “Defence  Regulations’’)  as  | 
appear  to  him  to  be  necessary  or  expedient  for  securing! 
the  public  safety,  the  defence  of  the  realm,  the  mainte-j 
nance  of  public  ordr  and  the  efficient  prosecution  of  any| 
war  in  which  His  Majesty  may  be  engaged,  and  for! 
maintaining  supplies  and  services  essential  to  the  lifej 
of  the  community. 


I 

I 

i 
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(2)  Withont  prejudice  to  the  generality  of  the  powers 
conferred  hy  the  preceding  subsection.  Defence  Begular 
tions  may,  so  far  as  appears  to  His  Majesty  in  Council 
to  be  necessary  or  expedient  for  any  of  the  purposes 
mentioned  in  that  subsection, — 

•  •  •  •  •  •  • 

(b)  authorise — 

(i)  the  taking  of  possession  or  control,  on  behalf 
of  His  Majesty,  of  any  property  or  undertaking; 

(ii)  the  acquisition,  on  behalf  of  Efis  Majesty,  of 

■  any  property  other  than  land; 

•  •••••• 

(5)  Nothing  in  thig  section  shall  authorise  the  imposi¬ 
tion  of  any  form  of  compulsory  naval,  military  or  air 
force  service  or  any  form  of  industrial  conscription,  or 
the  making  of  provision  for  the  trial  by  courts  martial 
of  persons  not  being  persons  mbject  to  the  Naval  Disci¬ 
pline  Act,  to  military  law  or  to  the  Air  Force  Act. 

•  •••••• 

Extec^T•lT!teridlOp^^allonofD^^•M^B^q^llatioM 

3. — (1)  Unless  the  contrary  intention  appears  therefrom, 
any  provisions  contained  in,  or  having  effect  under,  any 
Defence  Begulation  shall — 

(a)  in  so  far  as  they  specifically  impose  prohibitions, 
restrictions  or  obligations  in  relation  to  ships, 
vessels  or  aircraft,  or  specifically  authorise  the 
doing  of  anything  in  relation  to  ships,  vessels  or 
aircraft,  apply  to  all  ships,  vessels  or  aircraft  in 
or  over  the  United*  Kingdom  and  to  all  British 
ships  or  aircraft,  not  being  Dominion  ships  or 
aircraft,  wherever  they  may  be;  and 

(b)  in  so  far  as  they  impose  prohibitions,  restrictions 
or  obligations  on  persons,  apply  (subject  to  the 
precedmg  provisions  of  this  subsection)  to  all 
persons  in  the  United  Kingdom  and  all  persons 
on  board  any  British  ship  or  aircraft,  not  being 
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I 

a  DomiBion  ship  or  airciafi»  and  to  all  oti^er 
X)ersoiis  being  British  subjects  except  persojis 
in  any  of  tiie  following  countries  or  territories, 
that  is  to  say, —  [ 

i 

(i)  a  B<nmnion,  | 

(ii)  India,  Burma  and  Southern  Bhodesia,  j 

(iii)  any  country  or  territory  to  which  ahy 

provisions  of  this  Act  can  be  extended  by  Or^r 
in  CoundL  and  I 

7  I 

(iv)  any  other  country  or  territory,  being  a 
counlxy  or  territory  under  BOLs  Majesty^s  pi[o- 
tection  or  suzerainty: 

t 

Provided  that  Defence  Begulations  may  make  provision 
whereby  the  owner,  manager  or  charterer  of  any  British 
ship  or  aircraft,  being  a  person  resident  in  the  Unit^ 
Kingdom  or  a  corporation  incorporated  under  the  Ihw 
of  any  part  of  the  United  ESngdom,  is  subjected  to  te- 
strictions  in  respect  of  the  employment  of  persons  in  ahy 
foreign  coxmtry  or  territory  in  connection  with  the  mana^ 
ment  of  the  sMp  or  aircraft  i 


I 

7.  Every  document  purxx>rting  to  be  an  instrument  made 
or  issued  by  any  Minister  or  oiher  authority  or  X)ers6n 
in  pursuance  of  any  provision  contained  in,  or  having  eff^ 
under.  Defence  Begulations,  and  to  be  signed  by  or  On 
behalf  of  the  said  Minister,  authority  or  person,  Rball  ^ 
received  in  evidence,  and  shall,  until  the  contrary  is  prov^ 
be  deemed  to  be  an  instrument  made  or  issued  by  that 
Minister,  authority  or  person ;  and  prima  facie  evidence  ^f 
any  such  mstmment  as  aforesaid  may,  in  any  legal  pi^ 
oeedings  (including  arbitrations),  be  given  by  the  promo¬ 
tion  of  a  document  purporting  to  be  certified  to  be  a  trjxe 
copy  of  the  instrument  by,  or  on  behalf  of,  the  hOnist^ 
or  other  authority  or  person  having  power  to  make  or 
issue  the  instrument.  i 
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I  FkovUora  c»  to  Ctctabi  Oid«ri  In  Coimcll 

8. — (1)  Every  Order  in  Council  containing  Defence  Eeg- 
Illations  sliall  be  laid  before  Parliament  as  soon  as  may 
be  after  it  is  made;  but,  notwithstanding  anything  in  sub¬ 
section  (4)  of  section  one  of  the  Buies  Publication  Act, 
1893,  sndi  an  Order  shall  be  deemed  not  to  be  a  statutory 
rule  to  which  that  section  applies. 

(2)  If  either  House  of  Parliament,  within  the  next 
twenty-ei^t  days  on  which  that  House  has  sat  after  sudi 
an  Order  in  Council  as  aforesaid  is  laid  before  it,  resolves 
that  the  Order  be  annulled,  the  Order  shall  hereupon 
cease  to  have  effect  except  as  respects  things  previously 
done  or  omitted  to  be  done,  without  prejudice,  however,  to 
the  making  of  a  new  Order. 

(3)  Any  power  conferred  by  the  preceding  provisions 
of  this  A^  to  make  an  Order  in  Coxmcil  shall  be  construed 
as  including  a  power  to  vary  or  revoke  the  Order. 


Defandqnfs  ExMhIt  NOb  38 

Ijr  THs  High  Coxjbt  ov  Jitstigb 
Exsg's  Bshgh  Divisioir  (CoiocEBCiAii  List). 

Before  Ma.  Jitsiiob  Skllebs. 

23rd,  24th,  25th,  29th,  30th  June,  1st  July  and  30th  July, 

1948. 

r  The  Amekigah  FE4AnGB  Azn>  Maztov aotubing  Compant 

Lstoobfobaxxd 

V. 

Bzbztabi)  vah  Leee. 


Then  comes  Begulation  3  (5).  If  I  am  right  in  the 
construction  of  the  previous  two  subsections,  J.  think 
venlion”  in  Subsec.  (5)  must  also  refer  to  a  patented  or  un¬ 
patented  invention,  and  this  interpretation  is  strengthened 
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by  the  words  in  brackets,  “(whether  by  “virtue  of  the 
Patents  and  Designs  Act,  1907,  or  otherwise)  The  njiak- 
ing,  using,  etc^  of  an  invention  on  behalf  of  or  for  the 
services  of  the  Crown  may  be  by  virtue  of  Sec.  29  of  the 
Patents  Act,  1907,  but  it  may  be  otherwise.  It  may  be  the 
use  of  an  invention  revealed  to  the  authorities  mentioned 
by  directions  given  under  Regulation  3  (3)  and  not  the 
subject  of  any  patent  or  application  for  a  patent. 

In  either  case  the  production  of  the  drawings,  informa¬ 
tion,  etc.,  may  be  authorised,  notwithstanding  anything 
to  the  contrary  contained  in  any  licence  or  agreement  Hand 
any  “licence  or  agreement  if  and  so  far  as  it  confer^  on 
any  person  otherwise  than  for  the  benefit  “of  the  Cr^rwn 
the  light  to  receive  any  payment  in  respect  of  any  d^>cu- 
ment  or  information  “in  pursuance  of  such  an  authoi^isa- 
tion  shall  be  inoperative.”  This  construction  of  the  regu¬ 
lation  may  deprive  an  inventor  of  a  secret  (but  not  pat¬ 
ented)  invention  or  process  of  compensation  for  such  j  use 
as  the  Crown  makes  of  his  invention,  but  the  provision 
is  in  Emergency  Regulations  to  meet  national  nece^ty 
and  there  are  general  provisions  for  ex  gratia  paym^ts 
in  suitable  cases.  i 

•  •••••• 

The  patent  covers  the  whole  device  or  assembly,  in^ud- 
ing  the  drum  stock  with  the  fiange  with  octagonal  sealing. 

I  therefore  find  in  favour  of  the  Plaintiffs*  contention  ^t 
there  is  no  patent  covering  either  the  sput  or  the  ]|>lng 
separately  as  independent  units.  | 

•  •••••  *1 

Patent  No.  391,051  is  a  patent  for  a  combination  an^  so, 
I  thiTilr,  are  some  of  the  others.  It  is  established  authority 
that  a  patent  for  a  combination  is  not  a  patent  whidi  coders 
the  integers  or  component  parts  of  the  combination.  |  In 
Harrison  v.  The  Anderston  Foundry  Company,  i  A.C.,  |574^ 
there  is  a  dictum  of  Lord  Chelmsford  at  p.  581:  “If  a  ^t- 
ent  is  “solely  for  a  combination  nothing  is  protected  b^  it, 
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and  eozLseqaently  noihiiig  ean  be  an  *inf ringement,  bat  the 
use  of  the  entire  combination.” 


Then  there  is  the  more  recent  case  of  Dunlop  Pneumatic 
Type  Company,  Ld,  y.  David  Moseley  Sons,  Ld.,  which 
is  reported  in  [1904],  i  Ch.,  at  p.  612*;  the  headnote  of 
which  is:  '^The  sale  of  a  component  part  of  a  combination, 
the  subject  of  a  patent,  the  vendor  knowing  'ihat  the 
purchaser  intends  to  use  the  article  for  the  purpose  of  in¬ 
fringing  the  patent,  is  not  ^'an  infringement  by  the  vendor’^ 


Delandanfs  Exhibit  No.  51 

FIOBSEB  XETSIBITMENT 
nmBIOH  OW  BBNPIX  AVIATION  OQBPOaAZION 
BSNmX,  NSW  JIBSET 

May  4, 1942. 

Averaging  Sextants. 

Your  Bel  Y.  1. 

Messrs  S,  Smith  &  Sons, 

(Motor  Accessories)  Ltd. 

Griddewood  Works. 

London,  N.  W.  2, 

England. 

Attention:  Mr.  G.  S.  Sturrock,  Patent  Dept. 

Gentlemen; 

Beplying  to  your  letter  of  January  22,  1942,  we  have 
received  copies  of  the  following  U.S.  patents  and  patent 
application  from  your  XJ.S.  attorneys,  Hognet,  Neary  & 
Campbell,  Esqs,  on  December  31, 1941,  relating  to  averag¬ 
ing  sextants  and  owned  by  Henry  Hughes  &  Son : 

Gray  Patent  No.  2,140,679 

•  Everitt  Patent  No.  ^42^347 

Everitt  Patent  No.  2,252|341 

Everitt  Appln.  S.N.  22^32 


947 


After  carefni  consideratioiL  we  have  decided  to  have  tjhe 
jjatents  mdnded  in  our  cross-license  agreement  with  yOn, 
and  also  the  application  when  it  matures  into  a  patent.  | 

In  Jannary,  1939,  onr  Mr.  Baratoff  advised  that  there 
was  also  an  Everitt  pending  UB.  application  Serial  l^o. 
248,564  relating  to  an  averaging  sextant,  bat  we  have  ne^er 
received  a  copy  of  this  case,  and,  therefore,  do  not  kn^w 
jnst  what  it  covers.  If  it  has  matured  into  a  patent  please 
let  us  have  the  patent  number  and  issue  date. 


SCrrh 


Very  truly  yours, 

PIONEEE  INSTBUMENT 
DIV.  OF  BENDIX  AVIATION  COEP 
Stephen  Cerstvik. 

Patent  Department. 


1 
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The  Secretary  of  State  presents  his  compliments  to 
Excellency  the  British  Ambassador  and  has  the  honor  ito 
acknowledge  the  receipt  of  the  British  Embassy's  note  ho. 
589  dated  November  30,  1940,  stating  that  the  British  jjar 
Commission  has  been  established  in  the  United  States 
for  the  purpose  of  coordinating,  in  cooperation  with  tpe . 
British  Purchasing  Commission,  the  purchase  of 
and  aircraft  material  in  the  United  States  on  t 
the  British  Government.  It  is  noted  that  the 
is  under  the  direction  of  Sir  Henry  Shelf  and  that 
present  address  is  1785  Massachusetts  Avenue, 
ton,  D.  C. 

Department  of  State. 

Washington,  December  9, 1940 
82L2V359 


I 


Dcfandanl's 


INattf  of  flnarica 
ScpArtmnit  of  {frtsto 


^r  OiTi^i-.:  •  of 

f 

t|  •'*’  f|  •> 


NOmFICATION  I  _  . 


Date  _JmE..^.»-lS^l 


7o  Secretary  of  Stete: 


^  ••  •* 


Di  accordance  with  ^ndicable  inatmctiona  attarhed  hereto^  and  in  connection  with  tiie  act  of 
Jane  15, 1917,  the  act  of  Jane  8^  1988*.  aa  amended,  the  act  of  Jane  28^  1940,  tite  act  of  Jidy  1, 1940,  and 
tee  act  of  September  10, 1940, 1  deaiie  to  lahmit  tee  following  mformation  forl^tee  porpoae  of  rego- 
larking  my  official  atatna  or  of  daiming  any  eremption  from  legiitration  aoeonM  my  atatoa  or  both 
onder  tee  above-mentMoed  Acta  and  regnlationa  pcooralgated  teereonder:  ! 


1.  FoUname. 


i  <1 


2.  Name  of  govmnment  and  agency  or  department  teereof,  if  any,  being  ae^rved 


8.  rreacnt  nationality .  xIRi  riSg - 

4.  PreviooB  nationality  or  aationalitien,  if  any/  Nnire - 

6.  («)  Place  of  birth  iOKDOK - LOMDOK  . 

tatrOTWii^  varntmi 

(6)  Date  Of  birte - kAPCH - ! - lat - 

Otag 

0>  Port  or  place,  date  and  manner  of  bat  arrhral  in  Xhiited  Sb 


■-JJMIDQg. 


7.  Statoa  onoi^r^wliidi  teat  admitted  (^led;  one) : 

Immigran^^ 

erempioyatC 

8.  Name  oted  at  tent  of  la^Wry,  if  different  from  praaant 


Temporary  eiailor  □! 


Otev. 


♦ 
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951 


m0m  A^00m00mmmm  Of  ffcfr— » i 

miTTSir  ATB  tiaffggToit 


1 


18. 


or 


^ARH; All  PARK  HOfEL 

*  •»  '  t  ^  V*.  •  -  »  ,» 


T' 

I 


*■■  -  ' 


19.  If  dedantioo  to  become  raAmerfcandtncn  1m  boon  iBed,«tatettc  dote  1^  place  of  apiilicatton 

_ _ ::— ... _ — , 


'-20.  If  viiitmgmtiieUBitedStateotep^ioHtfflyaeotoamt^orfiorpiTionolbaMTifor 
if  jmtnng  in  transit  tiizoo^  tiie  United  States,  tiie  foOowinf  sdditionsi  infonnstkm  most  be  fumiahed; 


(a)  Whether  on  private 
or  persons  represented - 


or  for  pleawire  and  if  on  private  bonneea,  state  tiie 


HOI-APPLTCiRTJt 


(b)  Temporary  address  in  United  Ststes' 


% 


. MOT  APFLICdBLR-  - 


.*4-  • 


(e)  Dateof  prc^ioaeddeptrtnre 


BOT  APPLICABZ.B 


m 

JL 


(d)  Port  <y  place  <rfprdposed  departure  - ... _ M - 

•i  j 

'V  ^  i  . 

(e)  Country  to  ahkh  proceeding  - - — — 

Intormatien  set  forth  in  Uds  noHhration 


Does  the 


ennqitian  from  rjpgistration  and  iin>Br» 
1940?  im -  No 


mdjdai 

I 

J 

I*" 

A^mjpuiC-- 


y 


V 


or  A  poiitittil  ptfty  of  m  '  _ 
ntioAf  or  poUtKOl  orssBintio^  or  a 


dBBWCifc 


_ _  .  .  _  _  dinetljr  or  indizoctly 

ar  im  port  ly  may  of  ondi  oatitiei^  or  who  wcoioi  cowpon— tioA  framorJoAndortbodirtetioAofAatjroftltefotO' 
Hil|lw^ta«SocrotMyof  StAtoAWgiitnrtiooototomMit  —  iwooerthod  tb«ioiB,«AdooAtAiiiorarioQooHwri^id«d 
b  It  €M— oaaoAC  oUmot,  a  driy  oocroditod  itiplnwntlr  or  eo— It  ofleor  of  a  f nroifn  oeoMnuBoit  who  io  to 
1  Iqr  ttm  DoportaBont  of  State  of  the  United  Stetei^  any  oflkiaL  othor  than  aa  Aaaeriean  ettmea,  ot  a  fordxa  cov- 
rain|Tiiteit  agr  tha  Ualted  Stetea  aa  A  fowanmieBt  or  namber  of  tea  ataff  or  pciaoo  camlosred  by  a  doljr  accredited 
r  nr  rnnaalar  nflUrir  nf  a  frinini  in-nmirirT  — tiT  la  tir  nrrriniTii  ri|iartinrnT  itf  ^Ttati.  nthrrttian  a  ra^Hn 

cooBMl  or  paMid^  ageak,  atataa  aad  Vbo  dianicter  of  arhoaa  datka  aa  aodi  olH^,  aimiber  of  ataff,  or 
an  of  raeord  ia  tea  DqtairtaicBt  ^  Stated 

n9mctofJmmti,SH0(PiASe,No.S7O,7$tkCm^9dS9m.y^  Thia act proridaa,  fa  part, teat aaaryalicafotear 
latea  gaaaiaaMadodfcial  or  awatear  of  aia  faaaihr)  ta  tea  United  Statea  wbo  ia  14  ycara  of  ago  or  oldar,  arbo  baa 
raMBtatad  aad  iagararlwted  at  tea  teaa  of  tea  WBaanca  of  a  riaa  for  aatranee  into  tea  United  Statea,  aad  arbo 
a  nte  United  Statea  nr  SD  daya  or  longer,  aball  ap^  for  wgiatrathm  and  fingarprinting  before  tea  expiration  of 


TkometofJtdift,IW(PiMe,N«,T0I,7ttkC9mp^SdSeaa,y.  Thia  act  pnaidea,  in  part  teat  aoenigted  ofleiala 
a  goeernaaeata^  ncngaiaed  by  tea  Goaanunant  of  tea  UaiM  Statea,  their  ftanfflea,  atteadaate,  aerranta,  and 
a,  erbe  fail  to  aaaintaite  tea  atataa  nndar  wbkb  admitted,  aaay  ba-zaqauad  to  dq>a>t  ftom  tea  United  Statea;  and 


tff  SfpUwtborJftlfiO  (PmbSe,N0i.7iS,7$thCoKg^SdS4$».).  TUa  act  providaa,  ia  part,  teat  ovary  male 
aSea  Tciidiag  ia  tea  Umtad  Statea  who;  on  tea  dqr  or  ftnd  for  lagiatratioa  tearanadar  ia  bateratn  tea  agaaof  zl  aad 
as  teall  praacat  .bfanaelf  for  aad  epbmit  to  regiatratioa  aa  preaeribed  tearein,  aad  coateina  varioua  other  rdated  proviaiona;. 
K  onampta  from  aaeb  ngiatratioiia  diploraatte  wpreaentativea,  technical  attechda  of  fbre^  cmboteica  aad  kgationa,  eoa- 
■ak  ^aaeral,  poaia^vim  wnaolaii^aft^^for^n  eoaatrka;  wbo  an  aot  qtiaena  of  teo  United  Stetre,  and 

t,  AH  atataaKateteooldbaia  Kaj^te  orbaaceaateaBkdby  aa  Enriiah  traaalatioa.  Tba  atetemeata,  with  the  ezeep- 
tka  of  rigaatan,  ahoaM  ba  ^paofritten  bat  viB  ba  aecapted  if  written  legibly  ia  ink. 

IL  AO  naoaa  In  tea  form  ahoold  ba  properly  dOad  in.  If  tboy  an  not  aoODad  in,  tea  form  wfll  not  ba  accepted  by  tea 
Secntaxy  ofStete  for  ilii«. 

4.  When  apama  doea  aet  pararit  fbO  atateaMnta,  tea  infonaatko  required  may  ba  aet  forth  ia  aopplementary  papere 

inoecporated  by.xafonnca  in  tea  form  aad  eobnrftted  teatowitli.  '  ^ 

5.  Arreptenre  by  tea  Seentery  of  State  of  this  forab  for  ffUag  teaO  aot  aeoemarfly  atgalfy  a  fbO  compliance  with 

tea  abovamcatkaad  aete  aad  ahaO  aot  pndada  each  aetko  aa  any  ba  doomed  aaeeenry  and  pannieaible  naderaoeb  acts  by 
tea  Covenunaat  of  tho  United  States.  Nor  aball  tin  or  aoeeptaaee  tecnrf  be  regarded  as  a  Hahn  for  or  a 

rocngnitioa  of  tea  pfWkge  of  diplomatk  immnnity  contemd  by  iateraatioaal  law  or  cnatem. 

C  TbadrtaoaadddIteofbnnL  pnptriy  dHadoat  ia  neeivodby  teo  Sacretary  of  State  teaO  bo  mnafakrad  tea  date  of 


K  oaempta  from 


(a)  Tkomet 
aOeaicaidiiVia 


HAD 


I  Mapanoa  nqaindtengkterortoflaa  regietratka  aUteaaent  (aa  dktiagakhad  from  tea  aotiflcatkn  atetement. 
tired  by  tea  act  of  Joao  UL  nl7)  under  any  oteor  of  tea  abovamontioaed  aete  or  tbo  regnlatkma  promalgated  tbare- 
er  la  rrikvad  of  teat  da^^  il^  tek  fotBk 


ler  la  rrikvad  of  teat  da^  by  ilmg  tek  fotBk 
8.  Any  ntara  ta  tee  United  States  from  a  vklt  of  lam  than  6 
t  ani^  ia  item  Na  g. 

t.  Eadi  wifi  or  haabaad  refamd  to  ia  Item  No.  9  araat  ffk  a  I 


Ml  AO  cblldre 
aad  wbo  an  ia  tea 


mftrrad  to  ia  Item  No.  10,  wl 
aited  Statea  in  tea  stetos  of  a 


Ht  flk  a  aapamtefonn,  if  ia  tea  United  States.,^'  ,  . 

14  yaaraof  agaorovar.iteean  aotcitiniwofteaUaiMStetea 
w  of  tea  faailv  of  a  foniga  govanmaat  QfBdal,  amat  aad^  flk  a 


11.  Each  niatin  nfamd  to  to  item  Ho,  11  aawt  lla  a  aaparate  forab" 

HI  EachpanoaalerdaafwalkaaBpioyaanfmadtoinltemlloultaaMtilaaa^antefotm 

UL.  With  nfanam  to  item  Wo.  1&,  gka  tea  pracka  aatan  of  present  aad  proaomd  acthitka  and  tea  plaea  when  teay 
an  to  ba  parfocamd,  aad  tea  aaaw  of  tea  govanunaat  or  naraeaa  reprcaaated.  laforawtkn  aboold  bo  givaa  ia  datail  of  aot 
0^  tea  paoMod  oOdal  aetivitka  wbkb  an  to  bo  carykd  oa  ia  tek  eooatty,  bat  ako  of  aay  oteer  cmplo^aaBt  or  aethdtkn 
white  an  ten  carried  on  la  tekoeantry  on  behalf  of  a  fbnigBgavanunant,agoncy,oorperatiea.  or  peiaoa,  with  partkakr 
rsCsreaoa  as  to  wboteer  signer  k  acCiag  or  iateada  to  act  aa  a  poblkHfriatkaa  ooaaaal  or  paUkity  agete  as  dtend  la  teo 
vogaktiooa  pcoamigatod  aadtr  tea  act  of  1038.  aad  whttear  aignar  iatoada  ta  oagaga  ia  any  polmctiror  otesr  aathrltko  on 

hetulf  af  4n—teu  ca—nwr  ^  A«H  — i^»a»«IW 

18.  A  aappirof  thk  form  angr  ba  obtained  on  written  nqpmt  ta;  aa  by  telaplioaiag;  tea  Oapartmaat  of  Statei  Wate> 


18.  Aaai 

MU  jua 


of  tekfocm 
SakplMaat  Si 


n  oBtamoQ  on  wnnan 
k  8400;  Bnate  teo.) 


kuaaby 


■3.^17 


1 1 1 1 1  <  I 


,  r*  a , 


.  *  *  I  t  I  • 


I*  11  Mi  IV  '*  <■•> 


I  *  I '  {»*  i  ^  i  >  I » ' ^  I » \*[  f  *  *  ^  **  .*.*  y  \  ^ 


I  «  •  •  .V*  >1 


«  .. » » J  • 


■  «  n>iT.'/  ••.»l 


2.  Name  ot  fovemment  and  agency  or 

British  Air  Cosoiission 


ilpparfaiwnt  tiMreoi;  if  any*  being  — nw*^  -P<^Cl\Si4  __ 


8w  Rawnt  natinnaHty  _ BzuUsh _ :. _ 

^  Previooa  nationality  or  natkmaKtiea,  if  any_X^ 
fi.  («)  Plaea  of  birth  ^ 


Vatrm 


(b)  Data  Of  birth  ^ 

•  «*'  * 

6l  Port  or  ptnea^  data  and  maimer  of  kat  anival 
bans.  Teraont.  Becaabar  6.  1* 


<tar> 

of  aw 


BMtn 

MBi  oOdal  or^mmloyaa  flD  *  ' 
WM  OK  laac  OBay,  ix  ounMBt  maa 


•liniri 


D>c»«bT  6,  VHP 


ItsblngtoD^  D«  C«, 


lashlagton,  D*  C« 


Defendant's  Exhibit  No.  55  ( Cont^d. ) 


Defendant's  Exhibit  No.  55  (Cont^d.) 


B»ltl.h  0^^  tt-SUT.!  «Tllr 

oaten.  ,  -  .  .  r -raOTOCOC 

-  I  MArs  1941 


Mamxr  -  April,  1936 
■qr  -  Jnaa,  1936 
Jnly,  1936 

-  Dfteeaber,  1936 
JanuMy  •  Deccaber,  I937 
.^«WMy  •  April,  1938 
■«y  -  Oaceaber,  1938 
jMamxj  -  August,  1939 
^ptcBber  -  Z)ee«Bber,  I939 
Jmnaiy  -  Hsridk,  19X0 

*Prtl  -  Merember,  I94O 


toJorer,  Han^,  Eng7snfl 

tt*pldg»,  Elddl«8«x,  Earlaad 
Hill,  iKcurt,  grtf-iapnf 
Andow,  Hwis,  &v:-r«Tw! 
ZoadOO,  . 


®**ldg®,  Klddlesex,  Engiteyyf 
Slengb*  Bnekai^  FfMPiten.< 


Eaglaad 


High  l^•o■he,|  Bocks,  England 


/* 


958 


D«f«ndaBi's  ExhiUi  jffow  56 


VSmCQ  SPQuCp  04  XUDCdCB 

t*.  _ 

jf fWflffffly-IlT  Ot  JPmCB 


fclE  •/ 


»  w 

V  Y 


>r  f*.'.  ’ 


FOREIGN  OFFICIAL  STATUS  NOTIFICATIQN 

’  '.  ■‘‘I.'-  ■■.•>''-*  N  W  '  ,.^.  J 


V'  -  ■- 


X  *»  ,.  , 


-  J.  ?■  -Ji. 


'  .  ..^  fs  ■'' 


,J3l8flLJge.t>rmryJL9iUL-l. 


To  fte  Seex«t«i7  of  stater 


1b  Bif/tfAwMSB  wite  ^^ilieabte  iostroctMoa  attedied  hereto,  and  in  eooneetkm  with  the  act  of 
Jane  15, 1917,  the  act  of  June  8»  1988»  aa  amended,  the  act  of  June  28, 1640,  the  act  of  July  1, 1940,  and 
tee  act  of  Septentber  16, 1940,  X  deaize  to  anbmit  the  foQowing  information  for  tee  porpooe  of  rago- 
lariaing  mj  ofiieial  atatna  and  of  dahning  any  eacemptkm  from  regiatration  aoeorded  my  atetoa  imder 
tee  above-mentioned  acta  and  regnlatjonapromolgatedthereonder: 


i.  FoD  name  ..dCSJLrjL. 


(Vint  MM) 


(SanMM) 


2.  Nameof  government  and  agency  or  department  teereof,  if  any,  being  aerved . 


_ Ajasgsgtegggggeite 

.  -  r^  .  '  CoEbined,  Production  and  Resources  BosrdV 
8.  Preacnt  natioimlfty  - - - 1 _ 1 _ 


4.  Prevk)Mnatinim1ityoirmationalitie8,if  any — none  . 


5.  (a)  Place  of  terte  ,.. 


.r 


-  A*  .')>  ■ 


(h>  Uateofbirte. 


0  .(Mwtk) 


*-7r“ 


iCmmtrxi  . 

-!!r- 


6w  Port  or  place,  date  and  manner  of  laat  arrival  in  United  Statea  and  name  of  Weed,  if  any 

. . ..JBiy  traixi  Xtffini.Jlc«tr.6Al.Tla._^  Points  ,•  :_  . . 

- . _ 2DdJtoJri:.OL.1.9A<3U _ y:__: _ ..  . _ _ _ ^ 


o  CO 
o  m 


i  S 

"  ♦  <0 

*  s 

I  » 

5  ® 

u 


7.  StatM  under  which  lart  admitted  (diedcooe): 


. .  ’  ,  ^ .  '  *  . . .  . .  <  V 

'  .  ^  I”*  *t_.. 

a® 

^  3:  (D£ 

7.  Statea  under  which  laat  admitted  (diedc  one):  coopr^io^ch 

hnmigcantQ  Temporary viaitorQ  g 

GovennieBt ofllcial or^emplnyae B  Other _ m  . 

(nww«Miiw>c/>  ^  e  •<  § 

&  Name  need  at  time  of  laat  entry,  if  different  from  preaoit  name  ..-„8AnO  _ a  nia 

r»i-orM»ntia>9 
X  ck  pi  <T>  f  »-*ct 

- — — r— - -—=* — r-*-s-.*-gp-2£ 

trpr  u 

9.  Name  and  nationality  of  hnafaand  or  wife,  and  addreaa  if  aeparate  from  aignerS,  _ 


hnmigcantQ  Temporary  viaitorQ  ^  ^ 

&  Name  need  at  time  of  laat  entry,  if  different  from  preaoit  name  ..-„8AnO  _ 


f(»s4u:/Lt^3d 


^21 


Q*H  N 


,'Lcft  Baltimore  on  June  15,  1?42  toy  B.O,A.C. 
clipper  for  the  U.K*  8ee  note  fr^  Xn2>a8By 
of  3/25/43,  341. OlBll/474 ,  p. . 39-W 

Returned  fr  •‘a  XJ.k.  June  12,  1943  hy  sea, 
landing  at  He*  York.  See  note  from  lobaaay 
of  10/12/43,  841.01B11/600,  p.  Bl-Ill 

Transferred  Hariri '1942  to  Combined  Production 
and  Resources  Board  as  Hinister**  Deputy  . 

See  note  from  Zchassv  of  4/17/44, 

-^.2./489,  page  71-YIII  '  - 


Terminated  June  19,,1S44.  Left  Bsltlmore,  Kd. 
by  B.O.A.C.  Clipper  en  rente  to  D.I.  See  note 
dated  July  26,  1944  Ho.  X7III  pg.  19 


I  «  <  1 1  >  «  .<«  «r 


RET’PrBD:  -rois  U.  K.  July  17.  1944at  He*  York 
See  note  dated  August  9,  1944  Ko.  XX  pg.  20 


m  iT%  i  I  « 


abore* 


Id.  If  dedan^uA  to  become  an  American  dtizeii  has  beoi  filed,  state  tile  date  and  place  of  «n)iiestk>n 


20.  If  visitinsr  in  tile  United  States  temporarily  as  a  tourist,  or  for  personal  bosineas  or  pleasore^mr 
if  paasing  in  transit  tfarocnji  the  United  Stides,  the  fdlowing  additional  mfonnatlon  mnstbefarnitiied: 


<a)  Whetfatf  on  private  bnaineaa  or  for  pleasure  and  if  on  private  bosint^  state  tiie  agency,  fin^ 

- - ' 


or  pCTScms  represented 


(b)  Temporary  addien  in  United  States _ fd...  iUft 


(c)  Date  of  proposed  departure 


(d)  Port  or  place  of  proposed  departure. 

N 

(e)  Coontry  to  wbidi  proceeding _ 


I  win  immediatdyncti^tiA  Secretary  of  Stytetiiroaiji  'igpropriatediannw  of  imydiangeinmy 
rtatas,aetiyitics,  or  in  tile  otiier  information  set  fortit  in  tins  notiflcation.  .  ^  ^ 


>  '.ft. 


DnmuimBifm  Kyhibtt  N<x  57 


0(  }BUBO[fOIL 

_ *■  - 

iBfpjrliitittt  of  ttstt 


y:-  ,\i7>  \ 

f  r'l^v'tC-CXX  > 

■'  *1*  •  ■;;  *  " 


FOREIGN  OFFICIAL  STATUS  NOTIFICATION 

•^ '**»*•  >■' 

•  '‘-p — ^ — X 

Fehnarj  ir?/  1941 _ 


■  ^  '  ‘  ^  i 

* 

To  tte  Seereteiy  of  State: 

I  I 

In  aoeonlanee  wiOi  an>lieaUe  instrnctiooa  attached  hereto,  and  in  coonectkm  with  the  act  of  i 
June  15»  1917,  toe  act  of  June  8, 1938,  aa  amended,  toe  act  of  Jane  28;  1940,'  toe  act  of  Johr  1»  1940;  aBd| 
the  act  of  Septentoer  16^  1940, 1  deeize  to  anbmit  the  foDowimr  information  for  toe|  pwrpoee  of  xcfii>| 
laming  mj  official  atatna  and  of  dawning  any  exemption  from  regiitration  accorded  my  atatoa  onder* 
toe  above^nentkmed  acta  and  regnlationa  promolgated  thereunder: 


L  FnUname . . 'Charlea_ 

(FtataMM) 


i*alrey 


*  > 
5-  ti 


(FtataMM)  aiuatmmm}  <S«raMw)  tn 

;0  •'3 

2.  Name  of  government  and  agency  or  department  thareof ,  if  any,  being  aerved _ -g  a 

_ . .  British.  poTena«at...r.  Srlti^w^r  CopaiaaSon,  .?aabl.ngiQa^.IL  ..C«^ _ : «  [ 

i-. 


4.  Previoaa  nationality  or  natSnnaliti^  if  any _ Mo  . 


&  (o)  Place  of  birth _ Hendon,  K1ddla.vtx  — ..." — London, _ iEwgiTva _ : 

<o»»«rSp»>  icmSSri 

(6)  Dateofhizto _ Jl _ Mayi- . ' _ :! _ _ Ll882l__: _ [ 

(MmA)  (Dvi  !  o^)  : 

6l  ^rt  or  place,  date  and  manner  of  laat  arrival  m  United  Statee  and  name  of  veaad,  if  anyj 

To  Koatreal  by  British'  Alr  Line  •  •Clair*  -  J’roa  Hcntreal  to  Men  TcFk  bjoi  * 

*'  .  '  . .  “T  ~  .  ""  ■ 

toydn^  *  Aupost  6,  1940  • _ _  ;  _ _  i _  ^  j _ c! 


"  o 

5.  ^ 

A  a_a 


I  " 

-  ? 


«CX 

J  -L  iN 

"1 . . . Mef 

O  Q»- 


I 

h 
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Defendant's  Exhibit  No,  57  ( Cent  *d.)  ' 


lA.  Nubm,  agw^.aad  of,diikfar«nt  and  tlwir 


if  diffwit  from 


15.  Detailed  rtatement  of  signer’s  present  and  proposed  activities,  indoding  Hkt  plaee  or  places  of 


Defendant 's  EaMbit  No,  S7  ( Cont^d,) 


Le^  V«ehlngtoa,  D.^  C.  os  nay  12,  134?  by 
rlr  for  a  tea^orrry  vlrlt*  to  the  ^J.K. 

3ee  note  ^rca.  Hmb,  of;  €Al/4?^  p.  54-r  * 


Returned  the  U.K,  by  etr  landing  la 
ITew  York  June  7,  134 J*  oee-note  “^ro*  Ecib* 
if  7/2C/4J.  p.  59-^  - 


Lift  Wschln^tcn,  D.C.  by  air  to  ^nada  vlat^ 
Preeoue>  lele,  Ke»  en  route  to  C..K.  See  note- 
frsa  o^  12/9/4J,  p.  146-IV  j 

*  .  -i  -  . 

Returned  ^roa  U.K*  !?ot.  SO,  194r  dlaeabarklng 
at  Kev  York.  See  note  ^om.Ejifc.*  of  lA2/4-^,: 
page  S  -y  I 


Left  Beltl-cre,-  :<d.  Lee.JC,  1944  by  PCAO  CiJ It¬ 
er.  rcu**e  t-  emuda  acoDapanled  by  %-lfe  d  j 
"racily..  See  note  froa  Usb.  of  2./12/45,  "j 
pa^e  17-XLI  -  .  '  T  '  j* 

Returned  ^rca  rer..uda  i»prll  2^  ,'1945  by  E04^ 
Clln-^sr  landln,;  et  Leltlnore,  i<d»  8coDai:anl|ed 
V.  .>lfe*  See.'.t-te  froa  Eaib.  of' 5A 7/45,  j 

oa.e  J5-LU  .  . 


>  .-K'' 


I 
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Defendant's  Exhibit  No,  67  ( Cont*d. ) 


18.  Home  address  in  tfae  United  States,  <nr  addresses  if  more  than  one... 


19.  If  dedaiation  to  become  an  American  citizen  has  been  state  tibe  date  and  ]^ce  of  ai^lication 


>'ni 


20.  If  visiting  in  the  United  States  temporarily  as  a  toorist,  or  for  personal  business  or  pleasure,  or 
if  passinif  in  trmisit  throcis^  the  United  Stides,  the  folkminff  additional  information  mnst  be  fnrnished: 

(a)  Whether  on'prxvate  bosmess  or  for  ideasore  and  if  on  private  hnsiness,  state  the  agmicy,  firm, 

or  peiscM  represented  .l: _ _ _ _ _ 1. _ .J _ :  _ _  »...  U: _ l:z _ 


<&>  Temporary  addr^  in  United  States 


(o)  Bate  of  proposed  depsartnre  — 


lywlfnnwn 


(d>  er  place  of  prex^d  departure  _ _ _ ^ _ •  _ ! _ — 

(e)  Coantiytoiihidiixoceedinjr«l^__Jur;”.:sl _ _ ■ _ i _ : _ 

I  wiD  immediately  notiiiy  the  Secretaxy  of  State  through  anproiffiate  ehannds  of  any  dumge  in  my 
statas,activitlea„  or  in  the  ofeer  information  set  forth  in  this  notiflcrthm. 


965 


Dafendanf 8  Eririhft  No.  58 

UygED  STATES  DISTRICT  COXJET  | 

POE  THE  DISTBICT  OP  COLUMBIA  | 

Smiths  America  Cobpobation,  S.  Smith  &  Soys  (EyGLAyjD) 
Ltd.,  Kelvxst  &  Hughes  Ltd.,  Plaintiffs,  I 
— against — 

Beedix  Aviation  Coepoeation,  Defendant. 

CSvil  Action  1690-52  ! 

i 

The  United  States  by  its  Assistant  Attorney  Ckneral,  ^ 
amicus  curiae,  respectfully  suggests  to  this  Honoralfle 
Court  that  the  following  duly  certified  papers  may  )be 
helpful  to  the  Court:  | 

1 

L  Note,  dated  December  9,  1953,  from  the  Department 
of  State  to  the  Embassy  of  Great  Britain.  j 

2.  Memorandum  (Marked  “XJL”),  dated  February 
1954^  from  the  British  Embassy,  Washington  to  the  De¬ 
partment  of  State. 

3.  Memorandum,  dated  May  18, 1954,  from  the 
Embassy,  London,  England,  to  the  British  Foreign 

4.  Memorandum  (marked  “X2’^)  undated,  furnished 
the  Foreign  Office  to  the  United  States  Embassy, 
on  October  1, 1954. 

5.  Memorandum,  dated  November  23,  1954,  from 
American  Embassy,  London,  to  the  British  Foreign 

6.  Memorandum  dated  March  17,  1955,  from  the 
can  Embassy,  London,  to  the  British  Foreign  Office. 

7.  Memorandum  (marked  dated  March  31, 

from  the  British  Foreign  Office  to  the  United  States 
bassy,  London. 

8.  Memorandum,  dated  May  10, 1955,  from  the  America^ 

Embassy,  London,  to  the  British  Foreign  Office.  j 


I 
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,  Defendant's  Exhibit  No.  58  (Cont^d.) 

9.  Memorandum  (marked  dated  May  26,  1955, 

from  the  British  Foreign  Office  to  Ihe  United  States  Em¬ 
bassy,  London. 

10.  Memorandnm,  dated  Jime  22,  1955,  from  the  Ameri¬ 
can  Embassy,  London,  to  the  British  Foreign  Office. 

IL  Memorandnm  (marked  ‘*X.5”)>  dated  Angust  12, 1955, 
famished  by  the  British  Foreign  Office  to  the  United  States 
Embassy  in  London  on  August  12,  1955. 

12.  Note  (marked  "X6.”)  undated,  setting  out  certain 
views  of  United  Kingdom  law  furnished  by  the  British 
Foreign  Office  to  the  United  States  Embassy,  London,  on 
August  20;  1955. 

13.  Memorandum  (marked  dated  September  14, 

1955,  famished  by  the  British  Foreign  Office  to  the  United 
States  Embassy  in  London  on  September  14, 1955. 

14.  Letter,  dated  September  2,  1955,  addressed  to  G.  F. 
Bodgers,  Esquire,  the  British  Foreign  Office,  London,  by 
the  American  Embassy,  London. 

15.  Letter,  dated  September  8,  1955,  addressed  to  Mr. 
John  G.  Oliver,  United  States  Embassy,  London,  by  Mr. 
G.  F.  Bodgers,  the  British  Foreign  Office,  London. 

The  exchange  of  the  above  communications  between 
the  Ck>vemments  of  the  United  States  and  the  United 
Kingdom  has  taken  place  during  the  past  two  years  on 
certain  matters  related  to  the  above  entitled  legal  pro¬ 
ceedings.  >  It  was  the  desire  of  both  Governments  to  reach 
agreement  on  these  matters  for  governmental  purposes, 
and  it  waa  hoped  that  such  agreement  might  also  assist 
in  resolving  the  issues  between  the  private  Utigants  or 
might  assist  in  reducing  the  issues  between  the  parties; 

Agreement  on  these  matters  between  the  two  Gk>vem- 
ments  has  not  been  readied,  as  can  be  seen  from  the  above 
identified  papers.  In  view  of  this  the  Department  of  State 
and  the  Department  of  Justice  believe  that  it  would  be 
useful  for  the  Court  to  be  advised  that  the  views  expressed 
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i 

by  the  British  Govenunent  on  the  issues  in  litigation  aire 
not  to  be  taken  as  being  concnrred  in  by  the  United  Stat^ 
Government.  I 


October  14^  1955 


Wabsen  £.  Bubgeb 
Assistant  Attorney  General 


Note,  Dated  December  9,  1953,  from  the  DEPASTMEirT  4? 

State  to  the  Embassy  of  Great  BRiTAnr.  | 

The  Department  of  State  wishes  to  bring  to  the  attei^- 
tion  of  the  British  Embassy  that  S.  Smith  and  Son^s, 
limited,  a  British  mannfactnring  concern  of  London,  his 
brought  legal  proceedings  against  the  United  States  GoV* 
emment  in  the  United  States  Court  of  Claims  and  against 
Bendix  Aviation  Corporation  in  the  Federal  District  Comk 
for  the  District  of  Columbia,  seeking  to  recover  patent 
royalties  for  wartime  use  of  certain  patents.  I 

The  claims  which  are  the  subject  of  these  actions  ari4e 
out  of  the  manufacture  during  World  War  n  by  Bendik 
Aviation  Corporation,  on  the  instruction  of  the  United 
States  Navy  Department,  of  averaging  sextants,  which,  it 
is  alleged,  were  covered  by  United  States  patents  issued  t^ 
S.  Smith  and  Sons.  In  the  Bendix  action.  Smith  and  Sonjs 
takes  the  position  that  Bendix  were  licensees  under  Smitfi 
and  Sons*  patents  and  that  the  averaging  sextants  manii- 
factured  are  liable  to  royalties.  In  the  action  versus  thjs 
United  States,  which  would  be  satisfied  if  Smith  and  Sonjs 
succeeded  in  the  Bendix  action,  Smith  and  Sons  contend^ 
that  the  United  States  Government,  by  ordering  mann^ 
facture  of  the  said  sextants,  infringed  United  States  patent^ 
of  Smith  and  Sons.  I 

The  manufacture  and  use  of  the  averaging  sextants  i^ 
the  United  States  was  the  subject  of  letters  between  our 
two  Governments  in  1941,  and  it  would  appear  that  authors 
ization  for  the  manufacture  in  question  was  granted  in  th^ 
letter  of  November  10,  1941,  of  Air  Marshal  Boderic  TTil^ 
to  the  Director  of  Naval  Intelligence,  a  copy  of  which  i^ 
endosed.  I 
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Consequently,  the  Department  wonld  appreciate  consider¬ 
ation  of  this  matter  by  the  British  Gk)vemment  and  an 
expression  of  its  views  as  to  whether  it  considers  that 
the  use  by  Bendix  of  the  patents  of  Smith  and  Sons  for 
defense  puri)oses  falls  within  the  pnrview  of  wartime  ar¬ 
rangements  between  the  United  States  and  the  United 
Elngdom. 

Enclosure: 

From  Air  Marshal  Boderic  Hill 

dated  November  10, 1941. 

Department  of  State, 

Washington,  December  9, 1955. 


Memokaitdxtm  Dated  Febettaby  17,  1954,  pbom  the  Bbecish 

Embassy,  Washington  to  the  Department  op  State. 

MEMORAITDUM 

The  British  Embassy  refers  to  the  commnnication  of 
December  9, 1953,  from  the  Department  of  State  regarding 
the  legal  proceedings  which  have  been  bronght  by  the 
United  States  representatives  of  S.  Smith  &  Sons  Limited 
against  the  Bendix  Aviation  Corporation  and  against  the 
United  States  Government  with  the  intent  of  recovering 
patent  royalties  for  the  wartime  use  of  certain  patents. 
The  Department  of  State  requested  an  expression  of  the 
views  of  Her  Majesty^s  Government  as  to  whether  it  con¬ 
sidered  that  the  use  by  Bendix  of  the  patents  of  Smith 
&  Sons  for  defence  purposes  fell  within  the  purview  of 
wartime  arrangements  between  the  United  States  and  the 
United  Kingdom. 

Her  Majest/s  Government  is  aware  of  the  two  suits 
which  have  been  brought  by  S.  Smith  &  Sons  Limited 
against  the  Bendix  Aviation  Corporation  and  the  United 
States  Government  respectively.  With  regard  to  the  cor- 
re^)ondence  which  took  place  between  Her  Majesty’s  Gov¬ 
ernment  and  the  United  States  Government  in  19^  about 
the  manufacture  and  use  of  the  automatic  averaging  sex- 
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tant  in  the  United  States,  it  is  pointed  ont  that  the  lette^ 
of  November  10,  1941,  from  Air  Marshal  Boderic  Hill  to 
the  Director  of  Naval  Intelligence,  a  copy  of  which  wai 
enclosed  with  the  commnnication  from  the  Department  oif 
State,  should  be  read  in  the  context  of  the  following  cor| 
respondence: — 

(a)  Letter  dated  Angust  26,  1941,  from  Air  Marshal 

Boderic  Hill  to  the  Director  of  Naval  Intdligence,  Navy 
Department.  | 

(b)  Letter  dated  Angust  27,  1941,  from  Captain  H.  dI 
Bode,  United  States  Navy,  to  Air  Marshal  HiH. 

(c)  Letter  dated  October  4,  1941,  from  the  Ministry  of 
Aircraft  Production  to  the  British  Air  Commission. 


(d)  The  Letter  of  November  10, 1941,  referred  to  abovej 

(e)  Letter  dated  November  18, 1941,  from  Captain  W.  Aj 
Hea^  United  States  Navy,  of  the  Chief  of  Naval 
Operations,  to  Air  Marshal  HilL 

(f)  Letter  dated  November  19,  1941,  from  Air  Marshal 
Hill  to  the  Director  of  Naval  Intelligence. 

A  copy  of  each  of  the  above  letters  is  enclosed. 

It  seems  dear  from  the  above  correspondence  that  th^ 
letter  of  November  10,  1941,  from  Air  Marshal  Boderic 
Hill  to  the  Director  of  Naval  Intelligence  related  only  t<^ 
the  automatic  averaging  attachment  which  was  invented 
by  the  Boyal  Aircraft  Establishment,  Famborough,  th^ 
drawings  of  which  were  the  only  drawings  attached  to  that 
letter.  This  automatic  averaging  attachment  is  understood 
to  be  the  “chronometric  averaging  device"*^  referred  to  by{ 
the  United  States  Department  of  the  Navy  in  letter  (e)j 
of  Novmnber  18,  1941,  above.  It  would  follow  that  thd 
letter  (d)  of  November  10,  1941,  did  not  relate  to  the; 
averaging  mechanism  designed  and  patented  by  Smith  ^ 
Sons,  '^diich  is  not  chronometric,  and  that  it  did  not  releasej 
or  authorise  the  use  of  any  designs  or  inventions  owned 
by  Smith  &  Sons.  j 

Smith  &  Sons  allege  that  any  use  of  Smith  patents  by| 
Bendix  in  the  manufacture  of  averaging  sextants  for  the| 
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United  States  6k>yernment  was  licensed  nnder  the  terms 
of  the  cross-licence  agreement  of  Angnst  21,  1936  between 
Smith  and  Bendix.  This  issne  is  now  before  the  Court 
and  Her  Majesty^s  Government  does  not  wish  to  appear 
to  be  pre-judging  the  Court’s  decision.  It  is,  however, 
the  understanding  of  Her  Majesty’s  Government  that  if 
the  ftlAiTTiR  of  Smith  &  Sons  against  Bendir  is  upheld,  their 
ftlAim  against  the  United  States  Government  for  compen¬ 
sation  in  respect  of  unlicensed  use  of  patents  would  no 
longer  have  any  substance.  It  is  accordingly  the  view 
of  Her  Majesty’s  Government  that  the  question  whether 
any  use  by  Bendix  of  Smith  patents  for  defence  purposes 
fa]^  within  the  purview  of  the  Patent  Interchange  Agree¬ 
ment  cannot  usefully  be  considered  until  the  Court  had 
decided  ujKm  the  daims  of  Smith  &  Sons  against  Bendix. 
February  17, 1954. 

Memobaitdijm,  Dated  May  18,  1954,  fbom  the  American 
Embassy,  Londoh,  England,  to  the  Bbitish  Fobeigh 
Office. 

The  Embassy  of  the  United  States  of  America  refers  to 
the  communication  of  December  9,  1953  from  the  Depart¬ 
ment  of  State  to  the  British  Embassy  in  Washington,  and 
to  the  memorandum  of  February  17,  1954  of  the  British 
Embassy  In  reply  thereto,  regarding  the  legal  proceedings 
brought  by  the  United  States  representatives  of  S.  Smith 
&  Sons,  Limited,  of  London,  against  Bendix  Aviation  Cor¬ 
poration  and  against  the  United  States  Government  to 
recover  royalties  or  compensation  for  the  wartime  use  of 
certain  patents.  For  convenience,  copies  of  the  two  refer¬ 
enced  communications  are  enclosed  herewith. 

It  is  undoubtedly  true,  as  expressed  in  the  memorandum 
of  the  British  Embassy,  that  if  the  claim  of  Smith  &  Sons 
against  Bendix  is  upheld  Smith’s  claim  against  the  United 
States  Gh)yemment  would  no  longer  have  any  substance. 
However,  it  should  be  noted  that  a  judgment  against  Bendix 
would  very  probably  give  rise  to  a  for  reimburse- 
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ment  by  Bendiz  against  the  United  States,  and  would  lehd 
to  discussions  between  our  two  Governments  as  to  whether 
the  use,  if  any,  of  Smith’s  patents  by  Bendix  for  defen^ 
production  fell  within  the  scope  of  our  wartime  arrang^ 
ments  for  compensation.  It  would,  therefore,  appear  thht 
regardless  of  the  Court’s  decision  in  the  Smith  versus 
Bendix  case,  the  question  of  the  applicability  of  our  war¬ 
time  arrangements  could  usefully  be  resolved  at  the  earliest 
opportunity. 

It  is  the  view  of  the  United  States  Government  that  tl^ 
use,  if  any,  of  Smith’s  patents  by  Bendix  fell  within  thje 
scope  of  wartime  arrangements  between  the  two  countries 
As  stated  in  the  memorandum  of  the  British  Embassy,  th^ 
letter  of  release  of  November  10,  1941  from  Air  Marshy 
Hill  to  the  United  States  Director  of  Naval  Intelligence 
should  be  read  in  context  of  other  correspondence,  listeq 
in  that  memorandum.  There  are  two  additional  letterk 
which  bear  upon  the  intent  and  purpose  of  Air  Marsh^ 
Hill’s  letter.  These  are  the  letters  of  January  9,  1941  o^ 
Secretary  of  the  Navy  Frank  Knox  to  the  British  Purl- 
chasing  Commission,  and  the  answer  thereto,  dated  Jant 
nary  23,  1941,  of  Mr.  Arthur  B.  Purvis,  Chairman  of  thi 
British  Supply  Council  in  North  America.  These  tw<^ 
letters  dealt  with  the  use  in  the  United  States  for  defens^ 
production  of  any  British-owned  inventions  and  design^ 
without  limitation  as  to  government  or  private  ownershij^ 
and  constitute  the  basis,  predating  the  Patent  Interchange 
Agreement,  for  authorizmg  the  exchange  and  use  of  spe^ 
dfio  items.  ! 

The  United  States  Gk>vemment  concurs  in  the  view  ex| 
pressed  in  the  memorandum  of  February  17,  1954  tha^ 
Air  Marshal  Hill’s  letter  of  November  10,  1941  dealt  with 
the  “chronometrio  averaging  device”  invented  by  the  Boya^ 
Aircraft  Establishment,  Famborough,  as  an  attachment 
for  the  Mark  IX  A  sextot  or  for  any  sextant.  It  would 
appear  from  that  letter  and  related  correspondence  tha^ 
it  was  the  intention  of  both  governments  that  the  use  con^ 
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templated  of  the  averaging  device  was  in  connection  with 
either  the  British  Mark  IX  A  sextant  or  another  sextant. 
Her  Majesty^s  Government  may  be  nnaware  that  the  posi¬ 
tion  of  Smith  &  Sons  is  to  the  effect  that  the  use  of  any 
averaging,  device  in  connection  with  any  sextant  wonld 
infringe  its  patent.  For  this  reason  the  United  States  De¬ 
partment  of  Jnstice  is  particularly  desirous  of  knowing 
whether  the  British  Government  agrees  with  the  view  that 
the  letter  of  release  of  November  10, 1941  served  to  author¬ 
ize  the  procurement  from  any  source  and  the  use  of  the 
chronometric  averaging  device  in  combination  with  a  sex¬ 
tant. 

In  the  light  of  the  above,  the  United  States  Govern¬ 
ment  would  appreciate  reconsideration  by  the  British  Gov¬ 
ernment  of  the  desirability  of  an  exchange  of  views  on 
these  matters  as  soon  as  possible,  with  particular  em¬ 
phasis  on  whether  the  use  by  Bendix  for  defense  purposes 
of  inventions  claimed  by  Smith  &  Sons  to  be  covered  by 
their  patents  falls  within  the  purview  of  wartime  arrange¬ 
ments  between  our  two  Governments. 

Endosures: 

Copy  of  letter  of  January  9, 1941  of 
Secretary  of  the  Navy  Frank  Emox  to 
British  ihu’chasing  Commission ; 

Copy  of  reply  of  Mr.  Arthur  B.  Purcis, 

Chairman  of  the  British  Supply  Council 
in  North  America,  dated  January  23, 1941 
American  Embassy, 

London, 

May  18, 1954. 
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Memorandum  (undated)  Furnished  by  the  Foreign  Oppi|tb 
TO  THE  United  States  Embassy,  London,  on  Octob^ 
1,  1954. 

Careful  consideration  has  been  given  to  the  Memorandt^in 
from  the  United  States  Embassy  of  May  18,  1954,  con¬ 
cerning  the  legal  proceedings  brought  by  the  United  States 
Representative  of  S.  Smith  and  Sons  Limited  of  Londc 
against  Bendix  Aviation  Corporation  and  against 
United  States  Government,  for  the  recovery  of  cei 
royalties. 

2.  Her  Majesty^s  Government  are  unable  to  accept  tjie 
view  of  the  United  States  Government  that  the  use,  if  anjy, 
of  Smithes  patents  by  Bendix  fell  withm  the  scope  of  w^- 
time  arrangements  between  the  two  countries  and  they  wel¬ 
come  this  opportunity  of  giving  their  views  on  the  matteir. 

3.  In  addition  to  the  correspondence  referred  to  in  tjie 
Memorandum  under  reply  ,  it  is  necessary  to  consider  ea|r- 
lier  correspondence  between  the  British  Air  Commissic^n 
and  the  British  Purchasing  Commission  acting  jointly,  ai^d 
Secretary  of  the  Navy  Frank  Emox  namely  Mr.  Kno^ 
letter  of  October  30, 1940  to  the  British  Purchasing  Coiji- 
mission  and  the  reply  thereto  dated  December  13,  194^, 
copies  of  which  are  attached.  This  earlier  correspondent^ 
concerns  the  exchange  of  Secret  technical  ioformatic^n 
hitherto  reserved  by  each  Government  under  its  own  sec^ti- 
rity  arrangements  and  the  protection  of  private  persoilis 
from  damage  agajnst  their  commercial  interests  as  a  r^ 
suit  of  using  Government  to  Government  channels  as  tfie 
medium  of  such  exchange.  Permission  to  release  Secr^ 
British  information  to  contractors  to  the  United  States 
Government  was  in  fact  given  to  the  United  States  Govenji- 
ment  by  Mr.  Purvis’  letter  of  January  23,  1941,  on  tl^e 
basis  of  certain  assurances  given  by  Mr.  Knox  with  r^ 
gard  to  security  and  patent  arrangements.  But  as  regards 
non-Secret  inventions,  such  as  the  Smith  x)atents  the  suV 
jeot  of  the  present  dispute,  although  the  correspondence 
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also  mentioned  other  matters  concerning  snch  non-Secret 
inventions  which  the  United  Kingdom  Government  thought 
conld  eventually  be  made  the  subject  of  inter-Qovem- 
mental  agreements,  yet,  as  this  matter  went  beyond  the 
purview  of  the  Navy  Department,  it  was  not  pursued  in 
that  correspondence  and  agreement  thereon  was  not  readied 
until  the  time  of  signature  of  the  Patent  Interchange  Agree¬ 
ment  of  1942.  That  Agreement  specifically  exduded  from 
its  scope  licensing  agreements  or  other  contractual  obliga¬ 
tions  in  force  before  January  1, 1942.  The  Patent  Licensing 
Agreement  between  Smith  and  Bendix,  covering  inier  alia 
the  Mark  IX  Sextant,  was  such  an  agreement  or  obligation. 

4.  Her  Majesty’s  Government  note  that  the  United  States 
Government  concur  with  the  view  that  Air  Marshal  Hill’s 
letter  of  November  10,  1941,  dealt  with  the  “chronometric 
averaging  device”  invented  by  the  Eoyal  Aircraft  Estab¬ 
lishment,  Pamborough,  and  that  that  letter  did  not  release, 
and  did  not  purport  to  release,  any  invention  other  than  the 
invention  incorporated  in  that  device,  and  the  United  E3ng- 
dom  Government  can  find  no  justification  for  the  suggestion 
that  because  the  devise  was  one  for  use  with  a  sextant  the 
release  of  the  device  carried  with  it  a  release  of  any  sextant 
invention  patented  by  Smiths  or  by  anyone  else. 


MEMoaAiTDUM,  Dated  Novembeb  23,  1954,  moii  the  Abceb- 
iCAJs  Embassy,  London,  to  the  British  Foreign  Office. 
The  Embassy  of  the  United  States  of  America  refers  to 
its  memorandum  of  May  18, 1954  and  to  a  memorandum  of 
the  Foreign  Office  in  reply,  concerning  legal  proceedings 
brought  by  S.  Smith  and  Sons  Limited  against  Bendix  Avia¬ 
tion  Corporation  and  against  the  United  States  Government 
for  the  recovery  of  royalties  or  compensation  for  the  war¬ 
time  use  of  patents. 

The  United  States  Department  of  State  has  been  re¬ 
quested  by  the  law  firm  Moore  and  Hall,  American  repre¬ 
sentatives  of  S.  Smith  and  Sons  Limited,  to  provide  a  copy 
of  the  Embassy’s  memorandum  of  May  18, 1954  and  of  the 
memorandum  from  the  Foreign  Office  in  reply  thereto. 
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The  Department  of  State  is  of  the  opinion  that  since  |  the 
principal  purpose  of  the  exchange  of  memoranda  between 
this  Embassy  and  the  Foreign  OfSce  was  to  seek  to  resblve 
the  difficulties  between  S.  Smith  and  Sons  Limited  and  the 
Bendix  Aviation  Corporation  without  the  necessity  of  an 
expensive  court  proceeding,  the  litigants  should  be  ]j)ro- 
vided  with  copies  of  these  communications.  The  Embs^ssy 
has  been  instructed  by  the  Department  to  approach  the 
Foreign  Office  to  request  H.  M.  Government’s  concurrence 
in  the  release  of  these  documents  to  Smith  and  Sons  and 
to  Bendix  Aviation  Corporation  and  in  the  dedassificaiion 
of  the  letter  of  October  30, 1940  from  the  Secretary  of  |  the 
Navy  Frank  Ehox  to  the  British  Purchasing  Commission. 

The  Embassy  will  appreciate  being  informed  by  |  the 
Foreign  Office  whether  H.  M.  Government  would  a^ee 
to  the  release  of  the  memoranda  and  their  attachment^  to 
S.  Smith  and  Sons  and  the  Bendix  Aviation  Corporation. 

I 

American  Embassy,  j 

London,  November  23, 1954.  j 


Memobandum,  Dated  Mabch  17,  1955,  ebom  the  AmebiIgah 
Embassy,  Loistdon,  to  the  Bbitish  Fobeiqh  Office. 


Dhclassified  I 

I 

I 

The  Embassy  of  the  United  States  of  America  refer^  to 
the  Memorandum,  undated,  of  Her  Majesty’s  Gk)venm^ent, 
in  reply  to  the  Embassy’s  Memorandum  of  May  18,  1954, 
regarding  the  legal  proceedings  brought  by  ^e  United 
States  representatives  of  S.  Smith  &  Sons,  limited^  of 
London  against  Bendix  Aviation  Corporation  and  against 
the  United  States  Government  for  the  recovery  of  patent 
royalties  and/or  compensation.  j 

The  United  States  Government  is  of  the  view  thatj  the 
communications  which  have  been  exchanged  on  the  nu^tter 
indicate  agreement  on  the  basic  fact  that  the  Air  MarfebAl 
Hill  letter  of  November  10, 1941  released  the  chronom^tric 
averaging  device  invented  by  the  Eoyal  Aircraft  Establish- 
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ment,  Famsborough,  to  the  United  States  Government  with 
permission  to  mannfactnre  and  use  it  for  the  purpose  of 
assisting  the  joint  defense  plans  of  the  two  Governments. 

The  difSculty  is  created  by  the  fact  that  the  basic  allega¬ 
tion  of  Smith  &  Sons  against  Bendix  Aviation  Corpora¬ 
tion  and  against  the  United  States  Gk>vemment  is,  in  effect, 
that  the  combination  of  the  RAE  dironometric  averaging 
device  with  Bendix’s  own  sextant  would  infringe  their 
patent.  However,  the  release  of  the  averaging  device  with¬ 
out  permission  to  use  it  as  an  attachment  to  a  sextant 
would  have  no  meaning.  Accordingly  it  is  the  position  of 
the  United  States  6k>vemment  that  the  letter  of  November 
10, 1941  had  the  effect  of  releasing  the  averaging  device  for 
use  as  an  attachment  to  a  sextant,  the  only  use  to  which  it 
could  be  put,  and  therefore  that  the  use  by  Bendix  of  the 
averaging  device  with  its  sextant,  as  contracted  for  by  the 
United  States  Government,  fell  within  the  scope  of  the 
release  and  within  the  purview  of  the  United  Elingdom- 
United  States  wartime  arrangements. 

The  United  States  Government  does  not,  of  course,  inter¬ 
pret  the  release  of  the  chronometric  averaging  device  as 
an  undertaking  by  Her  Majesty^s  Government  to  indemnify 
and  hold  the  United  States  harmless  from  any  infringe¬ 
ment  of  private  patent  rights  not  necessary  to  the  manu¬ 
facture  and  use  of  the  chronometric  averaging  device.  How¬ 
ever,  the  Smith  claims  do  not  appear  to  be  asserted  against 
Bendix’s  sextant  per  se  but  against  the  use  of  the  chrono¬ 
metric  averaging  device  in  combination  with  the  Bendix 
sextant.  It  is  for  this  reason  that  the  United  States  has 
been  led  to  feel  that  the  use,  if  any,  of  the  Smith  patents 
in  issue  by  Bendix  in  the  manufacture  of  the  chronometric 
averaging  device  connected  to  the  sextant  fell  within  the 
scope  of  the  wartime  arranvements  between  the  two  coun¬ 
tries. 

The  United  States  does  not  consider  that  the  limitation 
tion  is  an  impediment  to  this  interpretation  of  the  release, 
of  the  pre-FlA  arrangements  to  secret  technical  informa- 
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since  the  chronometric  avera^ng  device  and  its  nse  on|  a 
sextant,  which  were  the  objects  of  the  release  were  evi¬ 
dently  in  this  category.  I 

American  Embassy,  I 

London,  March  17, 1955.  | 

I 

Mbmqbandxtic  Bated  Mabch  31,  1955,  fbom  the  Fobeioh 

Office  to  the  UimED  States  Embassy,  Londok.  i 

1 

In  their  memorandnm  of  November  23, 1954,  the  Embas^ 
of  the  United  States  of  America  reqnested  the  concnrrenlce 
of  Her  Majesty^s  Government  in  the  release  to  S.  Smi^ 
and  Sons  (England)  Ltd.,  and  to  the  Bendix  Aviation 
Corporation  of  the  United  States  Embassy’s  memorandum 
of  May  18,  1954  concerning  legal  proceedings  bronght  by 
S.  Smith  and  Sons  (England)  Ltd.  against  the  Bendlix 
Aviation  Corix>ration  and  against  the  United  States  GK)y- 
emment  for  the  recovery  of  royalties  or  compensation  f^ 
the  war  time  nse  of  patents,  and  of  the  Foreign  Offipe 
memorandum  in  reply  thereto.  The  Embassy  also  requested 
the  concurrence  of  Her  Majesty’s  Government  in  the  d^ 
dassihcation  of  the  letter  of  October  30,  1940,  from  Secr^ 
tary  of  the  Navy  Frank  Knox  to  the  British  Purchasii|ig 
Commission  in  Washington.  j 

2.  Her  Majesty’s  Government  conceive  from  this  request 
that  it  is  the  view  of  the  Department  of  State  that  it 
is  desirable  that  both  Smith  and  Sons  and  Bendix  should 
have  access  to  the  correspondence  dated  1940  and  1941 
between  the  British  Purchasing  Commission  and  British 
Air  Commission  on  behalf  of  Her  Majesty’s  Govemmen|t, 
and  the  Department  of  the  Navy  on  behalf  of  the  Govern¬ 
ment  of  the  United  States  listed  at  Annex  A  hereto,  an^ 
should  be  aware  of  the  views  of  the  two  Governments  as 
to  the  true  significance  of  that  correspondence,  particular!^ 
in  relation  to  the  present  litigation  between  Smith  anp 
Sons  and  Bendix.  They  have  therefore  no  objection  tq, 
and  now  consent  in,  the  declassification  of  the  letter  of 
October  30, 1940,  from  Secretary  of  the  Navy  Frank  Kno^ 
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to  the  British  PnrGhasiiig  Conmiission  (listed  as  No.  1 
in  Annex  A  hereto). 

3.  Her  Majesty's  Government  share  the  desire  of  the 
Department  of  State,  implicit  in  the  Embassy's  memoran¬ 
dum  nnder  reference,  that  the  difficulties  between  Smith 
and  Sons  and  Bendix  should  be  resolved.  A  mntnally 
satisfactory  settlement  withont  farther  Conrt  proceedings 
is  clearly  to  be  desired. 

4.  It  woold  not,  however,  in  the  view  of  Her  Majesty's 
Government,  be  appropriate  for  the  Embassy's  memor- 
andom  of  May  18, 1954,  and  the  Forein  Office  memorandom 
in  reply  thereto  to  be  made  available  to  the  parties.  In 
their  memorandom  Her  Majesty's  Government  stated  that 
in  their  view  the  arrangements  the  subject  of  the  cor¬ 
respondence  above  quoted  did  not  relate  to  the  use,  if  any, 
of  Smith  patents  by  Bendix  which  is  now  the  subject 
of  litigation.  They  consider  that  perusal  of  these  docu¬ 
ments  as  a  whole  proves  this  beyond  doubt  They  note, 
however,  from  the  Embassy's  communication  of  March 
17,  that  the  Government  of  the  United  States  are  not  of 
that  opinion.  But  in  the  view  of  Her  Majesty's  Govern¬ 
ment  no  good  purpose  would  be  served  by  the  release  to 
the  parties  of  any  view  other  than  a  combined  view  of  the 
two  Governments,  since  any  dispute  as  to  the  interpretation 
of  such  correspondence  between  Governments  is  a  matter 
for  discussion  only  between  those  Governments. 

5.  Her  Majesty's  Government  are,  however,  prepared  to 
discuss  this  question  farther  with  representatives  of  the 
United  States  Government  with  a  view  to  reaching  a  com¬ 
bined  view  on  the  true  interpretation  and  relevance  of 
the  correspondence  referred  to.  If  the  United  States 
Government  agree  that  it  is  desirable  to  endeavor  to  reach 
such  a  combined  view  Her  Majesty's  Government  will  pre¬ 
pare  and  communicate  to  the  Embassy  a  reasoned  state¬ 
ment  of  their  views  on  this  subject  and  invite  the  com¬ 
ments  of  the  United  States  Government  on  it.  Once  agree¬ 
ment  has  been  reached  between  the  two  Governments,  Her 
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Majesty^s  Ctovemment  •will  have  no  objection  to,  and 
indeed  welcome,  the  release  of  this  combined  •view 
I)arties,  who  wonld  then  be  free  to  produce  it  to  any  1 
States  or  United  Kingdom  court  concerned  -with  th< 
ter. 

March  31, 1955, 

AjsnsTEs.  A  TO  Dbaft  Memosaitditm 

CoBBESPOimEiircE  OF  1940-1941  Beabikg  on  the  Kelease  \ro 
TTrg  UiriTED  States  GovEBioiENT  of  the  HAJ5. 

MAnc  Aveeaging  Attachment. 

L  letter  dated  October  30,  1940,  from  Secretary  of  tjfcie 
Navy  Frank  Knox  to  the  British  Purchasing  Commissi(^n. 

2.  letter  dated  December  13, 1940,  from  the  Director-Gen¬ 

eral,  British  Air  Commission  and  the  Comptroller-Goner^ 
British  Purchasing  Commission  to  the  Honourable  Hen^ 
Stimson,  Secretary  of  War.  [ 

3.  letter  dated  January  9,  1941,  from  Secretary  of  tte 
Na^vy  Frank  Knox  to  the  British  Purchasing  Commissioln. 

4.  letter  dated  January  23,  1941,  from  Mr.  Arthur  ]^. 

Purvis,  Chairman,  British  Supply  Council  in  North  Amer¬ 
ica  to  Secretary  of  the  Navy  Frank  Emox.  | 

5.  letter  dated  August  26, 1941,  from  Air  Marshal  Bo<^ 

eric  Hill  to  the  Director  of  Naval  Intelligence,  U.  S.  Navy 
Department  [ 

6.  letter  dated  August  27, 1941,  from  Captain  BL  D.  Bod^, 

U.  S.  Navy,  to  Air  Marshal  Boderic  Hill.  i 

I 

7.  letter  dated  November  10,  1941,  from  Air  Marshal 

Boderic  Hill  to  the  Office  of  the  Director  of  Naval  Intelli¬ 
gence,  U*  S.  Navy  Department,  | 

8.  letter  dated  November  18,  1941,  from  Captain  W.  A- 
Heard,  U.  S.  Navy  to  Air  Marshal  Boderic  Hill,  | 

9.  letter  dated  November  19,  1941,  from  Air  Marshall 
Boderic  Hill  to  the  Office  of  the  Director  of  Naval  Intelli¬ 
gence,  U.  S.  Navy. 
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MEuoBAirDUM,  Dated  May  10,  1955,  from  the  Amebicah 
Embassy,  London,  to  the  Bettish  Foreign  Office. 

The  Embasy  of  the  United  States  of  America  refers  to 
the  Memorandum  of  March  31, 1955  from  the  Foreign  Office 
concerning  the  claims  by  S.  Smith  and  Sons  Limited  against 
the  Cbvemment  of  the  United  States  of  America  and  the 
Bendiz  Aviation  Corporation. 

The  Embassy  of  the  United  States  of  America  will  appre¬ 
ciate  receiving  from  the  Foreign  Office  the  detailed  state¬ 
ment  which  the  Foreign  Office  offered  to  communicate  by 
its  Memorandnm  of  March  31st  of  Her  Majesty^s  Govern¬ 
ment's  view  as  to  the  true  interpretation  of  the  correspond¬ 
ence  exchanged  between  the  Gk>vemments  which  resulted 
in  th  Agreement  antedating  the  PIA  for  the  exchange  of 
information  for  consideration  and  comment  by  the  Govern¬ 
ment  of  the  United  States  of  America. 

American  Embassy, 

London, 

May  10, 1955 


MBMOBA2n>UM  Dated  May  26, 1955  from  the  Foreign  Office 
to  the  UisriTED  States  Embassy,  London 

In  a  memorandum  of  March  31,  1955,  the  Foreign  Office 
proposed  that  they  should  prepare  and  communicate  to  the 
Embassy  of  the  United  States  a  reasoned  statement  of  the 
views  of  the  Government  of  the  United  Kingdom  on  the 
true  interpretation  and  relevance  in  respect  of  the  impend¬ 
ing  litigation  between  S.  Smith  and  Sons  (England)  Limited 
and  the  Bendix  Aviation  Corporation  of  certain  correspond¬ 
ence  which  passed  between  the  two  Governments  in  1940 
and  194L  The  Embassy  of  the  United  States  have  stated 
in  a  memorandum  dated  May  10,  1955,  that  the  Embassy 
would  welcome  receiving  this  detailed  statement  from  the 
Foreign  Office. 

There  isi  enclosed  with  this  memorandum  a  draft  state¬ 
ment  which  the  Foreign  Office  believe  to  be  a  suitable 
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on  which  to  reach  with  the  Government  of  the  United  States! 
a  combined  view  on  the  matters  in  qnestion.  The  Foreign| 
Office  therefore  reqnest  that  this  statement  shonld  be  con-j 
sidered  by  the  appropriate  anthorities  of  the  United  States! 
Government.  If  the  United  States  Government  are  able  toi 
agree  that  the  present  draft  truly  sets  ont  the  matters  nnderj 
discnssion  the  Foreign  Office  wonld  propose  that  snchj 
editorial  and  other  amendments  shonld  be  made  thereto  as| 
will  make  the  draft  suitable  to  be  laid  before  the  Federal! 
District  Court  in  Washington,  D.  C.  as  the  joint  view  of  thej 
two  Governments  in  the  matters  in  question.  i 

The  Foreign  Office  assume  that  if  such  a  joint  view  is 
reached  the  United  States  Government  would  undertake 
the  responsibility  of  ensuring  that  the  agreed  document  was' 
laid  before  the  Court  at  the  appropriate  time  and  in  a  suit-j 
able  manner.  | 

If,  on  the  other  hand,  an  agreed  view  is  not  available  ini 
time  to  be  submitted  to  the  Court,  the  Forei^  Office  con-| 
sider  it  essential  in  the  interests  of  the  Plaintiff  Companiesj 
that  the  views  of  the  United  Kingdom  Government  in  thisi 
matter  should  be  available  to  the  Court.  It  is  anticipate^ 
that  these  views  would  be  expressed  substantially  as  in 
the  draft  statement  referred  to  above.  The  Foreign  Office 
would  be  glad  to  learn  whether  the  United  States  GovemH 
ment  would  be  prepared,  and  is  constitutionally  and  pro-i 
cedurally  in  a  position,  to  arrange  for  such  an  ex  parte 
statement  by  the  6k>vemment  of  the  United  Kingdom  t<^ 
be  made  available  to  the  Court;  or,  alternatively,  wha^ 
would  be  the  correct  procedure  to  be  adopted  for  this  pur-| 
pose  in  the  Federal  District  Cotirt?  Could  an  ex  parte 
statement  by  the  Government  of  the  United  Kingdom  b^ 
submitted,  subject  to  proper  authentification,  by  the  Plain^ 
tiff  Companies  as  part  of  their  evidence ;  or  should  it  be  pre^ 
sented  to  the  Court  by  a  United  Kingdom  official  on  behalf 
of  that  Ctovemment ;  or  what  other  procedure  would  be  mos^ 
appropriate  having  regard  to  the  position  of  the  Unitedj 
Kingdom  Government  as  a  sovereign  government  not  paziy} 
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to  the  action  and  to  the  constitutional  position  and  dignity 
of  the  Coui'tf 

In  conclusion  the  Foreign  Office  would  be  glad  to  learn 
whether  the  Annexes  to  the  draft  statement  would  require 
certification  by  the  Government  of  the  United  Kingdom 
if  the  statement  were  put  forward  in  a  United  States  Court 
either  as  ex  parte  or  as  an  agreed  statement? 

Foreign  Office,  S.  W.  1. 

May  26, 1955 


Statement  by 

The  Govebnmeitt  or  the  United  Kingdom  op  Gbeat 
BbITAIN  &  NoBTHEBN  IsEIiAin) 

with  regard  to 

War  Use  of  Inventions  (protected  or  unprotected) 
Dxteinq  the  1939-45  Wae 

with  particular  reference  to 

The  Bbitzsh  Boyal  Aibcbapt  Establishment  Chbono- 
metbio  Averaging  Device  Abbanged  as  an  Attachmeitt 
POB  Sextants 

The  Government  of  the  United  States  have  informed  the 
Government  of  the  United  Kingdom  that  in  connection 
with  the  United  States  District  Court  of  Columbia  (D.C.) 
Civil  Action  1690-52  of  8.  Smith  &  Sons  {England)  Limited 
and  Others  (hereinafter  referred  to  as  the  ‘‘Plaintiff  Com¬ 
panies^^)  -V-  Bendix  Aviation  Corporation  (hereinafter 
referred  to  as  the  “Defendant  Corporation**)  questions 
arise  concerning  the  arrangement  made  for  the  use  in  the 
United  States  of  the  United  Kingdom  Boyal  Aircraft  Es¬ 
tablishment  Chronometric  Averaging  Device  Arranged  as 
an  Attachment  for  Sextants  (hereinafter  referred  to  as 
the  “BAE  Attachment”). 

2.  The  consequences  of  the  judgment  in  the  present 
United  States  litigation  between  the  Plaintiff  Companies 
and  the  Defendant  Corporation  are  of  interest  to  the  two 
Governments  and  might  have  to  be  the  subject  of  negotia- 
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tions  between  them ;  and  accordingly  the  United  States 
emment  have  snggested  to  the  United  Kingdom  Govern¬ 
ment  that  they  can  see  no  objection  to  both  Governments  a^ 
sistmg  the  litigants  to  obtain  all  the  facts  and  docnmen^ 
(so  far  as  now  obtainable)  necessary  to  a  proper  jndgmezjLt 
in  that  Action.  | 

3.  The  United  Kingdom  Government,  therefore,  whilst 

recording  once  again  that  they  are  aware  that  the  Smitli 
-V-  Bendix  United  States  litigation — to  which  neither  ^f 
the  Governments  is  a  party — ^has  put  sub  judice  of  a^ 
United  States  Conrt  all  of  so  mnch  of  those  matters  con¬ 
cerning  the  BuAE  Attachment  (or  ^^chronometric  averaging 
device’’)  as  is  pnrely  inter  partes,  consider  it  appropriate 
to  make  available  following  facts.  | 

4.  In  1936  a  Private  Agreement  was  made  between 
Smith  &  Sons  (Motor  Accessories)  Limited  (as  S.  Smith  ^ 
Sons  (England)  limited  then  was)  and  its  snbsidiaries,  an^ 
the  Defendant  Corporation  and  its  snbsidiaries,  whereby 
each  “party”  to  the  Private  1936  Agreement  licenced  anjd 
agreed  to  licence  the  other  nnder  its  then  present  an^ 
future  patents  for  a  defined  class  of  instruments  being  |a 
class  which  included  aircraft  sextants.  This  Private  193|6 
Agreement  also  provided,  without  reference  to  or  limita¬ 
tion  to  the  grant  of  the  licence,  that  when  either  part^ 
manufactured  and  sold  instruments  embracing  a  patented 
device  of  the  other  party  it  would  pay  to  the  other  party 
a  royalty  of  7%  per  centum  of  the  net  price  received.  | 

5.  In  1940-41  arrangements  were  made  between  the  Uniteii 
States  Government  and  the  United  Kingdom  GOvemmei^t 
relating  to  the  exchange  of  secret  technical  informatioii 
and  to  the  protection  of  private  persons  against  damage  ti) 
their  commercial  interests  as  a  result  of  using  Gk>vemment|- 
to-GOvemment  channels  as  the  media  of  such  exchange  in|- 
stead  of  owner-to-owner  channels.  The  existence  of  a  Hk^ 
problem  with  respect  to  non-secret  matters  was  also  forj- 
mally  noticed.  These  arrangements  were  embodied  in  th^ 
Inter-Govemmental  (Designs  <bc)  Correspondence  1940-^ 
set  out  in  Annexe  A  hereto.  That  Correspondence,  firstly, 
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settled  in  respect  of  secret  designs,  inventions  and  other 
information,  (a)  the  security  arrangements,  and  (b)  the 
admission,  but  reservation  for  subsequent  solution,  of  all 
British  commercial  interests  therein ;  and,  secondly,  recog¬ 
nized  that  the  like  British  commercial  interest  problem 
would  exist  with  respect  to  any  non-secret  designs  &c  of 
British  origin:  but  left  those  matters  in  suspense  to  be 
dealt  witli  at  a  more  convenient  time.  On  the  24th  August 
1942  such  of  those  suspended  matters  as  could  be  covered 
on  the  basis  of  subsisting  patents  practice  were  subsumed 
in  the  Patents  Interchange  Agreement  1942  (commonly 
called  the  “PXA.*’)  executed  by  the  two  Governments  with 
retroaction  back  to  the  1st  January  1942  and  now  having 
effect  from  that  day  in  its  1946  revised  form. 

6.  During  August-November  1941,  when  all  British  com¬ 
mercial  interest  problems  were  stiU  being  held  in  suspense 
and  awaiting  final  solution,  the  Roderic  HiU  Correspond¬ 
ence  1941  (Annexe  B  hereto)  passed  between  the  two  Gov¬ 
ernments  (by  the  British  Air  Conunission  in  Washington 
and  the  United  States  Navy  Department)  upon  the  sub¬ 
ject  of  the  release — subject  to  the  reservation  of  all  com¬ 
mercial  rights — of  an  example  of,  and  drawings  and  infor¬ 
mation  relating  to,  the  RAE  Attachment  (a  device  designed 
by  the  United  Kingdom  Government). 

7.  In  the  United  Kingdom  the  BAE  Attachment  was  being 
used  with  a  sextant  known  as  the  ‘‘Mark  IX  Sextant’’ 
designed  by  the  Plaintiff  Company  Henry  Hughes  &  Son 
Limited,  and  the  combination  of  the  Mark  IX  Sextant  with 
the  RAE  Attachment  was  known  as  the  “Mark  TXA  Sex¬ 
tant”.  (Henry  Hughes  &  Son  Limited  is  and  was  at  all 
material  times  a  subsidiary  company  of  S.  Smith  &  Sons 
(England)  Limited,  and  in  the  Private  1936  Agreement  was 
expressly  comprised  in  the  party  “Smith”  therein). 

8.  The  Plaintiff  Companies  are  xmderstood  to  claim  that 
certain  United  States  Patents  owned  by  Henry  Hughes  & 
Son  Limited  cover  (inter  alia)  any  combination  of  a  sex¬ 
tant  and  an  averaging  device  such  as  that  exemplified  by 
the  RAE  Attachment:  and  it  is  also  understood  that  if  that 
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i 

be  the  case  the  Defendant  Corporation  would  contend  thit 
when  the  United  Eangdom  Ck)vemment  handed  the  BA]^ 
Attachment  over  to  the  United  States  Government  by  the 
Eoderic  Hill  Correspondence  1941  (Annexe  B),  the  United 
Kingdom  Government  thereby  either —  j 

I 

(a)  impliedly  anthorized  the  United  States  Goveni- 
ment  and  their  nominees  and  contractors  to  mann- 
facture  sextants  in  the  United  States  in  accordande 
with  snch  of  the  Plaintiff  Companies  owned  Uniteli 
States  Patents  as  wonld  have  necessarily  been  used 
in  the  mannfactnre  there  of  a  Mark  TXA  Sextant  dr 
of  a  sextant  combined  with  an  averaging  device  sncd 
as  that  exemplified  by  the  BAE  Attachment;  ! 


or  at  least —  | 

(b)  impliedly  relieved  the  United  States  Govemmeiit 
and  its  nominees  and  contractors  from  any  obligation 
to  pay  royalties  to  the  Plaintiffc  Companies  for  so 
mannfactnring  sextants.  | 


It  is  further  understood  that  the  Defendant  Corporatiot 
bases  these  contentions  upon  (inter  alia)  its  reading  of  thb 
United  Kingdom  Defence  (General)  Begulation  6(5)  (suli- 
sequently  Defence  (Patents,  Trade  Marks,  &c)  Begulatioii 
3(5))  made  xmder  the  extraordinary  and  temporary  wak* 
powers  conferred  by  the  Emergency  Powers  (Defence!) 
Acts  1939-40  of  the  Parliament  of  the  United  Kingdom,  j 

9.  The  United  Kingdom  Government’s  answers  to  th^ 
contentions  summarized  in  Paragraph  8  above  are —  I 

(1)  The  Boderio  Hill  Correspondence  1941  (Annexe 

B)  passed  whilst — as  arranged  in  the  Inter-Govemp 
mental  (Desi^s  &c)  Correspondence  1940-41  (Annexp 
A) — all  British  commercial  interest  problems  were 
being  held  in  suspense  to  be  dealt  with  at  a  mor^ 
convenient  time,  and  accordingly  it  specifically  reH 
served  all  commercial  rights.  | 

(2)  By  the  Boderic  Hill  Correspondence  194^ 
(Annexe  B)  the  United  Kingdom  Government  did  no^ 
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offer  or  give  to  the  United  States  Government,  nor 
did  the  United  States  Government  receive,  anything 
more  than  a  release  from  secrecy  in  respect  of  and 
permission  to  mannfacture  the  BAE  Attachment  so 
far  as  the  United  Kingdom  Government  were  con¬ 
cerned. 

(3)  The  BAE  Attachment  was  designed  by  the 
United  Kingdom  Government,  and  in  handling  their 
own  design  the  United  Kingdom  Government  did  not 
invoke  or  pnrport  to  invoke,  whether  by  the  Boderic 
TTill  Correspondence  1941  (Annexe  B)  or  otherwise, 
any  statutory  powers  (extraordinary  or  other)  con¬ 
ferred  by  the  United  Kingdom  Parliament. 

(4)  Before  the  17th  September  1942  the  United 
Kingdom  Government  had  no  power  under  United 
Kingdom  law  to  deal  or  interfere  with  or  affect  rights 
in  or  in  respect  of  the  use  of  patents  where  the  pat¬ 
ents  although  owned  by  H.M.  subjects,  were  the  cre¬ 
ation  of  and  granted  by  another  sovereign  state;  and 
as  between  the  United  Kingdom  and  the  United  States 
it  was  not  until  the  execution  of  the  Patents.  Inter¬ 
change  Agreement  1942  on  the  24th  August  of  that 
year  ithat  arrangements  existed  between  the  two 
Countries  whereby  each  could,  as  between  themselves, 
take  such  powers. 

It  should  here  be  added  that  as  a  matter  of  United  Eang- 
dom  Law  Defence  (General)  Begulation  6(5)  (subsequently 
Defence  (Patents,  Trade  Marks,  &c)  Begulation  3(5)) — 
which  has  no  operation  outside  the  territorial  jurisdiction 
of  the  United  Kingdom  Government — ^is  only  for  author¬ 
izing  the  use  of  unpatented  matters  to  the  use  of  which 
some  contractual  impediment  is  attached;  and  is  not  for 
authorizing  the  use  of  matter  enjoying  protection  under 
patent  law  nor,  consequently,  for  rendering  inoperative 
contractual  rights  in  respect  of  such  matter:  moreover, 
even  in  the  United  Kingdom  the  power  to  authorize  the 
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use  of  unprotected  matter  is  confined  to  authorizing  su^ 


use  “In  connexion  with  the  making 


[etc] 


^n 


behalf  of,  or  for  the  services  of,  the  Crown”,  and  the  'RAj'R 
Attachment  was  handed  over  for,  and  the  Eoderic  Hfll 
Correspondence  1941  (Annexe  B)  was  concerned  with  tiiie 
handing  over  of  it  for,  the  service  of  the  United  Statjss 
Government  who  placed  their  contracts  with  the  Defend¬ 
ant  Corporation  upon  their  own  account.  The  facts  th^it 
the  United  States  Government  (who  were  not  at  war)  hid 
the  normal  interest  of  any  government  to  forfend  war  aid 
be  prepared  against  it,  that  obviously  the  RAE  Attach¬ 
ment  might  come  to  be  used  in  the  interests  of  any  joiit- 
defence  which  might  arise,  and  that  ultimately  it  was  so 
used  by  the  United  States  when  they  became  involved  tn 
war  in  alliance  with  the  United  Kingdom,  did  not  rendfer 
the  United  States  making  of  the  BAE  Attachment  a  mak¬ 
ing  “for  the  services  of  the  Crown”;  (“for  the  servic^ 
of  the  Crown”  is  a  narrower  expression  than  the  sorJe- 
what  vague  and  general  “for  the  Crown”  and  connotes 
the  constitutional  relationship  between  the  Crown  and 
HAL  subjects,  together  with  those  who  by  submitting  to 
the  jurisdiction  similarly  stand,  whereby  the  Crown  cto 
avail  itself — directly  or  by  suitable  appointees — of  variotis 
forms  of  property  and  interest  for  the  discharge  of  i^ 
functions  as  the  public  interest  may  require).  1 

10.  (1)  It  is  understood  that  the  Defendant  Corporati<|n 
believes,  in  association  with  its  views  on  United  Kingdom 
law,  that  the  Bendix  PA  Sextant  was  being  produced 
fulfil  the  wishes  of  the  United  Kingdom  Government, 
relieve  the  United  Kingdom  Government  of  supposed  sek- 
tant-production  difficulties  in  the  United  Kingdom,  and  |o 
provide  in  the  United  States  a  British  ‘stock-room’  of  PA 
Sextants  on  which  the  United  Kmgdom  Government  might 
draw;  and  that  the  United  Kingdom  drew  some  thre^ 
hundred  and  forty  PA  Sextants  accordingly.  In  fa<ft, 
however,  the  United  Kmgdom  Government  did  not  initiate 
the  sending  of  the  BAE  Attachment  to  the  United  States, 
let  alone  any  manufacture  or  use  of  it  there.  The  BAjE 
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Attachment  was  sent  to  the  United  States,  and  handed 
over  for  the  United  States’  own  purposes  (and  not  for 
nse  by  or  in  the  United  States  for  the  United  Kingdom), 
at  the  specific  request  of  the  United  States  Military  Air 
Attache  in  the  United  Kingdom  who,  as  a  result  of  a 
communication  made  to  him  by  a  member  of  his  staff  after 
a  visit  to  the  Eoyal  Aircraft  Establishment,  wrote  the 
letter  of  the  26th  February  1941  in  the  United  States  Air 
Attache  Correspondence  1941  set  out  in  Annexe  C  hereto  ;• 
and  it  was  in  pursuance  of  that  request  that  the  United 
Blingdom  Government  ultimately  managed,  in  the  summer 
of  1941,t  to  get  across  the  Atlantic  two  examples  of  the 
Hughes  Mark  IX  Sextant  converted,  by  the  attachment 
thereto  of  the  KAE  Attachment,  into  the  Mark  TXA 
Sextant. 

(2)  The  contention  that  the  United  Kingdom  Govern¬ 
ment  drew  some  thr^e-hundred  and  forty  Bendix  PA  Sex¬ 
tants  (or,  according  to  the  Defendant  Corporation’s  later 
suggestion,  some  three-thousand  and  five-hundred)  is  un¬ 
derstood  to  depend  partly  on  the  fact  that  under  the  Lend- 
Lease  procedure  they  requisitioned  three  such  sextants 
for  specifically  investigation  and  experimental  purposes 
(see  Lend-Lease  Requisition  No.  BAC/N-336  set  out  in 
Annexe  D  hereto),  but  principally  on  the  fact  that  they 
requisitioned  American  aircraft  and  that  under  United 
States  specifications  an  aircraft  is,  or  may  be,  as  such, 
equipped  with  a  sextant  (in  these  cases  a  Bendix  PA  Sex¬ 
tant).  Whilst  the  United  Kingdom  Government  appreciate 
that  if  an  American  aircraft  were  actually  delivered  and 
accepted  so  equipped  (a  view  which  is  not  supported  by 

•  It  must  be  explained  that  the  apparatus  at  the  BoTal  Aircraft  Estab¬ 
lishment  in  the  early  part  of  1941  was  an  experimental  rig  and  was  not 
described  with  any  great  accuracy  by  the  reply,  19th  March  1941,  to  the 
XJ£.  Air  Attache’s  letter.  The  ultimate  instrument  was  a  Hughes  Mark  IX 
Sextant  converted,  by  the  attachment  of  the  BAE  Attachment,  into  a  Mark 
IXA  Sextant. 

f  A  Maik  TXA  Sextant  was  sent  in  April  1941,  but  it,  and  Ha  carrier, 
failed  to  arrive.  The  second  despatch  arrived  in  Washington  on  the  Slst  Jidy. 


989 


Defendant's  Exhibit  No.  58  (Cont*d.)  \ 

United  Eangdom  Becords)  it  did,  of  course,  mean  thali  a 
Bendix  PA  Sextant  was  in  fact  delivered  as  part  and  par^ 
of  that  aircraft,  they  must  nevertheless  submit  that  this  |  is 
not  an  example  of  supplying  sextants  in  resx)onse  toi  a 
demand  for  sextants  (quite  apart  from  the  fact  that  thi&y 
would  not,  as  between  themselves  and  the  United  Statles 
Government,  accept  it  as  such  if  it  should  have  occurred). 
But  for  information  they  would  add  the  facts  set  out  ^ 
the  following  sub-Paragraphs.  j 

(3)  Throughout,  the  war  the  standard  sextant  of  tte 

Boyal  Air  Force  was  the  Mark  IX  or  TXA  Sextant  or  ^ts 
variants;  training  in  the  use  of  these  Sextants  did  n(^t, 
as  investigation  and  experiment  with  the  three  Bendp 
PA  Sextants  demonstrated,  serve  as  training  in  the  u^e 
of  the  PA  Sextant;  the  PA  Sextant  was  never  officialjiy 
approved  for  or  used  as  an  operational  or  training  instru¬ 
ment  in  the  Eoyal  Air  Force  who  preferred  the  standaijd 
British  Sextants  for  their  type  of  work;  and  in  the  Boy^ 
Air  Force  a  sextant  is  not  an  aircraft  equipment  item  bitt 
is  on  a  ^‘i)ersonal  issue”  from  Operational  Unit  Stoc^ 
to  the  navigator  concerned,  who  takes  it  about  with  him 
from  aircraft  to  aircraft.  | 

(4)  British  staff  in  the  United  States  prepared  lists  6f 
all  operational  equipment  required  for  the  various  typ^s 
of  aircraft  supplied  xmder  either  Cash-and-Carry  or  Lend- 
Lease;  each  such  list  was  known  as  an  “Appendix  A”  for 
the  type  of  aircraft  to  which  it  referred  and  was  issued  io 
the  aircraft  constructor  in  the  United  States  and  to  tlie 
British  Inspectorate  there  responsible  for  ascertaining  thi^t 
the  aircraft  supplied  would  meet  its  “Appendix  A”  requir^ 
ments;  the  United  States  constructor  met  the  Appendix  jfi 
requirements  either  by  supplying  the  Appendix  A  iten^ 
or,  where  the ‘Appendix  specified  “Service  ITt”,  by  leaving 
the  appropriate  allowance  for  such  items.  (It  ^ould 
explained  that  when  an  aircraft  is  on  service  it  is  carry¬ 
ing  a  great  deal  more  than  its  own  components  and  equi^- 
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ment.  These  additional  items — e.g.  fuel,  ammunition,  &c, 
and  the  aircrew  and  their  ^^rsonsd  issues’’ — are  known  as 
“Service  Fit”,  and  accordingly,  in  designing  and  con¬ 
structing  ithe  aircraft,  the  space  and  position  the  items 
win  occupy,  and  the  weight  they  wiU  add  in  the  various 
circumstances  of  operation  fli^t,  must  be  aUowed  for  so 
that  it  win  be  possible  at  an  times  to  bring  the  items 
within  the  permissible  limits  of  flight  trim.) 

(5)  Appendices  A  have  been  examined  for  the  aircraft- 
types  referred  to  in  Lend-Lease  Requisition  BAC/N-8 
requested,  by  the  Memorandum  from  the  United  States 
Embassy  in  London  dated  the  29th  April  1955.  These  are — 

British  Type-N ame  UJ3.  Reference 

Catalina  IB .  PBY5-B 

Catalina  IVB .  PB2B-1 

Li  addition,  the  Appendices  A  for  the  foUowing  aircraft- 
types  received  from  the  United  States  (which  are  be- 


lieved  to  be  the  only  other  types  received  which  were  navi- 

gated  with  the  aid 
namely — 

of 

sextants) 

have  been  examined. 

British  Type-N ame 

UJ5.  Reference 

Catalina  I 
Catalina  n 
Catalina  HA 
Catalina  IVA 

* 

PBY5 

Ventura  GJB.  Mark  V 

PV-1 

Hudson  ” 

ff 

m 

PBO-1 

Portress  B 

ff 

m 

T 

Liberator  G.B. 

ff 

V 

B24-D 

a  ff 

”  B 

ff 

ff 

VI) 

VI 

B24-J 

Coronado  GJEL 

ff 

I  * 

PB2Y-3B 

Mariner  ” 

ft 

I 

P3AL-3C  or  S 

(Tbe  above  lists  do  not  include  the  aircraft-type  referred 
to  in  Lend-Lease  Bequisition  BAC/N-11  requested  in  the 
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United  States  Embassy  Memorandum  as  that  Beqnisiiion 
was  cancelled  and  none  were  snpplied  to  it;  nor  the 
‘Goose'”  and  “J4J'  ‘Widgeon'”  requested  by  the  De¬ 
fendant  Corporation  as  these  types  were  not,  nnder  Bjrit- 
ish  practice,  navigated  with  the  aid  of  sextants.)  | 

(6)  For  each  of  the  above  aircraft-types  the  relevant 

Appendix  A  calls  for  a  British  sextant  as  “Service  ^t” 
(i.e.  not  to  be  provided  by  the  United  States  aircraft  (Con¬ 
structor),  bnt  the  method  specified  in  an  Appen<3ix  A  jfor 
providing  the  stowage  or  fitment  ne<jessary  for  the  ^ex¬ 
tant  which  the  navigator  brought  aboard  as  his  “Fersc^nal 
Issue”  varied  from  aircraft-type  to  aircraft-type  ai  a 
“Contractor's  Provision”  (CP)  or  otherwise.  j 

(7)  As  a  matter  of  interest  an  example  of  the  relevant 

portion  of  an  “Appendix  A”  (the  one  for  the  Catalina 
Mark  IB,  or  PBY5-B)  is  set  out  in  Annexe  D.2  hereto.  |  As 
this  is  not  intelligible  without  its  “Special  Glossary!  of 
Terms”  that  Glossary  is  included  in  the  extract  The  $ig- 
nificance  of  the  Column  Numbering  is — (1)  Item  Num¬ 
ber,  (2)  Beference  Number,  (3)  Description,  (4)  C^antity 
Bequired  for  each  Aircraft,  (5)  Source  of  Supply  of  It^m, 
(6)  Who  is  responsible  for  getting  the  Item  into  Air- 
craft,  (7)  Quantities  of  the  Item  Transferred  With  jthe 
Complete  Aircraft,  (8)  a  redundant  column  which  -^ras 
omitted  from  later  printings,  (9)  Quantities  of  the  Ijtem 
to  be  Drawn  from  the  Operational  Unit's  Stocks  and  lln- 
stalled  by  that  Unit  (these  Column  (9)  Items  were  isslaed 
to  a  s(»le  laid  down  by  the  Air  Ministry  in  accordance  “With 
operational  requirements,  and  were  always  easily  rendov- 
able  from  the  aircraft),  (10)  Weight,  in  poundsweight  and 
ounces,  of  the  Item  when  it  was  a  Permanent  fixture  in 
the  Aircraft,  and  (11)  the  Weight,  in  poundsweight  juid 
ounces,  when  the  Item  was  a  Bemovable  Item.  | 

(8)  Upon  the  supposed  difficulties  of  the  United  E^g- 
dom  Government  in  producing  for  themselves  all  the  |  air 
navigation  sextants  they  reipzired  it  is  x>erhaps  enougl^  to 
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say  that  this  particular  matter  was  one  over  which  they  did 
not  have  difficulty,  and  that  when  the  Mark  IXA  Sextant 
found  sufficient  favour  in  the  United  States  Navy  for  the 
United  States  Government  to  requisition  it  in  substantial 
quantity  (see  United  States  Navy  Requisitions  for  Marie 
71CA  Sextants  set  out  in  Annexe  E  hereto)  the  United 
Kingdom  Government  were  able  to,  and  did,  supply  ac¬ 
cordingly. 

11.  As  stated  in  Paragraph  9(4)  above,  the  United 
Kjngdom  Government  had  no  power  in  1941  to  interfere 
in  any  way  with  the  rights  of  H.M.  subjects  in  or  in 
respect  of  the  use  of  patents  situate  in  the  United  States ; 
nor  had  they  required  any  analagous  rights  by  way  of 
private  arrangement  (e.g.  contract)  with  any  of  the  Plain¬ 
tiff  Companies  in  respect  of  any  of  the  patents  concerned 
in  the  Action.  By  the  Patents  Interchange  Agreement 
1942,  however,  whereby  the  two  Governments  arranged 
between  themselves  for  the  handling  of  patent  interests 
situate  in  one  another’s  Countries,  the  United  Kingdom 
Government  agreed  that  they  would,  in  so  far  as  they 
might  lawfully  do  so,  procure  and  make  available  to  the 
United  States  Government,  for  use  in  war  production, 
British-owned  United  States  patent  interests  as  well  as 
United  Kingdom  patent  interests.  As  soon  as  possible 
after  the  execution  of  the  Patents  Interchange  Agreement, 
therefore,  namely  on  the  17th  September  1942,  the  extraor¬ 
dinary  and  temporary  war  powers  conferred  by  the  United 
Ejngdom  Parliament  were  exercised  to  make  Regulation  3A 
of  the  Defence  (Patents,  Trade  Marks,  &c)  Regulations. 
This  Regulation,  which  was  an  innovation  in  United  Eling- 
dom  patent  law  and  expired  on  the  3Ist  December  1947, 
gave  the  United  Kingdom  Government  power  to  direct  a 
United  Kingdom  resident  entitled  to  rights  in  a  United 
States  Patent  to  grant,  to  such  persons  and  authorities  as 
he  might  be  directed,  such  licences  as  he  might  be  directed, 
authorizing  the  use  &c  of  his  United  States  protected 
matter  by  those  licencees  and  also  by  any  person  or  author- 
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ity  anthorized  by  any  such  licencee.  Subject  to  the  effejct 
of  Article  XVI  (1946  nnmbering)  of  the  Patents  Inter¬ 
change  Agreement  in  any  particnlar  case,  this  would  hajre 
been  the  Begulation  for  enabling  the  United  Kingdpm 
Government,  if  so  requested,  to  procure  for  the  Unit^ 
States  Government  and  its  nominees  such  licence  jor 
licenses  under  all  or  any  of  the  United  States  Pateuts 
owned  by  the  Plaintiff  Companies  or  any  of  them  as  woujld 
have  been  recognized  in  the  United  States.  j 

12.  The  effect  of  Article  XVI  (1946  numbering)  of  tke 
Patents  Interchange  Agreement  was  to  exclude  from  t|ie 
scope  of  that  Agreement  (and  so  from  the  propriety  ^f 
handling  United  States  protected  matter  under  Defen^ 
(Patents,  Trade  Marks,  &c)  Begulation  3A  (17th  Septem¬ 
ber  1942))  interests  in  United  States  Patents  the  subjejct 
of  any  licence  agreement  or  other  contractual  obligati|>n 
subsisting  on  the  1st  January  1942  between  nationals  pf 
the  two  Countries.  The  Private  1936  Agreement  (Parja- 
graph  4  above)  and  the  obligations  incurred  thereunder 
with  respect  to  patents  relating  to  sextants  would  appejar 
to  have  been  thereby  excluded  from  the  Patenfs  Int€|r- 
change  Agreement,  and  it  has  consequently  been  the  vi^w 
of  the  United  Kingdom  Government  that  a  PJLA  Licence 
with  respect  to  the  sextants  patents  concerned  in  tjie 
Action  could  not  have  been  validly  required;  and  when  tte 
Defendant  Corporation  claimed  for  the  Plaintiff  Companies* 
war-time  use,  for  the  services  of  the  Crown,  of  the  de¬ 
fendant  Corporation's  British  Patents,  the  United  Kingdom 
Government  settled  the  Defendant  Corporation's 
accordingly. 

13.  But  questions  of  the  propriety  of  requiring  a  P-T  j\ 
Licence  with  respect  to  the  patents  concerned  in  the  Actiipn 
would  seem  to  be  academic:  for  no  PJA..  Eequisition  fOr 
any  PXA.  Licence  in  respect  of  those  patents  was  in  fajct 
made  to  the  United  EIngdom  Government.  It  is  nc|w 
known  that  by  the  United  States-Bendix  Correspondence 
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1944  set  out  in  Annexe  F  hereto  the  Defendant  Corpora¬ 
tion  had  been  invited  by  the  United  States  Government  to 
examine  the  possibility  of  snch  a  Eeqnisition;  bnt  appar¬ 
ently  it  fonnd  no  such  possibility  and  the  only  P.LA.  Eeqni¬ 
sition  received  by  the  United  Kingdom  Government  in  this 
connexion  was  United  States  PJ.A.  Requisition  N4>0030 
in  1946  (set  ont  at  No.  1  in  Annexe  G  hereto)  made  in  the 
routine  dearing-up  of  the  PXA.  Scheme  in  expectation  of 
its  closure  on  the  8th  April  1946.  This  Eeqnisition  referred 
only  to  the  EAF  Attachment  itself.  Although  the  EAE 
Attachment  was  by  then  covered  by  a  British  i)atent  appli¬ 
cation  it  had  not  acquired  any  corresponding  protection 
under  United  States  patent  law,  and  the  United  Eangdom 
Government  replied,  correctly,  to  the  effect  that  the  EAE 
Attachment  had  not  become  the  subject  of  any  United  States 
patent  law  protection  and  that  therefore  no  PXA.  Licence 
was  required  in  respect  of  it  (Annexe  G,  No.  2). 

14.  As  a  result  of  the  matters  set  out  in  Paragraphs  12 
and  13  above,  no  direction  under  Defence  (Patents,  Trade 
Marks,  &c)  Eegulation  3A  was  given  to  any  of  the  Plain¬ 
tiff  Companies  in  connexion  wi^  any  patents  relating  to 
sextants. 

15.  It  is  evident  from  all  the  foregoing  matters  that  the 
United  Kingdom  Government  did  not  do  anything  to  affect 
any  right  of  any  of  the  Plaintiff  Companies  in  the  United 
States  Patents  the  subject  of  the  Action  or  to  affect  any 
of  the  respective  contractual  rights  and  obligations  of  the 
Plaintiff  Companies  (or  any  of  them)  and  the  Defendant 
Corporation;  and  the  United  Kingdom  Government  have 
at  all  times  regarded  the  matter  of  payment  for  the  De¬ 
fendant  Coloration’s  use  of  the  Plaintiff  Companies’  sex¬ 
tant  patents  in  the  maimer  complained  of  in  the  Action  or 
by  or  on  behalf  of  the  United  States  Government  as  fall¬ 
ing  to  be  determined  according  to  the  private  contractual 
agreements  which  have  been  made  between  the  relevant 
private  parties;  and  the  United  Kingdom  Government 
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have  not  accepted  any  liability — ^and  have,  indeed,  wh^n 
approached  by  the  Plaintiff  Companies  or  any  of  thexb, 
denied  liability  to  them — ^for  the  payment  of  compensa¬ 
tion  for  nse  of  their  sextant  patents  in  the  manner  com¬ 
plained  of  in  the  Action. 


U8T  OF  ANNEXES  | 

Annexe  A — ^Inter-Gtovemmental  (Designs  &c)  Corresponi- 
ence  1940-41 

Annexe  B — ^Boderic  PQU  Corresx>ondence  1941 

Annexe  C — ^United  States  Air  Attache  Corresponden<^ 
1941  i 
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Annexe  D — ^Lend-Lease  Requisitions  | 
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Letteb  from  Secbetaby  of  Navy  Kjtox  to  British 

PURCHASESTG  COMMISSION. 

THE  SECRETARY  OP  THE  NAVY 
WASHINGTON 

CONFIDENTIAL  October  30,  1940 

My  dear  Sirs: 

Eeference  will  be  made  hereinafter  to  the  following  let¬ 
ters  from  Sir  Henry  Tizard: 

(a)  Letter  of  September  12, 1940  addressed  to  Com¬ 
mander  Heard,  TJ.S.  Navy  (Intelligence  Division,  Navy 
Dept.) 

(b)  Memorandnm  of  September  30,  1940  addressed 
to  Brigadier  General  Sherman  Miles,  War  Depart¬ 
ment,  and  Bear  Admiral  W.  S.  Anderson,  Navy  De¬ 
partment, 

both  relative  to  the  exchange  of  secret  technical  infor¬ 
mation. 

The  pertinent  parts  of  the  above  letters  which  it  is  wished 
to  discuss  hereinafter  are  set  forth  as  follows : 

(a)  ‘Tn  the  course  of  onr  discussions  we  have  agreed 
to  give  yon  handbooks  and  descriptions  of  varions  types 
of  eqnipment.  In  some  cases  certain  secret  patents  or 
qnestions  or  commercial  rights  may  be  involved,  and 
nntil  these  matters  are  cleared  np  yon  will,  of  conrse, 
appreciate  that  no  details  of  this  eqnipment  shonld  be 
commnnicated  to  any  firm,  even  to  those  on  yonr 
secret  list”. 

(b)  *Tn  the  meantime  the  British  Pnrchasing  Com¬ 
mission,  Willard  Hotel,  Washington,  D.C.  have  agreed 
at  my  reqnest  to  make  preliminary  arrangements  with 
the  IJ.S.  War  and  Navy  Departments  in  the  event  of 
these  Departments  willing  to  arrange  for  the  com- 
mnnication  of  any  of  the  British  secret  technical  infor¬ 
mation  to  mannfactnring  firms  for  the  pnrpose  of 
mannfactnre.  All  fntnre  correspondence  arising  from 
discnssions  of  the  Commercial  Committee  shonld  there¬ 
fore  be  addressed  to  the  British  Pnrchasing  Commis¬ 
sion  nntil  further  notice”. 
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The  policy,  as  set  forth  in  reference  (a),  was  adopted  by 
the  Navy  Department  and  promulgated  throughout  1[he 
Naval  Establishment.  In  view  of  events  subsequent  I  to 
this  action  on  the  part  of  the  Navy  Department,  it  is  ^ 
lieved  that  such  a  policy  is  a  decided  handicap  in  the  ra^i^id 
adoption  and  use  of  the  vital  military  information  beikg 
received  from  your  technical  Mission  in  this  country  and 
through  diplomatic  channels.  i 

Recent  conversations  between  representatives  of  t|he 
British  Purchasing  Mission  and  the  Navy  Department 
would  lead  us  to  believe  that  the  motive  which  dictated 
the  policy-  set  forth  in  reference  (a)  was  one  leading  m(]|re 
to  the  preservation  of  secrecy  in  such  matters  rather  th^n 
primarily  to  the  consideration  of  commercial  patent  righjts. 
Apprehension  has  been  expressed  verbally  on  several 
casions  that  the  procjurement  of  material  embodying  tjhe 
disclosures  made  by  the  representatives  of  His  Majest^ps 
Government  would  compromise  the  provisions  of  secrelcy 
safeguarding  such  devices  from  disclosure  to  possilile 
enemy  agents.  Inasmuch  as  many  of  the  most  secret  (de¬ 
vices  known  and  used  by  the  military  establishments  of  tiie 
United  States  are  manufactured  by  private  concerns  undfer 
all  possible  conditions  of  secrecy,  it  is  to  be  assumed  thkt 
the  above  mentioned  procurement  of  material  embodyiijig 
British  ideas  would  be  surrounded  with  equal  secrecy. 

All  material  embodying  British  ideas  which  might  ^ 
adopted  into  the  military  establishments  of  the  United 
States  would  be  procured  either  under  contract  with 
private  concern  or  from  Government  arsenals  or  Na 
Yards.  In  the  former  case,  the  contracts  with  the  private 
concerns  would  be  classified  as  “SECEET”  or  “CONFI¬ 
DENTIAL”  and  would  contain,  as  a  matter  of  course,  all  the 
secrecy  provisions  which  are  normally  incorporated  into 
such  type  of  contracts  for  our  own  materials.  Navy  D^ 
partment  Form  182-F,  a  copy  of  which  is  enclosed  herewitji, 
is  included  in  the  specifications  presented  to  the  manufac^ 
turer  and  must  be  executed  by  him  before  any  secret  er 
confidential  material  is  supplied  him  upon  which  to  basje 
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his  bid.  This  same  executed  form  is  further  incorporated 
into  and  becomes  an  integral  and  definite  part  of  any  later 
contract  which  may  ensue  from  the  previous  negotiations. 

Insofar  as  commercial  rights  are  involved  (which  com¬ 
mercial  rights  of  course,  include  the  question  of  patents, 
British,  Canadian  and/or  American,  as  the  case  may  be, 
those  matters  can  be  investigated  and  a  negotiated  settle¬ 
ment  may  be 'made  any  time  after  the  original  disclosure  is 
first  made.  Whenever  practicable,  such  commercial  rights 
should,  as  a  matter  of  principle,  be  recognized  and  taken 
into  consideration;  not,  however,  to  the  detriment  and 
hindrance  of  the  measures  being  undertaken  for  the  national 
defenses  of  the  British  Empire  and  the  United  States  of 
America. 

It  is  desired  to  point  out  at  this  time  that  some  impor¬ 
tant  and  vital  American  information  is  being  and  has  been 
turned  over  to  the  British  (lovemment  without  such  prior 
limitations.  It  would  seem  to  be  obvious  that  receipt  of 
information  without  ability  to  act  thereon  in  the  present 
emergency  would  be  negative  in  result.  It  is  believed  that 
such  a  result  was  not  contemplated  during  the  conversa¬ 
tions  which  led  to  the  formulation  of  reference  (a). 

In  order,  therefore,  to  permit  the  expeditious  arming  of 
the  United  States  and  to  enable  it  to  incorporate  in  its 
national  defense  the  information  received  in  exchange,  it  is 
requested  that  the  policy  set  forth  in  reference  (a)  be  modi¬ 
fied  so  that  the  information  received  can  be  used  immedi¬ 
ately,  leaving  for  further  negotiation  the  settlement  of  any 
commercial  rights  that  may  be  involved. 

This  letter  is  being  addressed  to  the  British  Purchasing 
Commission  in  view  of  the  information  set  forth  in  refer¬ 
ence  (b). 

Sincerely  yours, 

I  (Signed)  Frank  Knox 

British  Purchasing  Commission 
Willard  Hotel 
Washington,  D.C. 
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Lettee  feom  Beitish  Am  Commissiois’  aud  Beitish 
CHASING  Commission  to  Secbetaey  of  Wae  Stimson 

13th  December,  1940. 

Dear  Mr.  Secretary, 

We  thank  yon  for  yonr  letter  of  October  30th  with  refer^ 
ence  to  the  exchange  of  technical  information. 

(1)  His  Majesty's  Government  in  the  United  Kingdonji 
of  Great  Britain  and  Northern  Ireland  has  now  given  inf 
structioiis  that  the  U.  S.  service  departments  to  whoip 
secret  technical  information  is  commnnicated  be  at  libr 
erty  to  invite  tenders  from  U.  S.  mannfacturers  withont 
waiting  for  the  settlement  of  any  patent  or  commercial 
right  Giat  may  be  involved.  The  agreement  of  the  U. 
Government  to  modification  of  their  policy  not  to  commnnij- 
cate  details  of  secret  inventions  xmtil  the  questions  of  comf 
mercial  rights  are  cleared  np  has  been  given  on  the  nnderj- 
standing  that  commimication  of  an  invention  to  the  U.  S. 
Government  should  not  prejudice  any  application  for  ^ 
patent  which  might  subsequently  be  ^ed  by  the  invento^ 
in  the  U.  S.  | 

In  this  connection,  we  should  be  obliged  if  you  woul4 
confirm  that  in  American  law  (as  now  existing)  the  comf 
munication  to  the  U.  S.  Government  of  secret  inventions  or 
processes  in  respect  of  which  no  application  for  patents  has 
been  filed  in  the  U.  S.,  and  the  subsequent  manufacture  oJr 
use  in  the  U.  S.  of  such  inventions,  will  not  prejudice  an^ 
application  for  a  patent  which  may  subsequently  be  made 
by,  or  on  behalf  of,  the  inventor,  and  especially  that  suc^ 
communication,  manufacture  or  use  will  not  constitute  pubj- 
lic  use,  public  sale  or  publication,  so  as  to  prevent  ai^ 
application  for  a  patent  in  the  U.  S.  being  granted. 

It  is  desired  to  point  out  that  in  some  cases  the  inj* 
ventor  of  an  invention  wnich  has  been  made  secret  by  the 
UJEL  Government  may  not  be  a  British  subject,  and  ma^ 
have  invented  the  subject  matter  of  the  communication,  oi 
may  be  the  holder  of  a  patent,  in  a  country  other  tbATp 
the  U.  K.  i 
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(2)  It  is  reciprocally  agreed  that  the  commnnicatioii  by 
the  U.  S.  Government  to  the  U.  EL  Government  of  secret 
technical  information  and  any  snbseqnent  mannfactnre  or 
nse  by,  or  on  behalf  of  the  U.  Government  -will  not  preju¬ 
dice  any  application  for  a  patent  in  the  U.  K. 


HONOXmABnB  HENBY  Ij.  STIMSOK 

13th  December,  1940. 

(3)  The  XT.  K-  Government  further  understands  that 
the  owner  of  a  patent  or  commercial  right  in  respect  of  a 
secret  device  or  process  disclosed  to  the  IT.  S.  Government 
is,  or  will  be,  afforded  de  facto  protection  against  third 
parties  who  might  seek  to  obtain  x)atent  rights  in  respect 
of  the  device  or  process  communicated,  by  means  of  the 
following  safeguards: 

(a)  It  is  understood  that  regulations  are  to  be 
adopted  by  the  Army  Department  similar  to  those  in 
the  Navy  Department,  whereby  no  application  can  be 
made  to  the  Patent  Office  concerning  any  device  con¬ 
nected  with  the  secrets  communicated  by  the  U.  K. 
Government,  without  the  knowledge  of  the  Navy  De¬ 
partment,  who  have  arranged  that  all  applications 
connected  with  the  subject  matter  of  devices  communi¬ 
cated  to  the  Navy  Department  should  be  watched  in 
the  Patent  Office. 

Should  an  application  of  this  kind  be  made,  the 
Army  Department  would  immediately  make  the  appli¬ 
cation  secret  and  an  investigation  would  be  begun  to 
find  out  how  it  came  that  the  applicant  was  filing  this 
I>articular  application.  If  it  were  found  that  the  appli¬ 
cation  was  not  novel  but  concerned  the  matter  com- 
municated  by  the  U.  K.  Government,  then  presumably, 
the  application  would  be  disallowed  by  the  Patent  Of¬ 
fice  and  the  question  of  whether  the  circumstances 
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called  for  criminal  proceedings  would  also  be  coor 
sidered.  I 


(b)  No  export  of  arms  or  mnnitions  of  war  con^ 
taiTiing  a  secret  device  communicated  by  the  UJK.  Govj- 
emment  could  be  made,  as  the  necessary  license  nnder 
the  Neutrality  Act  conld  not  be  granted  by  the  Stat^ 
Department  without  reference  to  the  appropriate  Servj- 
ice  Departments.  j 


(4)  It  is  the  practice  of  the  U.  El  Ctevemment  to  recogf 
nize  design  rights  in  military  eqnipment  where  the  article 
is  the  result  of  research  and  expenditure  by  a  private  indil 
vidual  or  corporation  but,  by  its  nature,  is  not  capable  o^ 
being  patented  although  the  result  of  much  labour  an<i 
ingenuity.  It  is  understood  that  the  U.  S.  Gtovemmeni 
will  siniilarly  recognise  design  rights,  and  it  is  hoped  thai 
the  U.  S.  Government  v?ill  agree  to  recognise  all  rights  of 
this  nature  which  have  already  been  admitted  by  the  TJ.  K. 
Government. 


HONOI7SABIA  HEUTEY  !«.  STEBISOK 


13th  December,  1940.  | 

i 

For  instance,  a  modem  airplane  engine  may  contain  fe^ 
specific  features  which  are  novel  and  capable  of  patent 
protection,  yet  the  whole  product  may  be  the  result  of  many 
years  of  experiment  and  a  large  expenditure  of  money  an4 
is  an  article  unique  in  itself.  In  such  circumstances,  it  i^ 
the  practice  of  the  U.  K.  Government  to  recognise  the 
existence  of  ^'design  rights’*  and  to  compensate  the  person 
responsible  for  the  development  of  such  an  engine  for  th^ 
use  of  his  design  rights  in  his  product,  ^e  IJ.  K.  Gov4 
emment  will  reciprocally  recognise  design  rights  in  de4 
vices  communicated  by  Ae  D.  S.  Government  where  it  is 
signified  by  the  U.  S.  Government  that  such  rights  hav^ 
been  recognised.  It  will  be  necessary  when  devices  arq 
oommunicated  between  the  resx)ective  governments  for  no^ 
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tice  to  be  given  in  dne  conrse  of  all  patent  and  design 
rights  involved  (so  far  as  these  are  ascertained  at  the  date 
of  such  commnnication)  before  any  arrangements  for  mann- 
f actnre  are  made. 

(5)  It  is  the  understanding  of  the  IT.  K.  Government  that 
the  TJ.  S.  Government  proposes  to  take  the  necessary  steps, 
legislative  or  otherwise,  to  allow  all  applications  for  patents 
in  the  U.  S.  covering  equipment  disclosed  by  the  XJ.  El 
Government  to  be  made  secret.  In  order  to  permit  applica¬ 
tions  to  be  filed  for  patenti.  in  TJ.  S.  covering  devices  in 
respect  of  which  applications  have  been  filed  in  Great  Brit¬ 
ain  more  than  one  year  before  application  is  sought  to  be 
filed  in  U.  S.,  it  will  be  necessary  to  extend  the  Convention 
date.  It  is  tiie  intention  of  the  TJ.  EL  Government  to  bring 
in  the  necessary  reciprocal  legislation  to  make  secret  those 
applications  for  patents  in  the  United  EIngdom  which  cover 
secret  devices  communicated  by  the  U.  S.  Government  and 
also  to  extend  the  Convention  date. 

(6)  As  regards  compensation  for  the  use  of  Government 
purpose  of  secret  inventions,  designs  and  patents  and  secret 
manufacturing  technique  communicated  between  the  re¬ 
spective  governments,  the  U.  El.  Government  suggests  that 
manufacture  in  the  U.  S.  for  the  U.  E.  Government  and  in 
the  United  Eilngdom  for  the  U.  S.  Government,  is  normally 
unsuitable  for  negotiation  by  ordinary  commercial  meth¬ 
ods.  The  U.  K.  Government  is  prox)Osing  to  deal  with 
daims  in  the  United  Kingdom  in  respect  of  user  by  the 
U.  K.  Government  of  inventions,  etc.  by  the  appointment  of 
a  Boyal  Commission  upon  awards  to  inventors.  The  U.  K. 
Government  would  like  to  know  whether  the  U.  S.  Govern¬ 
ment  contemplates  some  equivalent  action. 

In  this  connection,  the  U.  K.  Gh>vemment  wishes  to  sug¬ 
gest  that  a  joint  U.S.-U.£[.  commission  should  be  set  up 
to  consider  claims  in  respect  of  British  user  of  inventions 
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HOZrOURAELE  HENRY  "L,  STIMSOir 

13th  December,  1940. 

I 

disclosed  by  the  U.  S.  Government  and  vice  versa.  Snchla 
commission  would  deal  with  claims  in  respect  of  use  <^f 
trade  processes,  as  well  as  of  patents,  design  rights,  etc.  az^d 
would  provide,  in  the  opinion  of  the  U.  B[.  Government,  j  a 
convenient  procedure  which  was  found  to  be  acceptable  ^ 
the  last  war.  I 

(7)  The  TJ.  K.  Ctovemment  propose  that,  as  regar^ 

secret  devices,  designs  or  processes,  communicated  to  the 
TJ.  S.  6k)vemment,  the  right  to  manufacture  should  pe 
granted  by  the  U.  K.  €k)vemment  to  the  Secretaries  of  tlie 
Navy  and  Army  respectively,  for  the  duration  of  the  w^ 
and  six  months  thereafter,  such  manufacture  to  be  for  tlie 
exclusive  use  of  the  TJ.  S.  Gk>vemment  and  on  condition  that 
the  patentee  or  owner  of  the  commercial  or  design  righifs 
should  be  compensated.  At  the  end  of  this  period,  the  TJ. 
Government  should  require  American  manufacturers  to 
discontinue  production  until  satisfactory  arrangements  aije 
made  with  the  patentees,  or  owners,  or  the  TJ.  S.  Govern¬ 
ment  itself  enters  into  an  arrangement  with  the  patentee^ 
or  owners,  to  ensure  the  continuance  of  production  in  th,e 
TJ.  S.  for  the  purposes  of  the  TJ.  S.  Government.  | 

(8)  The  communications  between  the  respective  govenl- 
ments  have  concerned  secret  inventions  and  the  suggestion|s 
contained  in  all  the  preceding  paragraphs  have  been  mad^ 
with  reference  to  these  secret  inventions.  The  TJ.  K.  Gov¬ 
ernment,  however,  also  wishes  to  suggest  that  a  gimflAr  plaV 
should,  so  far  as  practicable,  be  adopted  and  applied  witk 
regard  to  non-secret  inventions  belonging  to  British  invei^ 
tors  which  are  used  by  the  TJ.  S.  Ctevemment  and  vice  vers^- 
It  seems  to  the  TJ.  ^  Government  desirable  to  avoid  thk 
creation  of  a  network  of  license  agreements  between  British 
patentees  and  TJ.  S.  manufacturers  and  vice  versa  and  it 
therefore,  suggested  that  the  proposed  joint  TJ.  S.  and  TJ. 
commission  ^ould  deal  with  compensation  for  the  use  o^ 
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both  secret  and  non-secret  inventions  which  are  manu¬ 
factured  or  used  by,  or  on  behalf  of,  the  respective  govern¬ 
ments  for  defense  purposes. 

(9)  With  regard  to  the  question  of  security,  the  U.  BL 
Oovemment  considers  that  it  will  be  sufficiently  protected 
by  the  safeguards  applied  by  the  U.  S.  Government  in 
respect  of  its  own  military  secrets,  provided  (as  is  imder- 

HONOUnABLE  HENBY  Ij.  STIMSOK 

13th  December,  1940. 

stood  to  be  the  intention)  that  such  safeguards  will  also  be 
fully  applied  by  the  U.  S.  Government  with  regard  to  all 
secret  information  communicated  by  the  TJ.  EL  Govern¬ 
ment.  At  the  meeting  held  on  Friday,  November  1st  in 
the  Navy  Building,  between  representatives  of  the  Army 
and  Navy  Departments  and  Mr.  Foster,  it  was  stated  that 
the  Espionage  Act,  Section  HI,  applied  to  secret  devices 
relative  to  the  national  defense  and  that  the  secrets  com¬ 
municated  by  the  U.  BL  Government  would  come  under  this 
definition.  It  was  stated  at  the  meeting  that  improper  dis¬ 
closure  of  the  military  secrets  communicated  by  the  TJ.  EL 
Government  could  be  subject  of  prosecution  under  Section 
ni  of  the  Espionage  Act.  The  TJ.  K.  Government  under¬ 
stands  that  any  person  who  contracts  with  the  TJ.  S.  Gov¬ 
ernment  or  who  receives  any  plans,  models,  etc.  has  first 
to  sign  an  agreement  which  connects  such  person  with  the 
Espionage  Act  and  makes  him  liable  to  prosecution  for 
any  unauthorized  disclosure.  This  practice,  it  is  under¬ 
stood,  will  be  applied  to  all  secret  technical  information 
communicated  by  the  TJ.  EL  Government. 

With  regard  to  persons  who  are  invited  to  see  the  secret 
devices  but  who  may,  or  may  not,  ultimately  contract  with 
the  TJ.  S.  Government  to  manufacture  such  devices,  the 
TJ.  K.  Government  understands  that  the  Service  Depart¬ 
ments  will  make  it  a  practice  that  a  similar  agreement  to 
that  at  present  signed  by  a  person  who  contracts  with  the 
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TJ.  S.  Gtovenunent  should  be  entered  into  by  any  persi)n 
invited  to  see  a  secret  device,  whether  for  the  purpose  jof 
making  tenders  or  otherwise. 

The  U.  Ei.  Government  also  wishes  to  stress  the  desirja- 
hility  of  spreading  among  several  firms  the  manufacture 
of  particular  items  of  secret  devices  communicated  by  it  to 
the  IT.  S.  Government,  in  order,  so  far  as  is  practicable,  to 
avoid  individual  firms  having  knowledge  of  the  whole  of 
such  secret  device  or  process.  | 

We  would  reiterate  that  the  agreement  of  the  U.  ^ 
Grovemment  that  the  necessity  of  settlement  of  questiojos 
of  patent,  commercial  and  other  rights  involved  should  n^t 
delay  communications  and  manufacture  of  secret  devices, 
etc.  is  given  upon  the  assumption  that  the  U.  K.  Goverju- 
ment’s  understanding  of  the  position,  as  set  out  in  this  l^t* 
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13th  December,  1940.  | 

ter,  is  confirmed  by  the  U.  S.  Government.  It  will,  pf 
course,  be  necessary  for  the  consent  of  the  appropriate 
British  Government  Department  to  be  obtained  before 
releasing  any  particular  item  for  manufacture,  but  tljie 
granting  of  such  release  will  not  be  dependent  on  the  set¬ 
tlement  of  any  commercial  rights  that  may  be  involved.  | 

Very  truly  yours,  | 

Director  General,  | 

British  Air  Commission.  | 

Comptroller  General,  | 

British  Purchasing  Commission.! 

I 

Honourable  Henry  L.  Stimson  I 

Secretary  of  War 
Washington,  D.  C. 

JGFdier 
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Lettee  from  Secbetaby  of  Navy  Knox  to  Bbitish 
PoBCHAsmo  Commission. 

CONFIDENTIAL 

THE  8EC3BETABY  OF  THE  NAVY 
WASHINGTON 

My  dear  Sirs:  9  January  1941 

Yonr  letter  of  December  13  with  reference  to  the  nse  of 
British  secret  technical  information,  and  to  the  commercial 
and  patent  right  involved  in  such  use,  has  been  received. 

My  letter  of  October  30,  1940,  requested  that  the  Navy 
Department  be  authorized  immediately  to  use,  in  the  pro¬ 
curement  of  material  for  the  national  defense  of  the  United 
States,  secret  technical  information  received  from  British 
sources ;  such  use  to  be  without  regard  to  present  commer¬ 
cial  and  patent  rights,  leaving  for  later  negotiation  the 
settlement  of  rights  that  may  be  involved. 

Your  letter  of  December  13, 1940,  is  understood  to  extend 
the  requested  authority,  providing  the  United  States  gov¬ 
ernment  will  confirm  your  understanding  that  communi¬ 
cation  of  a  secret  invention  to  the  United  States  Govern¬ 
ment  and  the  later  manufacture  and  use  in  the  United 
States  of  such  secret  invention  will  not  prejudice  any  appli¬ 
cation  for  a  patent  that  may  subsequently  be  filed  in  the 
United  States;  in  that  communication,  manufacture  or  use 
win  not  constitute  public  use,  public  sale  or  publication. 

Communication  of  a  secret  invention  to  the  United  States 
government  would  not  prejudice  a  subsequent  application 
filed  by  a  foreign  inventor  for  United  States  Letters  Patent. 

No  definite  assurance  can  be  given  at  this  time  that  the 
manufacture  in  the  United  States  by  contractors  to  the 
Navy  Department  of  a  device  embodying  British  secret 
technical  information  or  inventions  and  its  subsequent  use 
would  not  constitute  public  use  such  as  to  invalidate  a 
X>atent  which  issued  upon  an  application  for  United  States 
Letters  Patent  filed  more  than  one  year  after  the  date  of 
manufacture. 
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The  present  law  of  the  United  States  allows  an  inventor, 
however,  one  year  after  the  first  mannfactnre  in  which  to 
file  without  prejndice  an  application  for  letters  patent. 
If  notice  were  given,  therefore,  to  appropriate  representa¬ 
tives  of  the  British  Government  that  an  invention  received 
from  British  sources  was  to  be  manufactured  for  ime 
United  States,  the  British  inventor  would  have  ample  tWe 
to  protect  his  interest  by  fibrig  a  patent  application  in  jthe 
United  States.  | 

Steps  are  being  taken,  as  has  been  communicated  verb¬ 
ally  to  representatives  of  your  Commission  and  of  the 
British  Embassy  to  introduce  legislation  which,  wten 
passed  by  the  Congress,  would  provide  all  necessary  jjro- 
tection  for  commercial  and  patent  rights  of  British  ^i^d 
other  foreign  inventors.  It  is  believed  that  the  right^  of 
both  British  and  American  inventors  will  be  at  least  ijlti- 
mately  adjusted  by  the  inevitable  creation  in  some  f om^  of 
a  Joint  Claims  Commission.  | 

In  view  of  the  urgent  desire  of  the  Navy  Department  to 
proceed  with  the  procurement  of  devices  embodying  inden¬ 
tions  and  ideas  heretofore  received  from  British  souifces 
and  heretofore  released  by  appropriate  British  Govern¬ 
ment  Departments,  those  remaining  portions  of  your  bet¬ 
ter  of  December  13th  which  are  not  pertinent  to  the  im¬ 
mediate  issue  will  be  taken  up  as  the  subject  of  hiter 
correspondence.  You  will  understand  that  many  of  jthe 
suggestions  and  ideas  presented  in  your  letter  are  nat¬ 
ters  which  relate  to  the  United  States  Government  ajs  a 
whole  and  must  be  considered  in  conjunction  with  the 
Departments  of  War,  Commerce,  and  State;  which  jOe- 
partments  will  be  intimately  concerned  with  any  legisla¬ 
tion  introduced  for  the  purpose  of  writing  into  Ameriban 
law  those  matters  which  have  been  heretofore  and  are  Aow 
agreed  to  in  principle.  | 

It  is  again  requested,  therefore,  that  the  Navy  Depart¬ 
ment  must  be  authorized,  insofar  as  material  embodying 
British  inventions  and  ideas  is  concerned,  to  proceed 
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mediately  mth  the  procurement  of  snch  material  as  is 
deemed  important  to  the  national  defense. 

Sincerely  yonrs, 

/s/  Frank  Knox 

British  Pnrchasmg  Commission, 

Willard  Hotel, 

Washington,  D.C. 

CONFIDENTIAL 

CSrcnlalion: 

Sir  Hemy  Self 

Captain  Donglas-Mann 

Mr.  F.  W.  Mnsson 

Mr.  T.  W.  Chflds 

British  Technical  Mission 

Commander  Coleby,  British  Embassy 


Letter  from  British  Supply  Council  m  North  America 
TO  Secretary  of  Navy  EZhox 

THE  BRITISH  SUPPLY  COUNCIL  IN  NORTH  AMERICA 

Dear  Mr.  Secretary,  January  23,  1941 

I  appreciate  and  thank  yon  for  yonr  letter  of  January 
9th  with  reference  to  the  use  of  British  secret  technical 
information. 

Your  letter  states  that  communication  of  a  secret  inven¬ 
tion  to  the  UB.  Government  would  not  prejudice  a  subse¬ 
quent  application  filed  by  a  foreign  inventor  for  U.S.  Let¬ 
ters  Pat^t  but  that  no  definite  assurance  can  be  given  that 
the  manufacture  in  the  U.S.,  by  contractors  to  the  Navy 
Department,  of  a  British  secret  device  and  its  subsequent 
use  would  not  constitute  public  use.  In  view  of  the  fact 
that  the  present  law  of  the  n.S.  allows  an  inventor  one  year 
after  the  first  manufacture  in  which  to  file  an  application 
for  Letters  Patent  and  that  legislation  is  contemplated 
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wMch  would  provide  all  necessary  protection  for  conmfer- 
dal  and  patent  rights  of  British  and  other  foreign  inven¬ 
tors,  the  statement  of  the  position  in  yonr  letter  of  Jahn- 
ary  9th  is  satisfactory  to  His  Majesty's  Ctovemment.  j 
In  these  drciimstances.  His  Majesty's  Government  is 
glad  to  agree  that  the  Navy  Department  be  authorized  to 
proceed  immediately  with  the  procurement  of  sn(^  mate¬ 
rial  as  is  deemed  important  to  national  defense,  provided 
that  the  consent  of  the  appropriate  British  Gover^ent 
Department  be  obtained  before  releasing  any  x)artici:d^ 
item  for  manufacture,  as  stipulated  in  the  last  paragraph 
of  the  letter  of  December  13th,  from  the  Director  General 
of  the  British  Air  Commission  and  the  Comptroller  6fen- 
eral  of  the  British  Purchasing  Commission.  You  wilL  I 
am  sure,  xmderstand  that  the  granting  of  such  speofic 
release  (which,  as  stated  in  the  letter  of  December*  13th, 
will  not  be  dependent  upon  the  settlement  of  any  conuafer- 
cial  rights  that  may  be  involved)  is  necessary  for  the  infor¬ 
mation  of  the  particular  British  Government  Departnient 
concerned.  i 

I  note  that  the  other  matters  raised  in  the  letter  of  De¬ 
cember  13th,  will  be  the  subject  of  consideration  by  the 
various  Departments  concerned.  May  I  sugest  tha^  it 
would  be  likely  to  be  helpful  if  informal  discussions  c^uld 
take  place  at  any  early  date  between  representatives  of  !the 
interested  Department  of  your  Government,  and  rej^re- 
sentatives  of  the  British  Air  Commission  and  the  British 
Purchasing  Commission.  I  understand  that  the  Canadian 
Government  would  also  like  to  be  represented  at  any  such 
discussion. 

Very  truly  yours, 


/s/  A.  B.  Purvis  ! 
Arthur  B.  Purvfs 
Chairman  i 


Honourable  Frank  Knox, 
Secretary  of  the  Navy 
Washington,  D.C. 
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WAS  DEPABTMEZrC 
wASHnrQTOisr 

SEPT  18,  1941 

Honorable  Sir  Hemy  Self, 

Director  General,  British  Air  Commission, 

1785  hlassachnsetts  Avenne,  N.W^ 

Washington,  D.C. 

Dear  Sir  Henry, 

Beference  is  made  to  letter  dated  December  13,  1940, 
signed  jointly  by  you  and  the  Honorable  J.  G.  Weir,  then 
Comptroller  G^eneral  of  the  British  Purchasing  Commis¬ 
sion,  in  which  was  set  forth  the  understanding  of  the 
United  Kingdom  Gtovemment  concerning  the  existing  posi¬ 
tion  of  the  United  States  and  the  United  Kingdom  Govern¬ 
ments  with  respect  to  the  protection  of  patent  and  com¬ 
mercial  rights  involved  in  the  mutual  exchange  of  secret 
technical  information  and  stating  that  the  agreement  of  the 
United  Kingdom  Government,  that  the  settlement  of  ques¬ 
tions  of  patent  commercial,  and  other  rights  involved 
should  not  delay  communications  and  subsequent  manu¬ 
facture  of  8X>ecific  articles  and  devices,  was  given  upon  the 
assumption  that  the  United  Kingdom  Governments  under¬ 
standing  of  the  position  as  set  out  in  said  letter  was  con¬ 
firmed  by  the  United  States  Government. 

Among  a  number  of  other  points  presented  for  consid¬ 
eration  by  the  letter  referred  to  were  the  following: 

a.  That  the  understanding  of  the  United  Kingdom  Gov¬ 
ernment  be  confirmed  that  under  existing  American  law 
the  communication  by  the  United  Kingdom  Government  to 
the  United  States  Gtovemment  of  secret  technical  informa¬ 
tion  which  was  the  subject  matter  of  an  application  for  a 
British  patent  and  the  subsequent  manufacture  or  use  by 
or  for  the  United  States  Ctovemment  in  the  United  States 
of  the  subject  matter  of  such  invention  would  not  preju¬ 
dice  an  application  for  a  patent  which  might  subsequently 
be  filed  by  the  British  applicant  in  the  United  States,  espe- 
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(dally  that  sn<di  conmiTmic^tioii,  mannfacdiire,  or  use  woi^d 
not  (K>nstitate  public  use,  public  sale,  or  publication  witljiu 
the  coutemplatiou  of  American  law  as  to  prevent  an  appjli- 
cation  for  a  patent  in  the  United  States  being  granted;] it 
being  reciprocally  agreed  that  the  communication  by  tne 
United  States  Government  to  the  United  Kingdom  Go|v- 
emment  of  secret  technical  information  and  subsequent 
manufacture  or  use  by  or  on  behalf  of  the  United  King¬ 
dom  Government  would  not  prejudice  an  application  fbr 
a  patent  subsequently  filed  in  the  United  Kingdom  by  t|ie 
American  applicant;  | 

b.  That  the  xmderstanding  of  the  United  Kingdom  Go|7- 

emment  be  confirmed  that  the  British  owner  of  a  patejat 
or  commercial  right  in  respect  of  a  secret  device  or  pro<je|5S 
disclosed  by  the  United  Kingdom  Government  to  the  Unit^ 
States  Government  would  be  afforded  protection  againist 
third  parties  in  the  United  States  who  might  seek  to  o 
tain  American  patent  rights  affording  them  the  right  ^o 
manufacture,  use,  or  sell  the  device  or  pro<jess  commuiji- 
cated,  where  the  knowledge  obtained  by  such  third  parties 
of  the  device  or  process  would  be  traced  back,  or  prov^ 
attributable,  to  such  communication ;  and  | 

c.  That  the  understanding  of  the  United  Kingdom  Goi’- 
emment  be  confirmed  that  the  United  States  Government 
would  take  the  necessary  steps,  legislative  or  otherwise,  j:o 
permit  applications  for  patents  to  be  filed  in  the  Uni^d 
States  by  British  applicants  covering  secret  articles  br 
devices  information  concerning  whi(di  had  been  communi¬ 
cated  by  the  United  Kingdom  Government  to  the  United 
States  Government,  and  in  respe<^  of  which  applications 
for  patents  had  been  filed  in  the  United  Kingdom  moij’e 
than  one  year  prior  to  the  time  applications  for  paten^ 
were  sought  to  be  filed  in  the  United  States,  by  exteudinjg 
the  period  of  time  for  such  filing  as  now  provided  by  tlje 
International  Convention  for  the  Protection  of  Industrie 
Property,  signed  at  London,  June  2,  1934;  it  being  the 
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intention'  of  the  United  Kingdom  (Government  to  bring  in 


reciprocal  legislation  extending  snch  convention  date  with  J 

respect  to  applications  songht  to  be  filed  in  the  United  i 

Kingdom  by  American  applicants  beyond  the  dne  date. 

Upon  the  receipt  of  yonr  letter  it  was  immediately  per-  ^ 

ceived  that  for  the  War  Department  to  confirm  yonr  nnder-  ' 

standing  as  set  forth  in  a,  b,  and  c,  above,  it  would  be  neces¬ 


sary  to  seek  new  legislation  from  the  Congress.  In  that 
view,  and  up  until  a  short  time  ago,  the  points  presented 
were  made  the  basis  of  a  number  of  informal  conferences 
in  which  representatives  of  the  War  Department  par¬ 
ticipated  with  representatives  of  other  interested  Grovem- 
ment  departments,  and,  at  times,  representatives  of  your 
CJommission  and  other  British  groups  in  this  country,  in 
working  out  a  draft  of  legislation  for  presentation  to  the 
Congress  which  would  accomplish  the  purposes  desired  to 
the  satisfaction  of  all  concerned.  As  a  result  thereof,  on 
August  8,  1941,  there  was  introduced  in  the  Congress  the 
bin  H.E.  5534,  “To  provide  for  reciprocal  privileges  with 
respect  to  the  filing  of  applications  for  patents  for  devices 
and  inventions”,  several  copies  of  which  are  enclosed  for 
your  information  and  use.  It  is  believed  that  when  enacted 
into  law  the  provisions  of  this  bill  will  adequately  meet  the 
desire  of  the  United  Eangdom  Government  as  set  out  in  c, 
above,  with  respect  to  the  extension  of  dates  in  which  appli¬ 
cations  for  patents  can  be  filed  in  this  country  by  British 
applicants.  It  will  be  noted  that  the  benefits  and  priv¬ 
ileges  extended  by  the  bill  are  only  applicable  to  the  citizens 
or  subjects  of  a  foreign  country  which  has  extended,  or 
shall  extend,  substantially  similar  privileges  to  citizens  of 
the  United  States,  and  that  its  provisions  apply  not  only 
to  British  applicants  for  United  States  patents  covering 
secret  articles  or  devices,  information  concerning  which 
has  been  communicated  by  the  United  Eangdom  Government 
to  the  United  States  Government,  but  to  any  applicant  for 
patent  who  has  regularly  filed  his  application  in  the  United 
Kingdom  and  who  has  been  prevented  or  forbidden  by, 
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under,  or  in  pursuance  of  any  Britisli  law,  proclamation,!  or 
duly  promulgated  order,  or  regulation  relating  to  the  pub¬ 
lic  safety  or  national  defense  from  filing  a  corresponding 
American  application  in  this  country,  within  the  period  of 
priority  now  specified  by  existing  American  law.  i 

In  addition  to  the  remarks  which  have  just  been  ms^de 
with  respect  to  point  c,  above,  your  attention  is  particularly 
invited  to  the  following  provisions  of  the  bill  as  be^g 
applicable  to  points  a  and  h :  | 

a.  Section  4  of  the  bill  will  obviate  any  danger  |  of 
a  British  applicant  losing  his  American  patent  rig]|its 
because  of  prior  public  use,  sale,  or  publication  in  t}iis 
country  when  such  public  use,  sale,  or  publication!  is 
based  upon  communication  of  the  invention  by  tjhe 
United  Kingdom  Government  to  the  United  Stages 
Government  unless  such  public  use,  sale,  or  publica¬ 
tion  occurred  prior  to  the  filing  date  of  the  applica¬ 
tion  for  a  British  patent  in  the  United  Kingdom.  | 

b.  Section  1  of  the  bill,  page  3,  after  the  secokd 
proviso  in  lines  15  to  20,  inclusive,  will  afford  the  c^e- 
sired  protection  to  the  British  owner  of  a  patent  jor 
commercial  right  in  respect  of  a  secret  device  or  prcjKJ- 
ess  against  third  parties  in  this  country  who  continue 
to  manufacture,  use,  or  sell  the  device  or  process  whpn 
sucdi  manufacture,  use,  or  sale  is  based  upon,  or  At¬ 
tributable  to,  the  commoTi  i cati oti  of  an  invention,  jor 
to  an  invention  whic5h  has  been  cx>mmunic»ted  by,  pr 
by  the  order  of,  or  at  the  request  of  the  Unitpd 
Kingdom  Gtovemment  to  the  United  States  Govern¬ 
ment  under  the  agreement  between  the  two  goveijn- 
ments  for  the  mutual  exchange  of  information  by 
making  such  continued  manufacture,  use,  or  sale  an 
infringement  of  a  patent  granted  under  the  provisiojis 
of  the  act.  It  is  understood,  of  course,  that  this  pro¬ 
tection  is  in  addition  to  the  protection  now  afforded 
in  the  United  States  Patent  Office  through  a  carefhl 
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surveillance  of  all  applications  filed  to  determine  if  the 
inventions  covered  thereby  are  connected  with  or 
pertain  to  secret  devices  or  procesi^s  commnnicated 
by  the  United  Kingdom  Government  to  the  United 
States  Government  which,  if  discovered,  would  imme¬ 
diately  be  placed  in  semrecy  and  made  the  basis  of  an 
investigation  to  determine  the  bona  fides  of  the  appli¬ 
cant  concerned. 

It  is  further  desired  to  invite  your  attention  to  section  7 
of  the  bill,  the  provisions  of  which  are  intended  to  validate 
the  acts  of  agents  of  applicants  for  patents.  The  neces¬ 
sity  for  affording  relief  of  this  nature  was  particularly 
stressed  by  the  British  representatives  at  the  conferences 
previously  referred  to  leading  up  to  the  drafting  of  the 
bin  because  of  the  existing  interruptions  to  the  normal 
ffhauTiftls  of  communication  brou^t  about  by  the  exigencies 
of  war. 

It  would  be  appreciated  if  you  would  inform  the  War 
Department  the  present  status  in  the  United  Kingdom  of 
the  legislation  comparable  to  that  incorporated  in  the  bill 
HJl.5534. 

Please  feel  free  to  request  any  further  information  or 
explanation  which  you  may  desire  on  the  subject  matters 
presented  herein.  A  letter  similar  to  this  has  been  sent  to 
the  Honorable  Sir  Clive  Bailleiu,  Director  General,  British 
Purchasing  Commission. 

Sincerely  yours, 

sgd.  Henry  L.  Stimson 

Secretary  of  War 
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UNITED  KINGDOM  GOVEENMENT  STATEMENT  I 

-on- 

BAE  ATTACHMENT 

ANNEXE  B  I 

Boderic  Hill  Correspondence  1941  | 

-  I 

16-13  i 

7409  BLB  j 

Angnst  26,  1941 

Director  of  Naval  Intelligence 
Navy  Department 
Washington,  D.  C. 

Attention:  Captain  H.  D.  Bode,  UB.N. 

Marh  IX  A  Automatic  Averaging  Sextant 

1.  It  is  nnderstood  that  dnring  the  absence  of  Gron|^ 

Captain  B.  L.  Bagg  in  Canada,  the  Mark  IX  A  Sextanij 
which  was  forwarded  to  yon  originally  on  the  31st  of  Jnl^ 
and  returned  to  this  office  on  the  18th  of  Angnst  was  agaii^ 
sent  to  yon  on  Angnst  the  20th.  It  is  further  nnderstooci 
that  this  Sextant  is  now  in  the  hands  of  Pioneer  InstruH 
ment.  Division  of  Bendix.  i 

2.  In  the  event  of  manufacture  in  the  U.  S.  of  the  Mar^ 

IX  A  Sextant  or  any  part  thereof  being  desired,  a  forma^ 
letter  of  release  covering  the  reservation  of  commercial' 
rights,  preservation  of  secrecy  in  manufacturing,  etc.  willj 
be  issued  by  us  before  such  manufacture  proceeds.  It  isj 
accordingly  assumed  that  no  manufacture  will  take  placej 
without  prior  notice  being  given  us.  | 

Boderic  lEll  | 

Air  Marshal  | 

cc:  Major  E.  B.  Quesada,  U.SA-C.  | 

Captain  L.  J.  Douglas-Mann  I 
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■Sarz  IXEEPABZBiEZrr 
OFFICE  OF  EAYAli  INTEIJilQBNOE 
WA8HIX0T0N 

In  reply  refer  to  No. 

Op-16-F-x  Ang.  27, 1941 

A8-3/EP13 

Serial  No.  227716 

BE8TBICTED. 

Dear  Air  Marshal  Hill: 

Beceipt  of  yonr  letter  of  Angust  26,  16-13  7409  BLB, 
regarding  the  Mark  IX  A  Automatic  Averaging  Sextant 
is  acknowledged. 

The  Bureau  of  Aeronautics  have  been  requested  to  inform 
all  recipients  of  this  Sextant  that  in  the  event  of  manufac¬ 
ture  in  the  United  States  of  the  Mark  IX  A  Sextant  or 
any  part  thereof  being  desired,  a  formal  letter  of  release 
covering  the  reservation  of  commercial  rights,  preserva¬ 
tion  of  secrecy  in  manufacturing,  etc.,  wiQ  he  obtained 
from  the  BritL^  Air  Commission  before  sudi  manufacture 
proceeds. 

Sincerely, 

•  H.  D.  Bode, 
Captain,  UJ3.  Navy. 

Air  Marshal  B.  M.  Hill, 

British  Air  Commissioii, 

Washington,  D.C. 


1017 


Defendant's  Exhibit  No.  58  (Canted.)  | 

1 

KAVY  DEPABTMEirC  | 

BUSEAIT  OF  AEBONAUnCS  | 

WASHINGTOir,  D.a  j 

September  8,  1941  | 

Eef .  Aer-E-3311-EMW  | 

EF13-1/F31  054402  ! 

RESTRICTED  j 

PIONEER  INSTRUMENT  | 

I 

Diyision  of  Bendix  Aviation  Corp.  j 

Bendix,  N.  J.  ! 

_  1 

SUBJECT  rBritisb  Babble  Sextant,  Mark  IX-A  i 
Eef.  (a) — ^Director  of  Naval  Intelligence  i 

Restricted  Itr.  to  Bn.  Aero,  Op-10*F-x  ! 

A8-3/EF13  Serial  No.  2277616  dated  27l 
Angnst  1941  ! 

Gentlemen:  ! 

I 

With  regard  to  the  British  Mark  IX-A  babble  sextant! 
delivered  to  a  representative  of  your  firm  on  20  Angastj 
1941,  yonr  attention  is  invited  to  the  following  para*| 
graph  set  forth  in  Air  Marshal  HUl’s  letter  of  26  Angnstj 
to  the  Director  of  Naval  Intelligence  and  quoted  in  refer-j 
ence  (a) :  | 

I 

*Tn  the  event  of  manufacture  in  the  UB.  of  the  Mark| 
IX-A  Sextant  or  any  part  thereof  being  desired,  a| 
formal  letter  of  release  covering  the  reservation  of 
commercial  rights,  preservation  of  secrecy  in  manu¬ 
facturing,  etc.,  will  be  issued  by  us  before  sudi  manu¬ 
facture  proceeds.  It  is  accordingly  assumed  that  no| 
manufacture  will  take  place  without  prior  notice  being| 
given  us.”  | 

Very  truly  yours  j 

Lt.  Comdr.  USN  1 

Sgned— Clyde  W.  Smith  | 

by  IHrection  Chief  of  Bureau  | 


1018 


Defendant's  Exhibit  No,  58  (Cont*d.) 

16-13 

5189/EEV 

November  10,  1941 

Office  of  Director  of  Naval  Intelligence 
Navy  Department 
Wadiington,  D.C. 

Attention  of  Captain  W.  J.  Heard 
Ma^h  IX  Sextant 

Forwarded  herewith  is  one  set  of  drawings  for  the 
Antomatic  Averaging  attachment  for  the  Mark  IX  A  Sex¬ 
tant,  It  wonld  be  appreciated  if  these  drawings  conld  be 
passed  to  Lientenant  Commander  Clyde  Smith,  ir.S.N^ 
of  the  Instrument  Section  of  the  Bureau  of  Aeronautics. 

Information  has  been  received  from  the  United  Kingdom 
that  a  high  speed  gear  for  the  slow  motion  adjustment  is 
considered  a  very  desirable  if  not  absolutely  essential 
modification. 

The  above-mentioned  drawings,  data,  and  manufacturing 
information  have  been  released  by  the  UJK.  Government  to 
the  U.S.  Government  and  permission  to  manufacture  has 
been  given,  solely  in  order  to  assist  the  joint  defense  plans 
of  our  respective  Governments  and  upon  the  xmderstand- 
ing  that  the  use  of  such  information,  etc.,  will  be  strictly 
limited  to  that  purpose  and  to  the  period  of  the  present 
war  emergency. 

Furthermore,  the  information  has  been  released  and 
permission  to  manufacture  given  in  reliance  upon  the  gen¬ 
eral  arrangements  agreed  between  our  respective  Govern¬ 
ments,  both  in  regard  to  secrecy  and  as  to  the  protection  of 
commercial  rights  in  respect  of  all  information  and  equip¬ 
ment  exchanged. 

All  commercial  rights  relating  to  the  Mark  IX  Sextant 
or  to  any  improvement  subsequently  released  (or  otherwise 
based  upon  the  use  of  information  furnished  by  or  ux>on 
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the  instructions  of  the  U.B1  Gk>veminent)  are  hereby  ex¬ 
pressly  reserved.  | 

Boderic  Hill  j 
Air  Marshal 

did  I 

cc:  Major  Joseph  T.  Clement  | 

Office  of  the  Chief  of  the  Air  Corps  j 


NAVY  DEPASTMEETT 

OFFICE  OF  THE  CHIEF  OF  NAVAI,  OPERATIONS 
OFFICE  OF  NAVAL  INTKIJJGENCE 
WASHINGTON 


In  reply  refer  to  No. 
Op-16-F-x 
A8-3/BF13 
Serial  No.  3107116 

RESTRICTED. 


Dear  Air  Marshal  Hill; 


NOV.  18,  1941  j 

I 

i 

i 


Your  letter  of  Augi^t  26, 16-13  7409/RLR  stated  “In  the 
event  of  manufacture  in  the  United  States  of  the  Mark  JX~A 
Sextant  or  any  part  thereof  being  desired,  a  formal  letter  o^ 
release  covering  the  reservation  of  commercial  right^ 
preservation  of  secrecy  in  manufacturing,  etc.,  will  b^ 
issued  by  us  before  su<di  manufacture  proceeds.  It  i^ 
accordingly  assumed  that  no  manufacture  will  take  plac^ 
without  prior  notice  being  given  us.”  1 


A  schedule  for  the  procurement  of  a  new  type  bubbl^ 
sextant  has  been  issued.  This  sextant  incorporates  ^ 
chronometrio  averaging  device  similar  to  the  one  in  th^ 
British  Bubble  Sextant,  Mark  IX-A,  although  the  sexr 
taut  itself  is  of  a  different  design.  I 
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A  formal  letter  of  release  for  the  Mark  IX-A  averaging 
device  would  be  greatly  appreciated  by  this  office. 

Sincerely, 

W.  A.  Heard, 
Captain,  UJ3.  Na/vy. 

Air  Marshal  R  M. 

British  Air  Commission, 

Washington,  D.C. 

16.13/5895/EEV  November  19,  1941 

Office  of  the  Director  of  Naval  Intelligence 
Navy  Department 
Washington,  D.C. 

Attention:  Captain  W.  J.  Heard 

MARK  IX  A  SEXTANT 

With  reference  to  yonr  letter  Op-16-F-x,  A8-3/EF13, 
Serial  No.  3107116,  dated  November  18,  19^  the  formal 
letter  of  release  was  forwarded  from  this  Commission  dated 
November  10, 194L  It  appears  that  the  two  letters  crossed 
in  the  posL 

EEV:brb  Eoderic  Hill 

Air  Marshal 
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TOUTED  ECfGDOM  GOVEENMENT  STATEMEinj’ 

I 

-on-  i 

BAE  ATTACHMENT  | 

ANNEXE  €  I 

1 

United  States  Air  Attache  Correspondence  1941  j 

[ 

COPY.  lA.  I 

The  MiEtaiy  Air  Atta(lteJ 
American  Embassy. 
London. 

Febmary  26,  1941. 

3f.A  J>.  28/CMC. 

Mr.  Lawrence  A.  Wingfield, 

Ministry  of  Aircraft  Prodnction, 

LCX  Honse,  I 

S.W.  I 

Dear  Lawrie,  j 

On  a  visit  to  Famborongh  February  24th-25th,  Majjor 
C.  M.  Cnnunings  of  my  ofSce  was  shown  a  Mark  IX  S^- 
tant,  with  integrating  attadiment,  which  is  being  mann- 
f  actnred  by  Henry  Hn^es  Company. 

If  possible,  1  wonld  like  to  request  that  two  of  th^se 
be  secured  for  shipment  to  the  British  Purchasing  Cojoi- 
mission  for  delivery  to  the  Materiel  Division,  Wright  Fie^d, 
Dayton,  Ohio.  | 

ThanMng  you,  I  am,  | 

Sincerely  yours,  | 

I 

(Signed)  Martin  Scanlon.  | 

Brigadier  Oeneral,  UBA.  | 

Military  Air  Attadiel 
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COPY.  IB. 

19th  March,  1941. 

Eef :  M.A.P.  28/C3f.C. 

Dear, 

AVERAGING  SEXTANT 

In  reply  to  yonr  letter  of  the  26th.  February  1941,  the 
Sextant  in  which  you  are  interested  is  not  made  by  Henry 
Hughes,  but  is  an  BAJB.  design,  with  the  integrating,  or, 
as  we  call  it,  automatic  averaging  attachment.  It  is  known 
as  Mark.  TXA  Sextant  It  is  secret  and  of  considerable 
value  to  the  enemy,  in  our  opinion.  We  are  short  at 
present  but  can  promise  you  one  in  April  Arrangements 
have  been  accordingly  made  to  despatch  one  to  the  British 
Air  Commission  for  handing  over  to  your  authorities  at 
the  Materiel  Division,  Wright  Field,  Dayton,  Ohio. 

Yours. 

(Signed)  Lawrence  Wingfield. 

Brigadier  General  Martin  F.  Scanlon, 

ITJS.  Military  Air  Attache, 

The  American  Embassy, 

Grosvenor  Square.  WX 
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UNITED  KINGDOM  GOVEENMENT  STATEMEOT 

1 

I 

-on-  I 

EAE  ATTACHMENT  j 

ANNEXE  D  ! 

I 

Lend-Lease  Beqnisitions  ! 

No  BAC/N-336  | 

XT.  8.  ZTAVY  BEPjlBXMENT  | 

BEQxnsmozr  | 

TOB  DEFENSE  ABIICLBS  | 

No.:  BAC/N-3^ 
Date:  October  15,  194j2 

Beqnisitioner:  UNITED  EZENGDO^ji 

British  Eef s :  BAC/944  P JD.  1341  BACy^G  NAL.  3^ 

1.  Articles  (if  possible,  nse  continnation  sheet (s)  jfor 
detailed  specifications;  otherwise  attach  one  complete! set 
of  drawings  and  specifications  to  earii  copy  of  form) :  | 

A.  Quantity  and  description  (indnde  mark,  modelj  or 

other  identifying  designation) :  | 

3  AN  Sextants  (Chronometric  Averaging)  | 

B.  Specifications  UB.  C.  Use  Air  | 

2.  Delivery  desired  (by  check  (X)  or,  if  possible,  by 
quantitative  breakdown) 

Immediate  delivery  is  required. 

3.  Bemarks:  (Justification  of  request,  urgency,  gen<»ral 

information,  etc.) :  ! 
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(For  further  particulars  see  Sheet  2  attached) 

Approved  by  C.  J.  Parrish 

Captain,  TT.S.  Navy 
Chief  of  Naval  (Operations 
By  direction 

(Signed)  S.  G.  McKay 
(Title)  British  Air  Commission . 

-2- 

Section  3 -  BAC/N-336 

The  Sextants  now  reqnisitioned  are  of  a  new  type  and 
are  needed  for  investigation  and  experimental  purposes  in 
theIJK[. 

The  requirement  has  already  been  discussed  with  Com¬ 
mander  Clyde  A.  Smith’s  Department  (Instrument  Sec¬ 
tion)  of  the  Bureau  of  Aeronautics,  Navy  Department, 
Washington,  D.C. 

It  is  desired  to  inspect  these  instruments  in  the  British 
Air  Commission  before  despatching  them  to  the  UJBl  and 
it  is  accordingly  requested  that  consignment  of  these  items 
be  made  to  Wing  Commander  E.  E.  Vielle  of  the  Tech¬ 
nical  Department  of  the  British  Air  Commission,  1785 
Massachusetts  Avenue,  Washington,  D.C. 

Wing  Commander  E.  E.  Tielle  will  be  glad  to  furnish 
any  additional  information  needed  in  connection  with  this 
requisition.  (TeL  HObart  9(XX)  Ext.  43) 
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COPY  OFEEQ^  NO.  BAC/JUS  \ 

AND  AMENDMENTS  dECtJLATED  AS  FOLLOWS: 

BEQUISITIOiT 


I 

1  1 


X7.  8.  KAVr  DXPABTMKNT  | 

BBQUlSmOH  j 

TOE  nETRNSB  ABX10LB8  i 

No.:  BAC/N^ 
Date:  April  15,  19^ 

Beqnisitioner:  United  Elngdo]|n 

British  Befs:  BAC/2255  PJ).  2306  Air  No.  4713  BAC/ 
23-A  NAL./B-8 

1.  Artieles  (If  possible,  nse-  oontinnation  sheet  (s)  jfor 
detailed  specifications;  otherwise  attach  one  complete  j  set 
of  drawings  and  specifications  to  each  copy  of  form) :  j 
A.  Quantity  and  description  (mdnde  mark,  models  or 
other  identif^g  designation) :  j 

1.  270 — (Consolidated  twin-engined  Patrol  Boniber 

Flying  Boats,  model  PBY5-B  complete  and  fully 
equipped  in  all  respects,  including  guns.  | 

2.  A  full  range  of  Spares  on  the  approved  scale  jfor 

the  above  aircraft  to  indude  airframe  spares,  spare 
engines  and  I 

(Continued  on  Form  la  attadie4) 


E37  25 

EDS2  1 

PS6  1 

AI)/DA(NA)  1 
EL/MAP  1 

DPCA  1 

BTP4  1 

MOVEMENTS  6  1 


EPS 

PS12 

DGAIDP 

DUPMCATB,  BECOBDS 
C36(b)  for  File 


INITIALS  HAA  BATE  12/6/42 
93M23975^  B/d.355  100  1/42 
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B.  Specifications  U.S.  C.  Use  Air 

2.  Delivery  desired  (by  check  X)  or,  if  possible,  by 
quantitative  breakdown) 

Consolidated  Aircraft  Corporation  1942 :  Dec.  10,  Jan.  10, 
Feb.  10;  1943:  March  10,  April  10,  May  10,  Jnne  10 — Total 
70. 

Boeing-Canada  1943:  Jan.  17,  Feb.  19,  March  20,  April 
20,  May  20,  Jnne  20,  Jnly  20,  Ang.  20,  Sept.  20,  Oct.  20, 
Nov.  4 — Total  200. 

3.  Eemarks:  (Justification  of  request,  urgency,  general 
information,  etc.) : 

For  particulars  see  Sheet  2  attached. 

(Signed)  F.  W.  Musson 
(Title)  British  Air  Commission 

-2- 

Section  3. 

The  above  aircraft  are  part  of  the  3,513  aircraft  desig¬ 
nated  for  procurement  for  Defense  Air  purposes  under 
current  naval  appropriations. 

Delivery  advices  may  be  obtained  from  the  British  Air 
Commission,  Movements  Division,  Lend-Lease  Shipping 
Section,  1910  Street,  N.  W.,  Washington,  D.  C. 

Further  particulars  may  be  obtained  from  the  British 
Air  Commission,  1785  Massachosetts  Avenue,  N.  W.,  Wash¬ 
ington,  D.  C.  Telephone :  Hobart  9000. 

(a)  Cn  technical  details  from:  Group  Capt.  H.  W. 
Heslop  Extension:  33 

(b)  On  production  matters  from:  Mr.  C.  W,  Miller 
Extension:  148 

(c)  On  spares  questions  from:  Group  Capt.  F.  N. 
Trinder  Extension :  135  &  136 

(d)  Cto  other  matters  from  Lt.  CoL  H.  Burchall 
Extension:  74 
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I 

Section  lA.  | 

Item  2  (Cont’d.)  j 

I 

propellers  with  spare  parts  and  corresponding  provisi<!)n 
for  all  other  items  of  eqnipment  inclnding  maiatenance  topi 

Mts.  I 

1 

3.  Aircraft  to  be  flight  delivered  to  a  point  to  be  notifi4d 

later  for  eventnal  flight  delivery  overseas.  | 

4.  Spares  to  be  packed  for  export  and  delivered  to  sea¬ 
board  for  shipment  overseas  as  may  be  notified  later.  j 

1 

I 


ir.  S.  nAVT  DEPABIMENT  I 

BEQUlSmON  POE  DEFEISaE  AID  ABTICIiRS  ! 

I 

EEQTJISITIONEE:  United  Kingdom;  DATE:  24  Feb¬ 
ruary  1944;  NUMBEE:  BAC/N-8-A;  Eefs.:  BAC/225$; 
PJD.  2306;  Air  No.  4713;  NAL  8-A.  1 

I 

1.  A.  Quantity  and  Detailed  Description  (Use  additional 
sheet — ^Form  NJB.  where  necessary)  j 

AMENDMENT  NO.  1  1 

PBY5-B  AIECEAPT  | 

(See  Section  3  below)  I 


3.  Justification  of  Eequisition,  in  accordance  with  Sejc 
Nav  Itr.  10161016  of  16  October  1942,  as  to  strategic  or  ta<f- 
tical  necessity,  end  use,  USN  Bureau  or  office  technic^ 
desk  consulted,  overseas  destination,  cargo  markings,  an|l 
other  pertinent  data. 

This  requisition  originally  provided  for  the  supply  bf 
270  Consolidated  twin-engined  flying  boats,  model  PBY5-B, 
and  spare  engines,  spare  propellers  and  other  spare  part's 
for  the  same.  i 

It  is  requested  that  it  be  amended  to  provide  for  reviseJi 
quantities  of  aircraft  as  follows :  I 
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Item  No.  Description  Quantity 

1.  Consolidated  FBY5  Twin-Engined  Patrol 

Flying  Boats,  together  with  spare  en-  86 
gines,  spare  propellers  and  correspond¬ 
ing  provision  for  all  other  items  of 
eqnipment 

2.  Boeing  PB2B-1  Twin-Engined  Patrol  Fly¬ 

ing  Boats,  together  with  spare  engines,  63 
spare  propeUors  and  cc^esponding  pro¬ 
vision  for  all  other  items  of  eqtdpment 

(Con’t.  on  Form  NB  attached) 

(Signed)  F.  W.  Mnsson 
British  Air  Commission 

V.  S.  NAVY  DEPABXMENT 
SEQUlSmON^  TOE  DEFENSE  AID  AimCTiKS 

-2- 

No.:  BAC/N-8-A 
Date:  24  February  1944 

British  Eefs. :  BAC/2255 ;  P  J).  2306 ;  Air  No.  4713 ;  NAL 
8-A 

Section  3.  (Confd.) 

Item  No.  Description  QuantUy 

3.  Such  further  quantities  of  Boeing  PB2B 

Twin-Engined  Plying  Boats  (together 
with  spare  engines,  spare  propeUors  and 
corresponding  provision  for  aU  other 
'  items  of  equipment)  as  may  be  assigned 
'  to  the  United  Kingdom  by  MA.C.  (Air) 
for  delivery  in  the  peri<^  1st  January 
through  30th  June  1944 

This  Amendment  is  issued  to  cover  aUocations  of  PB2B 
aircraft  to  the  U.K.  during  the  period  January  1,  1944 
throng  June  30,  1944  in  the  light  of  assignment  agree¬ 
ments  between  Combined  Chiefs  of  Staff  and  the  M.A.C. 
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(Air).  The  form  of  amendment  follows  a  procedtute 
agreed  between  the  Navy  Department,  Bnreau  of  Aeri>- 
nantics,  and  the  British  Air  Commission.  In  this  coii- 
nection,  attention  is  invited  to  a  letter  dated  December  ife, 
1943  to  the  U.S.  Navy  Department  (Bnrean  of  Aeronautic^) 
from  the  British  Air  Commission  under  reference 
BAC/11069,  and  to  the  reply  from  the  Chief  of  the  Bnrean 
of  Aeronautics  dated  December  29,  1943  under  referen^ 

Aer-B-9-CEM,  A16-4  (1)  Serial  No.  195322.  | 

■  ■ 

TT.  S.  NAVY  DEPABTMENT  | 

BEQUlSZnOK  FOB  DEFE27SE  AID  ABTICT.ES  I 

EEQXJISITIONEB:  United  Kingdom;  DATE:  August 
11,  1944;  NUMBER:  BAC/N-8-A2;  Refs.:  BAC/^; 
PJ).  2306;  Air  No.  4713  ;NAL8-A2  | 

1.  A.  Quantity  cmd  Detailed  Description  (Use  additional 
sheet — ^Form  N3.  where  necessary)  I 

AMENDMENT  NO.  2  \ 

PBT-5  Aircraft  and  Spares  j 

(See  Section  3  below)  j 


3.  Justihcation  of  Requisition,  in  accordance  with  S^ 
Nav  Itr.  10161016  of  16  October  1942,  as  to  strategic  or  ta^ 
tical  necessity,  end  use,  USN  Bureau  or  office  technic^ 
desk  consulted  overseas  destination,  cargo  markings,  arid 
other  pertinent  data.  ! 

This  Amendment  is  issued  to  request  cancellation  from 
the  subject  requisition  of  all  undelivered  balances  offi 
tract  L/L  91876. 

A  detailed  list  of  items  and  quantities  for  cancellation 
will  be  furnished  immediately  full  particulars  are  avati- 
able.  I 

Amendment  as  above  follows  a  request  from  the  Na^ 
Department  that  old  requisitions  be  reviewed  with  tl|ie 
object  of  canceUing  undelivered  portions  wherever  possible. 

(Signed)  S.  G.  McKay,  j 

British  Air  Commission! 

•  •  •  •  •  •  •  • 
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TJ.  8.  NAVY  DEPABTMEITT 
.  BEQXnsmON  FOB  DEFBNSB  AID  ABTICXFS 

EEQTJISITIONEE:  United  Kingdom;  DATE:  Febru¬ 
ary  13, 1945;  NUMBEB;  BAC/N-8-A3;  Eefs.:  BAC/2255; 
Air  No.  4713;  NAL-8-A3 

1.  A.  Quantity  and  Detailed  Description  (Use  additional 
sheet — ^Form  NJ3.  where  necessary) 

AMENDMENT  NO.  3. 

Catalina  Type  Aircraft  and  Spares 

(See  Section  3  below) 

3.  Justihcation  of  Bequisition,  in  accordance  with  Sec 
Nav  Itr.  10161016  of  16  October  1942,  as  to  strategic  or  tac¬ 
tical  necessity,  end  use,  USN  Bureau  or  office  technical 
desk  consulted,  overseas  destination,  cargo  markings,  and 
other  pentinent  data. 

It  is  requested  that  the  above-mentioned  requisition  be 
changed  to  read  as  under: — 

Item  Description  Qty. 

1.  Consolidated,  PBY5,  twin  engined  patrol  flying  86 
boats,  together  with  airframe  spares,  spare  en¬ 
gines,  spare  propellers  and  spare  parts  there¬ 
for,  and  corresx)onding  provision  for  all  other 
items  of  equipment 

2.  Boeing  Aircraft  of  Canada,  PB2B-1,  twin  en-  63 
gined  patrol  flying  boats,  together  with  air¬ 
frame  spares,  spare  engines,  spare  propellers 
and  sx>are  parts  therefor,  and  corresponding 
provision  of  all  o^er  items  of  equipment 

(ConPd  on  Form  NJB.  attached) 

(Signed)  a  G.  McKay, 
British  Air  Commission 
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TJ.  S.  NAVY  DBPABTMBmT  | 

BEQUlSmON  FOB  DEFENSE  AID  ABTICLES  | 

No.:  BAC/N-8-A3 
Date:  February  13,  194^ 

British  Befs. :  BAC/2255 ;  Air  No.  4713 ;  NAL-8-A3  1 
AMENDMENT  NO.  3  (Confd)  ! 

I 

Item  Description  Qty. 

3.  Such  further  quantities  of  Boeing  Aircraft  1$0 
PB2B-1  twin  engined  flying  boats  (together  ! 
with  airframe  spares,  spare  engines,  spare  pro-  i 
pellers  and  spare  parts  therefor,  and  corre-  ! 
sponding  provision  for  all  other  items  of  equip¬ 
ment),  as  may  be  assigned  to  the  U.K-  by  the  | 
(Combined  Munitions  Assignments  Board  and  | 
the  Munitions  Assignment  Committee  (Air)  for  j 
delivery  in  the  period  of  1st  January,  1944  j 
through  31st  December,  1944  \ 

'  The  contracts  under  which  the  Boeing  PB2B-1  aircnjift 
at  Items  2  and  3  above  are  being  manufactured,  are  con¬ 
tracts  NOa(8)-1735  and  NOa(s)-782,  between  the  Burehu 
of  Aeronautics  and  War  Supplies  limited.  The  saidl  2 
contracts  were  amended  on  31st  March,  1944  to  provide: 

(a)  The  refunding  of  payments  made  by  the  Bureau 

of  Aeronautics  against  the  said  contracts  as  of  34st 
March,  1944.  ! 

(b)  The  waiving  of  the  balance  of  all  sums  payable 
under  the  said  contracts  in  reimbursement  of  sums 
payable  to  Boeing  Aircraft  of  Canada  Limited  und|er 
the  terms  of  their  contract  with  the  Department  ^f 
Munitions  and  Supply,  with  the  following  exception  :| 

(c)  In  the  event  that  aircraft  from  these  contracts 

are  reassigned  to  either  the  U.S.  Army  or  Navy  Serv¬ 
ices,  suitable  and  adequate  composition  would  1[>e 
negotiated.  I 

In  these  circumstances  it  is  requested  that  the  liabili^ 
of  the  U.K.  Government  under  this  requisition  should 
clude  the  cost  of  the  manufacture  of  the  aircraft  m  Canada 
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and  the  cost  of  the  equipment  supplied  from  Canadian 
sources  and  installed  therein. 

In  connection  with  this  Amendment  attention  is  invited 
to  a  letter  dated  20th  April,  1944  (under  reference 
BAC/2255)  from  the  British  Air  Comotnission  to  Lt.  C.  B. 
Massey,  Defense  Aid  Section,  Bureau  of .  Aeronautics  and 
to  the  letter  sent  by  the  Bureau  of  Aeronautics  to  the 
British  Air  Commission  in  reply,  dated  2nd  May,  1944 
under  reference  Aer-FI-6-CEM,  C-NOa(s)-1735,  C-NOa 
(s)-782.  Serial  No.  79060. 

It  has  not  been  possible  to  submit  this  Amendment 
earlier  owing  to  changes  in  the  allocations.  63  PB2B-l^s 
were  delivered  to  the  !BAl.F.  during  1944  against  assign¬ 
ments  totalling  75.  Assignments  to  the  UJK.  for  1944 
totalled  118.  130  aircraft  were  received  in  that  year,  thus 
making  good  the  short  delivery  of  12  in  1943.  Of  the  193 
PB2B-l’s  thus  supplied,  168  were  delivered  under  Con¬ 
tract  NOa(s)-1735  and  25  under  Contract  NOa(s)-782. 

Assignments  of  aircraft  of  this  type  to  Australia  fire 
covered  by  Requisition  BAC/N-1654-A3  AUS,  and  assign¬ 
ments  to  New  Zealand  by  BAC/N-1239-A-NZ. 


XT.  8.  NAVY  DEPABTSCENT 
BEQUlSmON  FOB  DEFENSE  AID  ABXIGLES 

Eequisitioner :  United  Kingdom,  Date:  August  28,  1945, 
Number:  BAC/N-8-A4,  Refs:  B AC/2255-11,  Air  No.  4713, 
NAIr8-A4. 

L  A.  QwLntity  and  Detailed  Description  (Use  additional 
sheet — ^Fonn  N.B.  where  necessary) 

AMENDMENT  NO,  4 

CATALINA  TYPE  AIRCRAFT  AND  SPARES 
(See  Section  3  below) 

B.  Specifications:  U.S.  Other  C.  Use:  Navy 
Other 

2.  A.  Indicate  category  in  which  material  will  be  used: 

New  Construction . ;  repair  and  maintenance . ; 

shore  station . ;  conversion . ;  other . 
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B.  DeKvery  desired  by  (check,  or  if  possible,  by  qnafti- 

tative  breakdown) :  Calendar  Year  1944 . L . . 

1945 .  I 

I 

C.  Relative  shipping  priority  which  will  be  reqnesjted 

for  overseas  shipment:  | 

A.  (Highest) . B.  (Regular) _ C.  (Deferred) .  [  •  • 

3.  Justification  of  Requisition,  in  accordance  with  $ec 
Nav  Itr.  10161016  of  16  October  1942,  as  to  strategic  or  tac¬ 
tical  necessity,  end  use,  USN  Bureau  or  office  techni^ 
desk  consulted,  overseas  destination,  cargo  markings,  ^d 
other  pertinent  data.  I 

This  Amendment  is  issued  to  request  that  all  undelivered 
balances  of  spares  outstanding  against  the  subject  req^- 
sition  (as  amended)  may  be  cancelled.  ! 

(Signed)  W.  0.  Harrop,  ! 

British  Air  Commission. 

I 


BTJBEATJ  BECOMME3n>AnON  j 

4.  (a)  Earliest  date  requisition  can  be  filled  withcjut 

interference  with  U.  S.  Navy  requirements . l. . 

1 

(b)  Maximum  delay  in  meeting  TJ.  S.  Navy  require¬ 

ments  if  requisition  is  filled  as  requested  in  paragraph 

(2)  . i.. 

(c)  Total  number  of  XT.  S.  Navy  units  affected  by  (b) 

above . |. . 

I 

(d)  Estimate  of  funds . . 

(e)  Bureau  LL  symbol . . 

I 

(f)  Appropriation  symbol . [. 

(g)  Having  complied  with  SecNav  Itr.  10161016,  tie 

I 

Bureau  recommends  as  follows:  I 


Date 
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Office  of  Chief  of  Naval  Operations.  1.  Betnmed. 

2. 

By  direction,  Vice  Chief  of  Naval  Operations 
. Date . 


COPY  OF  REQ^N  No.  BAC/N-11 
AND  AMENDMENTS  CIRCULATED  AS  FOLLOWS: 


E37 

REQUISITION 

25  EP3 

1 

RDS2 

1  PS12 

1 

PS6 

1  DGMDP 

1 

AD/DA(NA) 

1  DUPLICATE,  EECOEDS 

1 

EL/MAP 

1  C36(b)  for  File 

1 

DPCA 

1 

RTP4 

1 

MOVEMENTS  6 

1 

INITIATES  OHH  DATE  29/4/42 

2nd  Bulk  to  E.37  INITIALS . DATE . 

AMENDMENT 

INITIALS  DATE 

NO. 

93M23975-8  D/d.355  100  1/42 

TJ.  8.  ITAVY  DEPABTMENT 

BEQxnsmoxr 

POB  DEFENSE  ABTIGLES 

No.  BAC/N-11 
Date:  March  5,  1942 

Reqnisitioner :  United  Kingdom 

British  Refs:  BAC/9628  P.  D.  2308  Air  No.  4574 
BAC/23-A  NAL./11 

1.  Articles  (If  possible,  nse  continnation  sheet (s)  for 
detailed  specifications;  otherwise  attach  one  complete  set 
of  drawings  and  specifications  to  each  copy  of  form) : 
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1 

A.  Qnantity  and  description  (inclnde  mark,  model,  |or 

other  identifying  designation) :  j 

1.  12- V OU GHT-SIKORSK  Y  4-engined  Transport  Iky¬ 

ing  Boat — ^U.S.  Navy  designation  JK-2S,  complete  a^d 
fnlly  equipped  in  all  respects.  | 

(continued  on  attached  sheet)  j 

B.  Specifications:  U.  S.  C.  Use:  Air  | 

I 

2.  Delivery  desired  (by  check  (X)  or,  if  possible,  ty 

quantitative  breakdown)  ! 

As  shown  in  the  War  Production  Board’s  Beport 

viz:  I 

I 

1943  ....  September  October  November  Toial 

1  6  5  12 

1942  .  1 

1943  .  ! 


3.  Remarks:  (Justification  of  request,  urgency,  geneijal 
information,  etc.) :  I 


The  above  aircraft  are  part  of  the  3,513  aircraft  desig¬ 
nated  for  procurement  for  Defense  Aid  purposes  under 
current  Naval  Appropriations.  | 

Delivery  advices  may  be  obtained  from  the  British  Ajir 
Commission,  Movements  Division,  Lend-Lease  Shippiijig 
Section,  1910  ‘K’  Street,  N.  W.,  Washington,  D.  C.  ! 

It  is  desired  that  all  packages  and/or  documents  in  con¬ 
nection  with  this  requisition  be  marked  **Air  No.  4574|  . 

Further  particulars  may  be  obtained  from  the  British 
Air  Commission,  1785  Massachusetts  Avenue,  N.  W.,  Wash¬ 
ington,  D.  C.,  Telephone:  Hobart  9000.  | 

•  I 

(Cont’d  on  attached  sheet)  ! 

I 

(Signed)  F.  W.  Musson,  j 

British  Air  Commission.! 
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(Section  3  continned) 

(a)  On  technical  details  of  the  specification,  from: 

Group  Captain  H.  W.  Heslop, 

Extension  33. 

(b)  On  production  matters,  from: 

Mr.  C.  W.  Miller, 

Extension  148. 

(c)  On  other  matters,  from: 

Lt.  Colonel  H.  Burchall, 

Extension  74. 

(d)  On  spares  questions,  from: 

Group  Captain  P.  N.  Trinder, 

Eoyal  Air  Force  Delegation, 

Grafton  Hotel, 

1139  Connecticut  Avenue,  N.  W., 

Washington,  D.  C., 

Telephone:  Eepublic  7955 — ^Extention  135. 

*  •  * 

(Section  1-A.  continued) 

2.  A  full  range  of  spares  on  the  approved  scale  for  the 
above  edrcraft  to  include  airframe  spares,  spare  engines 
and  propellers  with  spare  parts  and  corresponding  provi¬ 
sion  for  all  other  items  of  equipment,  including  mainte¬ 
nance  tool  Mts. 

3.  Aircraft  to  be  flight  delivered  to  a  point  to  be  notified 
later  for  eventual  fight  delivery  overseas. 

4.  Spares  to  be  packed  for  export  and  delivered  to  sea¬ 
board  for  shipment  overseas  as  may  be  notified  later. 
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U.  S.  KAVr  DEPABTMENT  ! 

I 

AMENDMENT  I 

BEQUISmON  FOB  DEFENSE  AID  ABXICLES  | 

Reqmsitioner :  United  E[ingdoni  Date:  April  23,  li943 
Number:  BAC/N-11  A  ! 

I 

British  Eefs:  BAC/9628  MAP  3910  BAC/2^A 
NAL  11-A. 

AMENDMENT  NO.  1 

This  Amendment  is  issned  to  reqnest  the  cancellation 
of  the  above-mentioned  requisition  for  12  Vonght-Sikorjsky 
4-engined  Transport  Flying  Boats  (U.S.  Navy  Desi 
tion  JIt-2S)  and  spare  parts. 

The  Aircraft  requested  under  this  requisition  will  |not 
now  be  built  as  the  production  of  the  JE-2S  Flying  B^ats 
has  been  discontinued.  The  requisition  is  accordingly 
cancelled,  as  requested  by  Defense  Aid  Section,  Bureat^  of 
Ordnance,  U.  S.  Navy  Department. 

(Signed)  F.  W.  Musson, 

British  Air  CommissiojL 

I 

•  •  •  •  •  •  •  • 

ANNEXE\D2 

UNITED  KINGDOM  GOVERNMENT  STATEMEifT 

1 

RAE  ATTACHMENT  \ 


ANNEXE  D2  ! 

I 

I 

Extracts  from  “Appendix  A”  for  the  Catalina  IB 
(British  Conversion  of  United  States  Type  PBY5-]^ 
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APPENDIX  SEBIAL  NO.  1325 

Ministry  of  Aircraft  Production 

FUe  No.:  Besearch  Aircraft/4763/A.D/EJ).Q. 

Air  Publication  No.  2036  DAL  14. 
(Volume  m)  Part  II  (  ). 

SPECIFICATION  NO.  SD-205-5-B-1. 

December,  1042. 

MINISTRY  OF  AIRCRAFT  PRODUCTION 
DIRECTORATE  OF  TECHNICAL  DEVELOPMENT 

APPENDIX  ''A'' 

ISSUE  NO.  1 

Lend-Lease  Patrol  Bomber  Aircraft 


CATALINA  IB 
(BEinSH  CONVERSION). 


Schedules  of  Particular  Requiremenis  to  accompany  Speci¬ 
fication  No.  SD-205-5-B-1. 

IMPORTANT:  ALL  SURPLUS  APPENDIX  “A^s 
AND  CURRENT  AMENDMENTS  LISTS  THERETO 
SHOULD  BE  RETURNED  IMMEDIATELY  TO  A.PJF.S. 
NEW  COLLEGE,  LEADHALTi  LANE,  HARROGATE. 
Ministry  of  Aircraft  Production, 

Directorate  of  Technical  Development, 

A.D/RJ).Q. 
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CATALINA 
(British  Conversi(^n) 

INDEX  (Contd.)  j 

I 

Pages  Images 


INSTRUMENT  SEC- 


TION  'C'  (Contd.) 

37-77 

Astro  Compass 

64 

Astrograph 

66 

Automatic  Controls 

74-76 

Bal-O-Dial 

60 

Binoculars 

68 

Book  Case 

68 

Camera  F.24  70, 

72,74 

Case  Book 

68 

Case  Navigators 

68 

Chart  Table 

68 

Chart  Fuel  Tank 

Calibration 

58 

Clocks 

64 

Compass  Sets 

68 

Compasses 

64 

Compensating  loads 

60 

Computers,  navigational  66 

Connectors 

60 

Controls  automatic 

74-76 

Drift  Sight 

66 

Engine  Gauge  Units 

58 

Flame  Floats 

70 

Flowmeters 

58 

Fuel  Tank  Calibration 

Chart 

58 

Gauges  boost 

58 

Gauges,  de-icer 

64 

Gauges,  oil  pressure 

58 

Gauges,  Units,  Engine 

1  58 

MISCELLANEOUS  \ 
Section  70-109 

I 

I 

Anchors  I  88 

Axe  I  94 

Bags,  Toilet  I  94 

Blackont  Cnrtains  I  94 

Blinds,  snn  !  94 

Boat  Hook  I  90 

Bncket  !  96 

Bnnks  I  94 

Bnoy  Hook  |  90 

Canvas  Bncket  |  96 

Cartridges,  Signals  1  iii  88 

Closets,  Saidtary  i  94 

Cloths,  Glass  and  tea.  il06 
Controls  Locking  Devic^  96 

Covers,  Sheet  tyi)e.  '  80 

Caps  86^108 

Cnrtains  |  94 

Cnshions  |  96 

De-icing  eqnipment  |108 
Device,  Controls,  Locking  98 
Dinghies,  Type  “D’^  80-82 


Dinghies,  Type 
Dinghies,  Type 
Drogues 

Emergency  Packs 
Extinguishers,  Eire 
Hand 

Extinguishers,  Fire  Be- 
mote  Operation 


I  ^ 
188 

I  90 
186 

I 

|92 

1 

I 

90 
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Page 

INSTRUMENT  SEC¬ 
TION  ‘C'  (Contd.)  Zl-ll 


Generators,  Eefer  to  the 
Power  Unit  Schednle 
Part  n 

Heads,  pressnre  62 

Holders,  Card  62 

Holders,  Deviation  Card  66 
Horizon  j^jtificial  62 

Inclinometer  58 

Indicators  air  speed  60 

Indicators  direction  62 


Indicators  engine  speed  60 
Liidcators,  fnel  contents  58 
Indicators,  Oil  Contents  58 
Indicators,  rate  of  climb  62 


Leads  compensating  60 

Markers,  Sea  70 

Navigators  Case  68 

Pad,  writing  68 

Planisphere  68 

Plotters  68 

Protractors  66 

Sea  Markers  70 

Sets  Compass  68 

Sextants  66 

Sights,  tail  drift  66 

Straight  edge  68 

Syko  device.  Bef er  to  the 
Badio  Schednle. 
Synchroscope  60 

Table  Chart  68 

Tanks  Units  58 

Thermometers,  air  tem¬ 
perature  64 

Thermometers,  cylinder 
temperature  60 

Units,  gauge  58 

Writing  Pad  68 


Page 

MISCELLANEOUS 

Section  ''D'' 

79-109 

First  Aid  Outfits 

86-100 

Flags 

86-98 

Flasks,  Vacuum 

98 

Fluorescine  Markers 

86 

Fog  Horn 

88 

Forks 

106 

Frying  Pans 

106 

Fuel  Tanks 

102 

Glasses 

108 

Harness,  Safety 

92 

Hook,  Boat 

90 

Hook,  Buoy 

90 

Horn  Fog 

88 

Kettle 

102 

Keys 

98 

Blits,  Tool 

98 

Knives 

106 

Ladders 

98 

Lavatory 

94 

Leaks,  Stoppers 

86 

Lines,  Handling 

88 

Lockers 

100 

Markers,  Fluorescine 

86 

Mast,  Emergency 

86 

Matdies 

86 

Medical 

86 

Openers,  Tin 

106 

Outfits,  First  Aid 

86-100 

Overload  Fuel  Tanks 

102 

Packs,  Emergency 

dinghy 

86 

Paddles,  Dinghy 

86 

Padlocks 

100 

Pans  104-106 

Parachute  Stowages 

92 
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APPENDIX  ^^A'\  I 

I 

SPECIAL  GLOSSARY  OF  TERMS  FOR  AIRCRAFT 
DELIVERED  FROM  THE  UE-A.  I 


(( 


CP 


>> 


In  “Supplied  by’’  coluirm  denotes  that  the  item  is  s|ip- 
plied  by  the  Contractor  at  his  works  in  the  United  States 
of  America.  I 

“CP”  I 

In  “Pitted  by”  colnmn  denotes  that  the  item  is  htied 
by  the  Contractor  at  his  works  in  the  United  States  I  of 
America.  ! 

“CD”  ! 

In  “Fitted  by”  colnmn  denotes  that  the  item  is  fittedlby 
an  approved  anthority  nnder  normal  aircraft  contract  pro- 
cednre  after  the  aircraft  has  been  delivered  from  the 
United  States  of  America.  (N.B.  see  distinction  nnder 
“ED”).  I 

“EP”  j 

In  “Fitted  by”  colnmn  denotes  that  the  item  is  fit^ 
by  a  Contractor  at  his  works  in  the  United  States  iof 
America  under  special  and  separate  contract  with  the  Brit¬ 
ish  Air  Commission. 


“ED”  I 

In  “Pitted  by”  colnmn  denotes  that  the  item  is  fitijed 
by  a  Contractor  in  Great  Britain  under  special  and 
arate  contract  with  the  Ministry  of  Aircraft  Prodnctipn, 

“F.W.P.O.”  I 

In  colnmns  4  to  9  denotes  that  the  item  is  inserted  “for 
weight  pnrposes  only”.  These  are  fixed  items  snppli^ 
and  fitted  by  the  Contractor,  and  they  are  not  to  be  checked 
or  entered  in  the  recording  colnmns  of  Airframe  Appen^ 
“A”.  I 

“GF”  I 

In  “Snpplied  by”  colnmn  denotes  that  the  item  is  sn^ 
plied  by  U.S.  Government  Stores  Dept.  j 

“IP” 
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In  “Pitted  by”  column  denotes  that  the  item  will  be 
installed  by  the  U.S.  anthorities  at  an  Installation  Point 
after  the  aircraft  has  been  delivered  by  the  Contractor. 

In  “Fitted  by”  column  denotes  that  the  item  is  to  be 
fitted  by  the  Contractor  for  D.TJl.’s  Pinal  Inspection  and 
Conference  only  and  to  be  removed  before  the  aircraft  is 
delivered  to  Aeroplane  and  Armament  Experimental  Es¬ 
tablishment,  Eoyal  Air  Force,  Boscombe  Down,  Amesbnry, 
Wilts.,  or  hCarine  Aeroplane  Experimental  Establishment, 
Boyal  Air  Force,  Helensburgh,  Dumbartonshire. 

“L” 

In  “Pitted  by”  column  denotes  that  the  item  is  to  be 
fitted  by  the  Contractor  for  D.T.D.  ^s  Final  Inspection  and 
Conference.  The  item  is  also  to  be  installed  in  any  air¬ 
craft  delivered  to  A.&A.E.E.  or  MAJE.E.,  fojr  tests. 

‘‘M” 

In  “Pitt<}d  by”  column  denotes  that  the  item  is  not  re¬ 
quired  to  be  fitted  by  the  Contractor  for  D.T.D.^s  Final 
Inspection  and  Conference  nor  to  be  delivered  with  the 
aircraft  to  A.&A.E.E.,  or  MA^EJS. 

“NA.” 

In  column  3  denotes  that  no  stock  of  this  item  is  avail¬ 
able.  Such  items  are  not  to  be  demanded  from  Mainte¬ 
nance  Units  or  checked  or  accoxmted  for  until  the  letters 
“NA.”  have  been  deleted  from  this  Appendix  “A”  by 
the  authonty  of  an  official  amendment  list. 

“KMA/.” 

In  column  10  denotes  that  the  item  is  “not  military 
load”. 

“NS” 

In  “Supplied  by”  column  denotes  that  the  item  is  sup¬ 
plied  by  the  Admiralty. 

“E” 

In  column  5  denotes  that  the  item  is  to  be  the  subject 
of  restricted  provision  and  it  should  not  be  fitted  on  air¬ 
craft  in  Aircraft  Storage  Units,  but  wiU  be  demanded 
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as  required  by,  or  issned  imder  Official  Instmctioiii^  to 
the  User  Unit. 

In  “Snpplied  by^*  colnnin  denotes  that  the  item  is  sap- 
plied  by  the  Eoyal  Air  Force.  In  “Fitted  by’’  colnmn  de¬ 
notes  that  the  item  is  fitted  by  the  Eoyal  Air  Force,  j 

“SP”  I 

In  “Supplied  by”  column  denotes  that  the  item  is  sup¬ 
plied  by  the  British  Air  Commission  in  the  United  States 
of  America.  j 

“S.O.”  I 

In  “Supplied  by”  column  denotes  that  the  item  isjan 
aircraft  contractor’s  part,  to  be  supplied  to  Special  Order 
only  and  will  be  the  subject  of  a  separate  contract  placed 
with  the  aircraft  Contractor  who  will  be  required  to  {de¬ 
liver  this  special  item  to  Maintenance  Units  in  aocordakce 
with  the  instructions  contained  in  this  special  contraci. 
“Z”  I 

In  “Fitted  by”  colunm  denotes  that  the  item  is  not  to 
be  fitted  if  the  aircraft  is  going  into  store  or  being  de¬ 
livered  without  an  engine.  | 

NOTE:  The  instructions  K,  L  and  M  above  are  ap]|)li- 
cable  to  aU  aircraft  to  be  delivered  by  Contractors]  to 
A.&A.E.E.  or  MA..E.E.  only.  When  aircraft  are  tojbe 
delivered  to  other  EA.  J’.  Units,  these  KXl  and  M.  Instrjuc- 
tions  are  to  be  disregarded.  j 

EXPERIMENTAL  STATIONS:  This  term  refers  ohly 
to  A.&A.E.E.  and  MA^EJQ.  i 

MAP., 

li/uM 

I 


IW33BCMaT  SCHEDUtP 
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ANNEXE  Ei 

I 

UNITED  KINGDOM  GOVEENMENT  STATEMENT 

I 

on  I 

EAE  ATTACHMENT  j 

ANNEXE  E  j 

United  States  Navy  Beqnisitions  for  j 

Mark  EA  SEXTANTS  j 

j 

G187581/S  i 

tnnTED  STATES  FUEET 

UNITED  STATES  NAVAn  FOBCES  IN  EUBOFE  I 

I 

20  GBOSVENOB  SQUABE  { 

LONDON,  WJ.  j 

DBH/40  e.  ! 

4  Febmary  1943.  j 

Dear  Sir: 


The  Royal  Air  Force  Delegation  has  arranged  with  thd 
Ministry  of  Aircraft  Prodnction  and  the  Bureau  of  Aeroi 
nantics  for  the  supply  of  forty  (40)  Mark  9A  Sextants  si 
month  commencing  immediately  and  to  continue  for  sbJ 
months  to  a  total  of  two  hundred  forty  (240)  sextants.  This 
material  to  be  shipped  to  the  Supply  Officer,  U.S.  Nava]| 
Aircraft  Factory,  Philadelphia  Pennsylvania.  i 

The  U.S.  Navy  will  have  no  further  requirements  beyon<^ 
the  240  sextants  specified  above. 

This  letter  is  to  be  considered  as  a  formal  request  for 
the  supplies  requested,  referred  to  by  signal  No’s.,  BRINYf 
11949  and  MAP  13047.  j 

It  is  assumed  that  the  material  listed  above  will  b^ 
charged  to  Reciprocal  Aid  in  accordance  with  arrangel 
ments  now  in  effiect.  Please  advise  the  shipment  data  op 


I 
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the  Tuiits  so  that  the  Bureau  of  Aeronautics  can  be  ad¬ 
vised. 

Sincerely  yours, 

D.  B.  Hilton 
D.  B.  Hilton. 

Lieut.  Comdr.  SC.  USK 

Wing  Commander,  M.  J.  C.  AUom, 

Air  Ministry  A.L  3,  (USA), 

Horseferry  Eoad, 

London,  S.W.  L 
P.S.  15g. 

WJBLP. 

COPY. 

United  States  Fleet, 

!  United  States  Naval  Forces 

in  Europe, 

20,  Grosvenor  Square, 
London,  W.l. 

Bef :  L8-2(i7)  12th  July,  1943. 

Sir, 

In  January,  1943,  The  Eoyal  Air  Force  Delegation  ar¬ 
ranged  with  the  Ministry  of  Aircraft  Production  and  the 
Bureau  of  Aeronautics  for  the  supply  of  240  Mark  9A 
Sextants,  at  the  rate  of  40  per  month.  Shipments  are  be¬ 
ing  made  to  the  Supply  Officer,  U.S.  Naval  Aircraft  Fac¬ 
tory,  Philadelphia,  Pa. 

The  above  arrangement  was  formalized  by  letter  from 
Lt.  Comdr.  D.  B.  Hilton,  (SC)  USN,  dated  4th  February, 
1943. 

The  Bureau  of  Aeronautics,  Navy  Dex)artment,  Wash¬ 
ington,  has  requested  this  office  to  arrange  for  the  delivery 
of  1500  additional  Mark  9A  Sextants. 

Accordingly,  it  is  requested  that  the  1500  additional  Sex¬ 
tants  be  supplied  at  the  rate  of  150  per  month,  over  and 
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above  the  240  already  being  supplied  at  the  rate  of  40  ^r 
month.  Delivery  is  to  be  made  to  the  Supply  Officer,  If-S. 
Naval  Aircraft  Factory,  Philadelphia,  Pa.  j 

It  is  assumed  that  the  material  listed  above  -will  1  be 
charged  to  Reciprocal  Aid  in  accordance  with  the  arrange¬ 
ments  now  in  effect  Please  advise  the  shipment  data 
on  the  units  so  that  the  Bureau  of  Aeronautics  can  |be 
advised.  | 

Very  truly  yours,  I 

(Signed)  I  j 

for  J.  F.  Howard,  I 

Lieutenant  (SC)  USN.  ! 

Wing  Commander,  M.  J.  C.  ABom,  | 

Air  Ministry,  A.L  3  (USA)  j 

Horseferry  Road,  I 

London,  S.W.  L  j 


! 

J. 
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ANNEXE  F. 

UNITED  KINGDOM  GOVEENMENT  STATEMENT 

on 

EAE  ATTACHMENT 


ANNEXE  F 

United  States  Bendix  Correspondence  1944 
G187581/S 


COPY 

WAS  DEPABTMENT 
ARMY  SERVICE  FORCES 
OFFICE  OF  THE  CHIEF  SIGNAL  OFFICER 
WASHINQTON,  D.  C. 

SPSLG-095  PIA 
(Bendix  Aviation,  Ltd.) 

Mr.  Palmer  Nicholls,  Vice  President 
Bendix  Aidation,  Ltd. 

11600  Sherman  Way 
North  Hollywood,  California 

Dear  Sir: 

Subject :  U.  S.  Patents  No.  2,084^45 ;  2,105,675 ;  2,167,492 ; 
2,335,117;  2,271,667  ;  2,252,275  ;  2,191,807  ;  2,304,965; 
1,723,757;  1,812,870;  2,272,604  ;  2,285,856  ;  2,309,956; 
2,173,316;  2,232,518  ;  2,252,341;  2,260,347  ;  2,129,155; 
and  Eeissue  22,184  to  Henry  Hughes  &  Son,  Ltd.,  of 
London,!  England;  and  Executive  Agreement  Series 
268  between  the  United  States  and  Great  Britain 
relating  to  the  Interchange  of  Patent  Rights,  etc. 


SPSLG-3C 
May  20, 1944 


1051 


Defendants  Exhibit  No.  58  (Contd.)  \ 

1 

Reference  is  made  to  the  provisions  of  the  above-entiljled 
Patent  Interchange  Agreement,  from  which  the  following 
is  qnoted.  I 

“Each  Government,  insofar  as  it  may  lawfully  do  so,  'Jdll 
procure  and  make  available  to  the  other  Government  jfor 
use  in  war  production  patent  rights,  information,  inven¬ 
tions,  designs,  or  processes  requested  by  the  other  Gov¬ 
ernment,’’  etc.,  i 

I 

and  to  each  of  the  above  numbered  Letters  Patent,  cojiies 
of  which  are  inclosed.  j 

Representation  has  been  made  to  the  Signal  Corps  Agency 
in  London,  England,  and  transmitted  to  this  office,  that 
one  or  more  of  the  patents  mentioned  may  be  involved|  in 
the  performance  of  your  contracts  with  the  United  States 
to  furnish  military  supplies  or  equipment,  more  probaply 
to  the  Signal  Corps.  j 

It  is  requested  that  you  supply  this  office  with  such  par¬ 
ticulars  as  will  enable  the  proper  showing  to  be  made  I  in 
support  of  a  possible  requisition  to  be  made  upon  ^e 
British  Government  for  licenses  under  the  x>Atents  cov¬ 
ering  your  and  other  uses  thereof,  if  the  facts  and  circujm- 
stances  should  warrant  such  action.  Your  early  cooperation 
will  be  appreciated.  It  is  realized  that  this  request  may 
require  somewhat  of  an  undertaking,  and  it  would  jbe 
agreeable  if  you  would  forward  the  results  of  your  in¬ 
quiry  as  you  progress.  | 

The  license  agreements  being  worked  out  between  the 
United  States  and  United  Kingdom  Governments  restrict 
recognition  of  validity  of  patents  to  the  scope  and  term  |of 
the  license.  Securing  such  a  license  would  not  only  ife- 
lieve  this  Government  from  liability  but  also  relieve  yoi^r- 
selves  from  liability  which  might  attach  under  indemnity 
clauses.  | 

This  request  is  made  in  the  furtherance  of  reciprocal 
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cooperation  in  the  War  effort,  and  to  avoid  present  and 
fntnre  controversies  relating  to  the  subject. 

Yonrs  very  truly, 

Donald  K.  Ltppinoott, 

Lt.  CoL,  Signal  Corps, 
Patent  and  Inventions 
Counsel, 

Legal  Division. 

19  inds. — 

As  listed  in  subject 
except  Pats.  #  2467,492 ; 

2,252,275;  and  #2,304,965, 
which  will  follow. 


December  26, 1944 

(a)  British  Controlled  XT.  S.  Patents  and  Patent  Appli¬ 
cations. 

(b)  Executive  Agreement  Series  265  Between  the  United 
States  and  Great  Britain  Delating  to  Interchange 
of  Patent  Ei^ts 

Lt  CoL  Donald  K.  Lippincott 
Patent  and  Inventions  Counsel 
Legal  Division 

Office  of  the  Chief  Signal  Officer 
Army  Service  Forces 
War  Department 
Washington,  D.  C. 

Dear  Sir: 

Deference  is  made  to  the  following  correspondence  from 
your  office,  and  to  the  enclosures  which  were  attached 
thereto: 

L  Letter  to  Mr.  Palmer  Nicholls,  Bendix  Aviation,  Ltd., 
North  Hollywood,  California,  dated  May  20, 1944 — SPSLG- 
095  PIA. 


A 
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2.  Letter  to  Mr.  NichoUs,  dated  Jane  10,  1944 — SPSLG- 

095  PIA.  j 

3.  Letter  to  Mr.  Nicholls,  dated  Jane  16,  1944 — SPSLG- 

095.  j 

The  patents  and  patent  applications  set  forth  ini  the 
above-listed  correspondence  have  been  examined  and,  trith 
the  exception  of  the  following  TJ.  S.  patents,  have  been 
foand  to  be  of  no  interest  to  Bendix  Aviation  Corporation: 

Everitt  Be.  22J.84 
Sproale  2467,492 

Everitt  2,232,518 

Everitt  2^2^341 

The  three  Everitt  intents  relate  to  an  averaging  sex^t 
and  are  already  licensed  to  Bendix  Aviation  Corporation 
by  virtae  of  an  agreement  dated  Aagast  21,  1936  witH  S. 
Smith  &  Sons,  Lt(L,  of  Cricklewood,  England,  and  its  s^ib- 
sicMary  companies,  indading  Ha^es  &  Sons,  Ltd.,  assignee 
of  the  Everitt  patents,  bat  royalties  have  been  waived!  on 
sales  to  the  U.  S.  Government  for  the  daration  of  tiie  "Jar. 

Sproale  patent  No.  2467,492  relates  to  echo  soanding 
apparatas  not  indaded  in  the  agreement  with  S.  Smiti  & 
Sons  and,  therefore,  Bendix  Aviation  Corporation  has  |  no 
license  ander  this  patent  by  virtae  of  said  agreement,  pat 
a  license  to  make  certain  eqaipment  for  the  U.  S.  Gov¬ 
ernment  was  reqaested  by  oar  Mr.  George  V.  Eltgroth  on 
behalf  of  oar  Bendix  Badio  Division,  Baltimore,  Maryland, 

by  letter  to  yoa-  dated  Aagast  8, 1944.  j 

1 

Very  traly  yoars,  I 

Bendix  Aviation  Coepoeat^on 
Stephen  Ceestvik  | 

Patent  Counsel  ] 

Eastern  Divisions  | 

cc:  Messrs.  Stansfield,  Kalman,  Doody,  | 

Eltgroth,  Bateman  and  Baaer.  | 


1 
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ANNEXE  G. 

UNITED  KINGDOM  GOVEBNMENT  STATEMENT 

on 

BAE  ATTACHMENT 
ANNEXE  G 

BAE-P.LA.  Correspondence  1946 

G187581/S 

No.  N-00030 

Beqnisition  to  United  Kingdom  from  United  States 
Date  21  February  1946 
British  Bef .  No . 

L  Description  of  Patent  Bights,  Information,  Inventions, 
Designs,  or  Processes  desired. 

Supply  under  U.S. — ^UJBL  Patent,  etc.  Interchange 
Agreement  of  24  August  1942,  patent  rights  as  follows: 

The  right  to  make,  to  have  made,  to  use,  and  to  dis¬ 
pose  of.  Automatic  Averaging  Attachment  for  the  Mark 
IX-A  Sextant,  together  with  the  necessary  patent  licenses 
and  consents  to  the  United  States  Government,  with  the 
rig^t  to  grant  sub-licenses  to  United  States  firms,  for  the 
manufacture  in  the  United  States  and  use  of  the  informa¬ 
tion  pursuant  to  the  Interchange  Agreement,  the  ri^ts 
to  extend  from  first  manufacture  or  use  until  the  termina¬ 
tion  of  the  war.  Deference  is  made  to  Office  of  the  Chief 
of  Naval  Operations  letter  of  12  November  1941,  Serial  No. 
3054216. 

2.  Will  any  accompanying  drawings,  information,  or 
explanations  be  necessaryf  If  so,  state. 

None. 

3.  Are  any  personal  technical  services  required,  or  will 
they  be  required  in  the  future  t  State  when  and  the 
nature  of  the  services. 

No. 
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I 

4.  Where  and  for  what  purpose  will  the  patent  r^^ts, 

information,  inventions,  designs,  or  processes  he  use<|f 

I 

Patent  rights  only  are  reqnired,  and  are  desired  in'  con< 
nection  with  the  mannfactnre  of  Antomatic  Aver^iging 
Attachment  for  the  MaA  IX-A  Sextant  for  United  states 
and/or  United  Kingdom  nse.  | 


5.  State  reasons  for  reqnest  | 

The  rights  are  desired  so  that  the  mannfactnre  of  |  said 
Antomatic  Averaging  Attachment  for  the  Mark  JX-A 
Sextant  will  not  be  snbject  to  any  claim  for  infringemeht. 


L.  B.  Bichabdson  I 

L.  B.  Bichardson  i 

Bear  Admiral,  U.  S.  N.  j 
Acting  Chief  of  Bnreanj 
-  I 

COPY  I 

THE  BBmSH  SUPPLY  COUHCIL  IS  HQBTH  AMEBICA.  j 


Yonr  Bef :  OPNAV-40-X  JMP 
(SC)  L11-7/EF13 
Serial  0047P40 

Office  of  the  Chief  of  Naval  Operations 
Navy  Department 
Washington  25,  D.  C. 


6  June 


I 


I 


Attention:  Lend  Lease  Office  of  Becord 


Beference:  Yonr  req.  N-00030,  Antomatic  Avera^g 
Attachment  for  the  Mark  IX-A  Sextant  j 

Dear  Sirs,  | 


With  reference  to  the  above  requisitions,  we  have  ^ow 
been  informed  by  the  Ministry  of  Supply  that  their  j  en¬ 
quiries  have  failed  to  reveal  any  XJ,8,  Patents  or  patent! 
plication.  j 

A  license  under  the  Patent  Interdiange  Agreement  [will 
therefore  not  be  appropriate,  but  the  U.S.  Government  jwOl 
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continue  to  receive  the  benefit  of  the  indemnity  under  the 
Agreement  in  respect  to  any  patents  that  may  subsequently 
appear  to  relate  to  the  device. 

Yours  very  truly, 

W.  Tabio, 

Counsel. 

Memobanuum,  Dated  Jttitb  22,.  1955,  fbom.  the  Auebicah 
Embassy,  Lobboh,  to  the  Bbitish  FoBEiGir  Office. 

The  memorandum  of  the  Foreign  Office  of  May  26,  1955 
transmitted  to  the  Embassy  of  the  United  States  a  draft 
statement  which  the  Foreign  Office  considered  to  be  a 
suitable  basis  on  which  to  reach  with  the  Gk>vemment  of 
the  United  States  a  combined  view  on  the  interpretation 
and  relevance,  in  respect  of  the  impending  litigation 
between  S.  Smith  and  Sons  (England)  Limited  and  Bendix 
Aviation  Corporation,  of  certain  correspondence  which 
passed  between  the  two  Ctovemments  in  1940  and  1941. 
This  draft  statement  has  been  carefully  considered  by 
the  proper  agencies  of  the  United  States  Government  It  is 
the  view  of  the  United  States  Government  that  the  draft 
statement  contains  certain  basic  elements  and  propositions 
which  it  cannot  endorse  as  its’  formal  position  on  the  matter. 

These  points  are  as  follows : 

L  The  draft  statement  of  the  Foreign  Office  contains 
a  recital  of  the  contractual  and  commercial  relation^ps 
between  Bendix  Aviation  Corporation,  S.  Smith  and  Sons, 
Limited,  and  Henry  Hughes  and  Sons,  Limited.  Some  of 
the  prox)Ositions  set  forth  in  this  regard  as  statements  or 
conclusions  of  fact  are  matters  whicffi  are  in  issue  in  the 
court  proceedings.  The  propriety  of  including  such  de¬ 
terminations  is  to  be  questioned  in  view  of  the  pending 
case  because  such  determinations  are  properly  in  the  do¬ 
main  of  the  court. 

The  draft  statement  of  the  Foreign  Office  in  paragraph 
S'  notes  the  awareness  of  the  British  Government  of  this 
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I 

difficulty.  The  United  States  Govemmcut  therefore  sug¬ 
gests  that  those  matters  which  are  purely  inter  paries  be 

deleted  from  the  statement.  I 

1 

2.  The  draft  statment  contains  as  one  of  its  ibasic 
considerations  reference  to  the  fact  that  the  intergdvem- 
mental  correspondence  of  1940-41  contained  reservjLtions 
of  commercial  rights  in  information  and  equipmeiit  ex¬ 
changed.  The  letter  of  Air  Marshall  Boderic  HiTI  oi  No¬ 
vember  10,  1941,  transmitting  to  the  United  States  Navy 
a  set  of  drawings  for  the  automatic  averaging  device  4evel- 
oped  by  the  Boyal  Aircraft  Estabfishment,  and  granting 
permission  to  manufacture  it  to  assist  the  joint  defense 
plans  of  the  two  Governments,  contained  the  reservation  of 
commercial  rig^its,  both  as  to  the  chronometric  averaging 
device  and  as  to  the  Mark  IX  sextant.  The  me^ining 
ascribed  by  the  draft  statement  of  the  Foreign  Offiije  to 
this  reservation  is  to  the  effect  that  the  release  b^  the 
British  Government  to  the  United  States  GFovemmejit  of 
information  and  equipment  was  not  intended  to  relicvp  the 
United  States  Government  from  an  obligation  to  jcom- 
I)ensate  British  nationals,  having  or  subsequently  acquiring 
rights  in  the  Government  device,  for  the  use  of  the  inven¬ 
tion  in  the  joint  defense  effort.  j 

The  United  States  Government  is  of  the  view  tha^  the 
reservation  of  private  commercial  ri^ts  was  not  intended 
to  create  such  a  result  and  was  not  understood  to  hav^  this 
effect  by  the  United  States  Government  officials  conceimed. 
The  intent  of  this  reservation  was  clearly  to  safeguard 
the  right  of  a  British  inventor  to  apply  for  a  United  S^tes 
patent  in  a  secret  invention  communicated  to  the  United 
States  Government,  and  to  protect  the  private  ri^is  in 
inventions  so  transmitted  from  use  by  third  parties  for! non¬ 
governmental  purposes.  A  further  extension  of  this!  res¬ 
ervation  to  include  the  assertion  of  private  rights  agkinst 
the  United  States  Government  for  the  defense  xii  of 
released  inventions  would  appear  to  this  Government  to 
be  unjustified  in  the  light  of  the  letters  exdiangedj  and 
of  pertinent  circumstances.  j 
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The  letter  of  Secretary  Knox  of  January  9,  1941  in¬ 
dicated  to  the  British  Pnrdiasing  Conunission  that  the 
communication  of  a  secret  invention  wonld  not  prejndice 
a  snbseqnent  application  for  a  patent  thereon  and  ex¬ 
pressed  the  willingness  to  introdnce  legislation  which  would, 
upon  enactment,  protect  commercial  and  patent  rights. 
These  assurances  were  considered  satisfactory  by  the 
British  Supply  Coxmcil  in  North  America,  as  stated  in  the 
letter  of  Mr.  Arthur  B.  Purvis  of  January  23,  194L  This 
was  the  basis  upon  which  the  dironometric  averaging  de¬ 
vice  was  made  available  to  the  United  States  Government 
in  the  later  correspondence.  The  legislation  subsequently 
introduced,  discussed  with  officials  of  the  British  Govern¬ 
ment,  and  enacted  on  August  8,  1946,  contained  such  pro¬ 
visions  but  expressly  denied  that  patents  so  granted  would 
constitute  a  basis  of  claim  against  the  United  States  Gov¬ 
ernment 

It  is  further  to  be  noted  that  the  commonly  accepted  and 
understood  meaning  of  the  term  “commercial  riots’’  in 
governmental  consideration  has  reference  to  the  use  of 
patents  and  information  for  nongovernmental  purposes. 

3.  The  statement  of  the  Foreign  Office  sets  forth  the 
view  that  the  handing  over  of  the  BAE  attachment  to 
the  United  States  Government  for  use  in  the  joint  defense 
effort  was  not  technically  “on  behalf  of,  or  for  the  serv¬ 
ices  of,  the  Crown”  in  the  context  of  British  law.  With¬ 
out  seeking  to  question  the  accuracy  of  this  proposition, 
the  United  States  Government  wishes  to  note  that  an  ad¬ 
ministrative  interpretation  of  the  law  to  this  effect  might 
serve  to  hamper  the  exchange  of  information  and  equip¬ 
ment  between  the  two  Governments  for  mutual  defense. 
This  Government  is  pleased  to  note  that  Section  46  (6)  of 
the  British  Patents  Act  of  194^  expressly  enacted  that  “any 
use  of  an  invention  for  the  supply  to  the  government  of 
any  country  outside  the  United  Kingdom,  in  pursuance  of 
any  agreement  or  arrangement  between  His  Majesty’s  Gov¬ 
ernment  in  the  United  Kingdom  and  the  government  of  that 
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country,  of  articles  required  for  the  defense  of  that  <|oun- 
try  shall  be  deemed  to  be  a  use  of  the  invention  foij  the 
services  of  the  Crown.'^  In  the  light  of  its  own  fl¬ 
utes  and  procedures,  the  United  States  Government  wjould 
believe  the  British  Patents  Acts  of  1949  in  this  re$pect 
merely  made  explicit  a  practice  which  had  been  gjiven 
administrative  effect  previously.  | 

In  the  memorandum  of  December  9, 1953  of  the  Depart¬ 
ment  to  the  British  Embassy  at  London  and  in  the  memo¬ 
randum  of  May  18,  1954  of  the  United  States  Embass^  to 
the  Foreign  Office  it  was  stated  that  the  objective  of i  the 
exchange  of  memoranda  was  to  arrive  at  an  agreed  view 
between  the  two  Governments  on  whether  the  use,  if  any, 
by  Bendix  Aviation  Corporation  for  defense  purxx>seS  of 
the  patents  being  asserted  by  Smith  and  Sons  fell  within 
the  purview  of  wartime  arrangements  between  the  United 
States  and  the  United  Bangdom.  The  United  States  (jOv- 
emment  believes  that  to  the  fullest  extent  possible  a  state¬ 
ment  of  combined  views  should  be  limited  to  this  question. 

The  United  States  Government  would  appreciate  <^n- 
sideration  by  the  British  Government  of  these  views  to  jthe 
end  that  a  statement  may  be  prepared  which  adequately 
represents  the  position  of  both  Governments.  1 


Am£bica27  Embassy,  Lo2!nx>ir,  | 

June  22,  1955.  | 

I 


X5  I 

Memobandum,  Dated  August  12,  1955,  Fubnished  by 
Fobeign  Office  to  the  United  States  Embassy  |  in 
London  on  August  12,  1955.  j 

Memobandum  I 


1.  In  their  memorandum  of  June  22, 1955,  referring  to  the 
draft  statement  proposed  by  the  Foreign  Office  as  a  ba^is 
on  which  to  reach  with  the  Government  of  the  United  States 
a  combined  view  on  certain  matters  arising  out  of  the 
impending  litigation  between  S.  Smith  and  Sons  (Englanjd) 
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Limited  and  Bendix  Aviation  Corporation,  which  was  en¬ 
closed  with  the  Foreign  Office  memorsmdnm  of  May  26, 
1954  (and  a  slightly  amended  version  of  which  was  later 
handed  to  Mr.  Oliver  of  the  United  States  Embassy  by 
Mr.  Holland  of  the  Foreign  OfiSce  on  July  7),  the  Embassy 
of  the  United  States  offer  three  comments  on  the  said 
draft  statement 

2.  For  reasons  which  appear  from  what  follows  Her 
Majesty’s  Government  think  it  unnecessary  to  refer  at 
length  to  the  first  and  last  of  these  three  comments.  As 
regards  the  first,  Her  Majesty’s  Government  will  be  pre- 
I)ared  in  principle  to  omit  from  any  statement  eventually 
agreed  between  the  two  Governments  as  suitable  for  sub¬ 
mission  to  the  Court  such  matters  as  are  purely  inier 
partes.  It  would  be  for  later  determination  which  matters 
are  in  fact  purely  inter  partes.  The  third  comment  con¬ 
tained  in  the  Embassy’s  memorandum  under  reference 
puts  forward  a  particular  view  on  the  matter  of  United 
Kingdom  law.  In  the  view  of  Her  Majesty’s  Government, 
as  win  appear,  this  point,  although  interesting  in  itself,  is 
not  essential  to  what  follows,  and  is  therefore  not  in  this 
context  further  discussed. 

3.  In  the  opinion  of  Her  Majesty’s  Government  the 
second  point  raised  in  the  Embassy’s  memorandum  xmder 
reference  is  the  heart  of  the  matter,  and  what  follows  treats 
thereof. 

4.  Her  Majesty’s  Government  concur  with  the  view  of 
the  United  States  Government  expressed  in  the  Embassy’s 
Memorandum  that  so  far  as  the  two  Governments  are 
concerned  the  issues  are  whether  the  use,  if  any,  by  Ben- 
dix  Aviation  Corporation  for  defense  purposes  of  patents 
being  asserted  by  S.  Smith  and  Sons  (England)  Limited 
falls  within  the  purview  of  wartime  arrangements  be¬ 
tween  the  United  States  and  the  United  Kingdom,  and 
would  add  that  in  their  view  this  involves  the  meaning 
and  effect  of  the  correspondence  between  them  detailed  in 
the  draft  statement  accompanying  the  Foreign  Office  Mem- 
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oxandnm  of  May  26, 1055  as  Inter-Govemmental  (Designs 
&C.)  Correspondence  1940-41  and  the  Boderic  HiH  Cor¬ 
respondence  1941  (Annexes  A  and  B  to  the  draft  I  state¬ 
ment).  I 

5.  Her  Majesty’s  Government  share  the  view,  implidt 

in  the  United  States  Memorandum  of  May  18,  195^  and 
in  their  Memorandum  now  mider  reply,  that  the  Earlier 
correspondence  (that  is  to  say  the  Inter-Govemiiiental 
(Designs  &c.)  Correspondence  1940-41)  is  the  priiidpal 
correspondence  setting  out  the  ruling  prindples  iA  this 
matter,  and  that  the  later  Boderic  Hill  Correspond¬ 
ence  1941  is  merely  a  subordinate  correspondence  ex- 
erdsing  those  prindples  in  a  specific  case,  nhmely, 
the  case  of  the  particular  chronometric  averaging  ^evice 
known  as  the  BAE  Attachment.  | 

6.  Her  Majesty’s  Government  note  that  in  the  view  of 
the  United  States  Government  the  prindpal  correspond¬ 
ence  was  concerned  only  to  ensure  that  a  British  inventor 
could  apply,  subsequently  to  the  communication  by).  Her 
Majesty’s  Government  to  the  United  States  GoverEjment 
of  a  secret  invention,  for  a  United  States  patent  thjerein 
notwithstanding  such  prior  communication.  But  even  |upon 
this  narrower  view  of  that  correspondence  Her  Majesty’s 
Government  conceive  that  that  correspondence  does  not 
mean  that  where  a  British  commercial  interest  in  any  par¬ 
ticular  sphere  was  already  enjoying  United  States  legal 
protection  at  a  time  when  matter  happening  to  fall  within 
that  sphere  was  communicated  to  the  United  States 
Government,  then,  that  United  States  legal  protection' was, 
by  the  fact  of  that  communication,  overridden;  any  more 
than  a  United  States  legal  protection  of  an  American  jcom- 
mercial  interest  in  any  particular  sphere  could  have  jbeen 
so  overridden  had  Her  Majesty’s  Government  comihuni- 
cated  to  the  United  States  Government,  under  the  iegis 
of  the  principal  correspondence,  matter  in  fact  happening 
to  fall  within  that  sphere.  Even  on  this  narrower  view, 
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therefore,  of  the  principal  correspondence,  it  is  snbmitted 
that  when  Her  Majesty’s  Government  commnnicated  to  the 
United  States  Government  what  Her  Majesty’s  Govern¬ 
ment  believed  (in  all  good  faith)  to  be  a  new  invention, 
but  is  alleged  to  fall  in  fact  within  a  sphere  already  pro¬ 
tected  by  a  United  States  patent  or  patents  and  to  be 
subject  to  those  United  States  patents  accordingly,  the 
validity  and  effect  of  those  United  States  patents  remain 
unchanged,  and  the  principal  correspondence  does  not 
operate  to  authorize  the  United  States  Government  or 
their  nominees  or  contractors  to  exercise  those  United 
States  patents  otherwise  than  in  accordance  with  such 
provisions  as  may  lawfully  exist  in  respect  of  such  exercise : 
and  this  would  also  seem  to  have  been  the  view  of  the 
United  States  War  Department  when  writing  their  letter 
(Lieutenant  Colonel  Donald  El.  Lippincott)  of  May  20, 
1944,  to  the  Bendix  Aviation  Corporation. 

7.  In  the  foregoing  context  it  would  seem  to  Her 
Majesty’s  Government  unnecessary  to  discuss  the  sub¬ 
ordinate  correspondence  whereby  the  particular  matter, 
the  BAFi  Attachment,  was  communicated  to  the  United 
States  Government  under  the  aegis  of  the  principal  cor¬ 
respondence.  But  Her  Majesty’s  Government  think  it 
may  be  helpful  to  the  full  understanding  of  what  it  is 
that  has  to  be  resolved  between  the  two  Governments  to 
explain  that  that  subordinate  correspondence  was  dealing 
with  Her  Majesty’s  Government’s  own  new  invention  (as, 
at  the  time,  they  believed  it  to  be)  and  was  handing  it 
over  in  response  to  a  specific  request  which  had  been  made 
by  the  United  States  Government  representative  in  London. 
In  that  subordinate  correspondence  Her  Majesty’s  Gov¬ 
ernment  had  no  intention  of  interfering  with  any  patent 
rights  which  might  already  be  existing  under  United  States 
law;  and,  in  their  view,  even  if  that  subordinate  corre¬ 
spondence  be  treated  as  an  independent  and  principal 
correspondence,  it  could  no  more  have  the  effect  than 
could  tue  earlier  correspondence  of  1940-4L 


I 
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8.  Her  Majesty Government  conceive  that  the]  real 

problem  for  solution  between  the  two  Goveriimenjts  is 
whether  the  principal  and  the  subordinate  corres[)on4ence, 
or  whether  the  subordinate  correspondence  regarded  jinde- 
pendently  as  a  principal  correspondence  on  its  owti  ac(Jount, 
had  the  result  of  enabling  the  United  States  Gov.,Tqment 
when  they  received  thereunder  an  invention  (or  r4ther, 
what  was  in  all  good  faith  supposed  to  be  an  invenition) 
which  could  not  in  fact  be  exercised  without  infriiging 
or  invoking  a  United  States  patent  or  patents,  to  ignore 
the  United  States  patent  or  patents  concerned.  i 

9.  If  the  United  States  Government  concur  witlij  Her 
Majesty’s  Government  that  the  real  problem  for  discus¬ 
sion  between  the  two  Governments  is  as  submitted  in 
Paragraph  8  above,  it  may  well  be  that  informal !  oral 
discussions  would  now  assist  towards  its  resolution!  and 
the  ultimate  preparation  of  an  agreed  document  wbic4 
two  Governments  jointly  could  issue  to  the  parti(^s  in 
the  United  States  District  Court  of  Columbia  (D.C.)  pivil 
Action  1690-52,  which  action  is  understood  to  bej  for 

hearing  on  October  4,  1955.  | 

I 

I 

Fobeign  Officb-  ! 

August  12,  1955.  I 

_  I 

X.  d 

Note  setting  out  cebtain  views  op  United  Kingdom! law 

PUBNISHED  BY  THE  FOBEIGN  OpFICE  TO  THE  UNITED 

States  Embassy,  London,  on  August  20,  1955.  | 

I 

Considerations  of  the  municipal  United  Kingdom  powers 
of  Her  Majesty’s  Government  to  handle  the  legal  rights 
and  interests  created  by  the  laws  of  the  United  siates 
when  such  United  States  legal  rights  and  interests'  are 
conferred  by  the  United  States  upon  Her  Majesty’s  'sub¬ 
jects  may  not  be  entirely  relevant  to  the  purely  ijiter- 
Governmental  aspects  of  the  present  discussion.  The  ob- 


i 

I 
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servations  of  the  United  States  Government,  however,  in 
nnmbered  paragraph  3  of  their  Memorandum  of  Jxme  22 
npon  the  municipal  United  Kingdom  legal  position  are, 
it  is  appreciated,  directed  to  Her  Majesty’s  Government’s 
own  exposition  thereof  in  the  draft  statement  accompany¬ 
ing  Her  Majesty’s  Government’s  Memorandum  of  May 
26,  1955  (as  later  amended).  Apart  from  any  considera¬ 
tions  of  comity  which  might  make  it  desirable  to  explain 
a  municipal  legal  position  upon  any  particular  occasion, 
the  reason  Her  Majesty’s  Government  dealt  with  such 
points  in  the  draft  statement  was  that  it  was  of  a  com¬ 
prehensive  nature  and  accordingly  explained  a  number  of 
points  of  United  Blingdom  law  upon  which  Bendix  were 
understood  to  rely  as  governing  their  case  in  the  United 
States  Courts. 

It  is  unnecessary  to  repeat  that  exposition  here,  but  with 
reference  to  the  United  States  Government’s  attention  in 
their  Memorandum  to  the  expression  “for  the  services  of 
the  Crown”  it  should  be  explained  that  that  is  a  reference 
to  the  constitutional  relationship  between  the  Crown  and 
Her  Majesty’s  subjects  whereby  the  Crown  can  avail 
itself  of  such  property  and  interests  of  Her  Majesty’s  sub¬ 
jects  as  are  property  or  interests  within  the  jurisdiction 
of  the  Crown;  and  that  in  the  municipal  United  Kingdom 
legislation  to  which  Bendix  were  understood  to  refer,  and 
in  the  United  Kingdom  Patents  Act  1949  to  which  the 
United  States  Government  refer,  it  is  used  with  reference 
to  property  and  interests  arising  by  way  of  inventions  the 
subject  of  Uuited  Eangdom  patents  granted  by  the  Crown. 
Section  46  of  that  Act  is,  by  sub-section  (1)  thereof,  con¬ 
fined  to  such  property  and  interests;  and  sub-section  (6) 
of  that  Section,  an  extract  from  which  is  specifically  quoted 
by  the  United  States  Government  in  their  Memorandum, 
is  a  legislative  extension  of  the  scope  of  the  services  of 
the  Crown  with  regard  to  such  property  and  interests. 
The  United  States  Government  are  correct  in  believing 
that  this  sub-section  (6)  covers  an  earlier  practice,  but 
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the  fact  remains  that  Her  Majesty  Government  hav^  no 
power  “to  dispense  with  laws  or  the  execution  of  laws  by 
regal  authority^’,  whether  in  the  guise  of  administrative 
action  or  otherwise,  and  the  earlier  (and,  incident^y, 
wider)  practice  which  the  United  States  Government  dojubt- 
less  have  in  mind  is  that  provided  for  by  the  Patents  jand 
Designs  Act  1942  which,  of  course,  was  again  confine<^  to 
such  property  and  interests.  ; 

These  points  of  municipal  United  Kingdom  law  |are 
relevant  however,  only  in  connexion  with  the  Smith  |  -v- 
Bendix  aspect  of  the  present  matter ;  even  in  that  conne^on 
there  is  no  difficulty  in  perceiving  that  that  could  be  I'ele- 
vant  only  in  so  far  as  the  handling  of  property  and  injter- 
ests  arising  by  way  of  an  invention  the  subject  of  a  United 
Ejmgdom  patent  were  concerned.  I 


X.7 

I 

Memobaudum  fubnished  by  the  Fobeign  Office  to  the 
United  States  Embassy  in  London  on  Septembeb 
14.  10*i.T  ! 

MEMOEANDUM  ' 

I 

In  a  memorandum  of  March  31,  1955,  the  Foreign  Ofee 
informed  the  United  States  Embassy  that,  | 

“it  would  not,  however,  in  the  view  of  Her  Majesty’s 
Government,  be  appropriate  for  [certain  communicati(|>ns 
between  the  Embassy  and  the  Foreign  Office  bearing  on 
the  Smith-Bendix  litigation]  to  be  made  available  to  ^he 
parties  ...  in  the  view  of  Mer  Majesty^s  Government  jno 
good  purpose  would  be  served  by  the  release  to  the  parties 
of  any  view  other  than  a  combined  view  of  the  tjwo 
Governments  | 

Her  Majesty’s  Government  have,  however,  now  become 
aware,  through  sight  of  a  copy  of  a  letter  dated  Augijist 
25, 1955,  from  Cameron,  Kerkam  and  Sutton,  Attorneys,! of 
Washington  D.C.,  representing  the  Bendix  Aviation  Cor^ 
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ration,  to  Mr.  Boger  C.  Dixon,  Chief  of  the  International 
Business  Practices  Division  of  the  Office  of  International 
Trade  and  'Besonrces  of  the  Department  of  State,  that 
Bendix  have  requested  that  the  Department  of  State  should 
make  the  whole  of  the  correspondence  between  the  United 
Kingdom  and  United  States  Oovemments  concerning  an 
exchange  of  views  on  the  applicability  of  wartime  arrange¬ 
ments  between  the  two  Oovemments  to  the  mannfactnre 
of  the  Bendix  type  3014  (or  PA)  Sextant  during  the  late 
war,  available  to  both  Connsel  for  Plaintiff  and  Counsel 
for  Defendant,  and  release  it  for  publication  at  least  to 
the  extent  required  to  present  it  to  the  Court  in  this  case. 

Her  Majesty’s  Government  remain  of  the  opinion,  which 
they  have  previously  expressed,  that  any  dispute  as  to 
the  interpretation  of  such  correspondence  between  Govern¬ 
ments  is  a  matter  for  discussion  only  between  those  Gov¬ 
ernments.  They  consequently  remain  of  the  opinion  that 
the  attainment  of  an  agreed  view  as  to  the  interpretation 
and  effect  of  the  wartime  correspondence  in  question  be¬ 
tween  Her  Majesty’s  Government  and  the  Government  of 
the  United  States  is  greatly  to  be  desired,  and  that  dis¬ 
cussions  to  this  end  should  continue. 

Nevertheless  it  is  possible  that  by  the  date  of  commence¬ 
ment  of  the  trial  of  the  action,  October  4,  these  discussions 
will  not  have  been  concluded. 

In  order,  therefore,  that  the  views  of  Her  Majesty’s 
Government  and  of  the  United  States  Government,  and  a 
statement  of  the  facts  considered  by  either  Government  to 
be  most  relevant,  may  be  available  to  the  parties,  and,  if 
necessary,  to  the  Court  at  the  time  of  trial  of  the  action. 
Her  Majesty’s  Government  are  now  prepared  to  consent, 
with  the  concurrence  of  the  United  States  Government,  to 
the  release  to  both  parties  in  the  action,  and  to  publication 
to  the  extent  necessary  to  present  it  to  the  Court,  of  all 
relevant  official  communications  which  have  passed  between 
Her  Majesty’s  Embassy  in  Washington  and  the  State 
Department,  or  between  the  United  States  Embassy  in 
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London  and  the  Foreign  Office  in  this  connexion.  T^ese 
conunnnications  are  as  follows: —  I 

(1)  a  memorandnm  from  the  State  Department  to  iHer 
Majesty’s  Embassy  in  Washington  dated  December  9, 1953. 


(2)  a  memorandnm  from  Her  Majesty’s  Embassy  in 
Washington  to  the  State  Department  dated  Februaryl  17, 


1954. 


(3)  a  memorandnm  from  the  United  States  Embassy  in 
London  to  the  Foreign  Office  dated  May  18,  1954  (th^  en- 
dosnres  to  this  memorandnm  are  already  available  to!  the 
parties).  | 


(4)  a  memorandnm  nndated  (bnt  transmitted  on  Oct<^ber 
1,  1954)  from  the  Foreign  Office  to  the  United  States 
Embassy  in  London.  Copies  of  the  endosnres  to  Ithis 
memorandnm  likewise  are  already  available  to  the  parities. 


(5)  a  memorandnm  dated  November  23,  1954,  from!  the 
Embassy  of  the  United  States  in  London  to  the  Foreign 
Office. 


(6)  a  memorandnm  dated  March  31,  1955,  from  I  the 
Foreign  Office  to  the  United  States  Embassy  in  Londoji. 

(7)  a  memorandnm  dated  May  26, 1955  from  the  Foreign 

Office  to  the  United  States  Embassy  in  London  togeuier 
with  its  endosnre,  being  a  Statement  by  the  Govermnent 
of  the  United  Kingdom  of  Great  Britain  and  Nortl^em 
Ireland  with  regard  to  war  nse  of  inventions  (protected  or 
improtected)  dnring  the  1939/1945  war  with  partici|ilar 
reference  to  the  British  Royal  Aircraft  Establishi4ent 
Chronometric  averaging  Device  arranged  as  an  Attadmient 
for  Sextants  (the  endosnre  in  the  slightly  amended  f^rm 
incorporating  Annexe  D.2  as  handed  to  the  United  States 
Embassy  on  Jnne  7).  1 

I 

_  1 

(8)  a  memorandnm  dated  Jxme  22, 1955,  from  the  United 

States  Embassy  to  the  Foreign  Office.  I 
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(9)  a  note  expressing  a  view  on  certain  questions  of 
United  Kingdom  Law  famished  to  the  United  States 
Embassy  on  Angnst  20,  1955. 

(10)  the  present  memorandum  and  any  reply  thereto. 

The  endosnre  to  the  memorandum  listed  at  (7)  above 
is  a  reasonably  comprehensive  statement  of  the  views  of 
Her  Majesty  ^s  Government  in  this  matter.  The  United 
States  €h)vemment  has  not  so  far  communicated  an  equiva¬ 
lent  statement  of  United  States  views.  In  these  circum¬ 
stances  Her  Majesty  ^s  Government  would  have  no  objection 
if  a  statement  of  tiie  views  of  the  United  States  Govern¬ 
ment  were  likewise  made  available  to  the  parties  and  to 
the  Court. 

If  the  United  States  Government  agree  that  the  above 
listed  documents  should  be  made  available  as  has  been 
suggested.  Her  Majesty’s  Government  propose  that  copies 
of  all  documents  of  United  Kingdom  origin  should,  with 
the  least  delay,  be  made  available  by  Her  Majesty’s  Gov¬ 
ernment  to  both  parties,  and  that  copies  of  all  documents 
of  United  States  origin,  including,  if  desired,  a  statement 
of  United  States  Government  views,  should  be  made  avail¬ 
able  to  the  parties  by  the  United  States  Government. 

The  Foreign  Office  request  that  this  proposal  be  brought 
to  the  attention  of  the  competent  authorities  of  the  United 
States  Government,  and  hope  to  receive  an  early  reply. 

Fobeiow  Office^ 

September  1955. 
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COBBlGEl!n>UM  TO  THE  MEMORAyPlTM  FuBNISHED  THE 

Fobeign  Office  to  the  United  States  EmbasIst  in 

London  on  Septembee  14, 1955.  1 

I 

The  following  should  be  inserted  after  niiinbere4  sub¬ 
paragraph  (8).  I 

“(9)  a  memorandinn  dated  August  12,  1953,  from  the 
Foreign  Office  to  the  United  States  Embassy I 

The  present  numbered  sub-paragraph  (9)  should  be 
renumbered  (10),  and  the  present  numbered  sub-paragraph 
(10)  should  be  renumbered  (11).  | 

Fobeign  Office,  ! 

September  22,  1955.  i 


Letteb,  Dated  Septembeb  2,  1955,  Addbessed  to  0.  F. 
Bodgebs,  Esquibe,  the  Bbitish  Fobeign  Office,! Lon¬ 
don,  by  the  Amebican  Embassy,  London.  1 


The  Amebican  Embassy, 

1,  Grosvenor  Square,  ! 

London,  W.  1.  | 

September  2,  195^ 


(Dear  Eodgers)  j 

As  I  informed  you  this  morning,  the  Departmeit  of 
State  is  in  agreement  with  the  suggestion  made  ii^  the 
Foreign  Office  Memorandum  of  August  12,  1955,  thjEit  in 
formal  oral  discussions  be  held  in  an  effort  to  resolve  the 
question  of  the  meaning  and  effect  of  the  correspondence 
which  resulted  in  the  agreement  for  the  exchange  o|f  in¬ 
formation  ante-dating  the  PIA,  and  the  preparation  qf  an 
agreed  document  which  could  be  issued  to  S.  Smith  &  ^ons 
and  the  Bendix  Aviation  Corporation.  | 

The  Department  is  of  the  opinion  that  the  Memoraiidum 
of  August  12,  1955,  from  the  Foreign  Office  has  rec^ced 
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the  subject  for  discussion  to  that  aspect  of  the  problem 
which  can  properly  and  fruitfully  be  considered  between 
the  two  Governments.  The  Department  would  find  the 
wording  of  paragraph  8  of  the  Foreign  Office  Memorandum 
of  August  12,  1955,  unsatisfactory  as  an  exact  terms  of 
reference  for  the  discussions,  but  it  is  assumed  that  the 
United  Kingdom  Government  does  not  intend  paragraph 
8  as  an  inflexible  statement  of  the  problem  for  this  purpose. 

The  Department  proposes  that  the  discussions  be  held  in 
Washington,  and  suggests  that  they  be  held  during  the 
second  or  third  week  in  September,  as  may  be  convenient 
to  the  United  Eangdom  participants.  Offidals  of  the 

Depabtment  of  State 

G.  P.  Eodgees,  Esquire, 

The  Fobbign  Office, 

Whitehall, 

London,  S.  W.  L 

Department  of  State  and  the  Department  of  Justice  will 
participate  in  the  discussions  for  the  United  States.  If 
it  is  agreeable,  certain  of  the  officials  of  the  United  States 
who  participated  in  the  exchange  of  correspondence  and 
of  patents  during  the  war  years  in  question  might  also  be 
asked  to  appear.  The  meeting  would,  of  course,  not  be 
open  to  other  than  Government  personneL 

I  should  appreciate  it  if  you  would  inform  me  as  soon 
as  possible  whether  the  Department’s  suggestions  are 
agreeable  to  your  Government. 

John  G.  Olivee 

i  Second  Secretary  of  Embassy 
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Letteb,  Dated  Seftembee  8,  1955,  Addressed  to  Ms.|  Jomr 
Q.  Oliver,  XJinTED  States  Embassy,  Londobt,  by  ^Ir.  G. 
F.  Bodgers,  the  British  Foreion  Office,  LoNDOpr. 

xis 

Foreign  Office,  S.  W.  L  | 

(M 109/59)  I 

Unclassified  September  8j  1955. 

Thank  yon  for  yonr  letter  of  September  2  in  which  yon 
told  me  that  the  State  Department  now  propose  that  dis- 
cnssions  aimed  at  resolving  the  qnestion  of  the  meaning 
and  eflcect  of  the  correspondence  between  onr  two  G<jrvem- 
ments  earlier  in  date  than  the  Patent  Interchange  j^gree- 
ment,  which  has  been  the  snbject  of  disenssion  in  connexion 
with  the  pending  Smith-Bendix  litigation,  shonld  be  iield  in 
Washington  dnring  the  present  month.  | 

I  have  consnlted  others  principally  concerned,  aijid  all 
welcome  the  United  States  desire  to  discuss  these  |  qnes* 
tions.  I  would,  however,  ask  you  to  suggest  to  the  |  State 
Department  that  the  place  of  meeting  would  more  appro¬ 
priately  be  London.  Apart  from  the  fact  that  discussion 
hitherto  (apart  from  the  initial  enquiry  of  December,  ^953) 
has  been  in  London,  I  would  suggest  that  the  balance  of 
convenience  would  seem  to  lie  in  the  talks  being  in  London. 
The  records  and  information  in  the  case  are  now  n^ainly 
in  London.  Furthermore,  the  particular  legal  asjpects 
which  may  be  in  issue  concern  English  law,  the  necelssary 
reference  and  precedents  for  which  are  more  readily  avail¬ 
able  in  London,  and  indeed  to  some  extent  can  only  be 
available  in  London.  Finally,  although  I  recognise!  that 
there  are  probably  similar  difficulties  on  the  United  Sitates 
side,  it  will,  in  the  current  month,  be  particularly  difficult 
for  us  to  arrange  suitable  representation  in  this  somewhat 
specialised  matter  in  Washington.  I  hope,  therefore,!  that 
your  Government  will  be  able  to  reconsider  its  suggestion. 

For  the  rest,  since  the  proposed  discussions  will  in¬ 
formal,  we  do  not  insist  that  paragraph  8  of  the  Foreign 
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Office  memorandnin  of  August  12, 1954,  should  be  regarded 
as  an  exact  Terms  of  Reference  for  the  discussions,  al¬ 
though  these  must  clearly  be  limited  within  reasonable 
bounds.  We  note  that  the  United  States  may  wish  to  in¬ 
troduce  United  States  officials  concerned  with  these  ques¬ 
tions  during  the  war  years.  We  do  not  at  present  expect 
that  it  would  be  necessary  or  desirable  for  similar  United 
Kingdom  officials  to  appear;  it  may  be  relevant  to  recall, 
however,  that  certain  persons  whose  names  have  been  men¬ 
tioned  in  this  connexion, 

and/ 

Mb.  Johk  G.  Ouvee, 

United  States  Embassy. 

and  who  are  still  available,  are  now  serving  with  Her 
Majesty’s  Forces  abroad  (in  Malta  and  elsewhere). 
Should,  therefore,  there  be  any  question  of  their  assisting 
in  the  discussions,  London  would  be  the  most  convenient 
place  of  meeting. 

I  would  be  grateful  if  you  would  transmit  these  consider¬ 
ations  to  the  State  Department  and  request  their  very 
early  views. 

(G.  F.  Eodgebs) 


,  1955-6-61 


